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COVENANTS    RUNNING    WITH 
THE  LAND. 

See  also  Restrictions  and  Restrictive 
Agreements  as  to  the  Use  of  Property. 

Fencing:  right  to  recover  against 
assignee  ofcovenantor.  2x4 

CRIMINAI.  LAW. 

See  also  Homicide  ;  International  Law. 
Defenses :  TustificaHon  under  prior  de- 
cision of  court.  541 
Insanity :  Burden  of  proof.  312 
Negligence:  Responsibility  for  failure 
to  use  prayer.  621 
Acquiescence  for  detection:   En- 
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couragement    of   crime   by  public 
officials.  65 

Statutory  offenses:  Interpretation 
of  statute  penalizing  sale  of  oleo- 
margarine. 467 


Former    jeopardy:    Continuous  of- 
fense. 227 
Right  of  state  to  appeal.                 ai6 
Estoppel:    Prisoner  estopped  to  deny 
illegality  of  his  acts.                  467 


D 


DAMAGES. 

Exemplary  damages:  Plaintiff  en- 
titled as  matter  of  right.  228 

Measure  of  damages:  Right  of  re- 
coupment for  improvements  to  con- 
verted property.  305 

Excessive  damages:  Remittitur  by 
appellate  court.  312 

DANGEROUS  PREMISES. 

See  also  Landlord  and  Tetiant, 
Liability  to  trespassers:    Liability 
of   third    person  for    condition  of 
premises.  150 

Liability  to  licensees:  Firemen  as 
licensees.  w 

Liability  to  invited  person :  Liabil- 
ity for  acts  of  independent  con- 
tractor. 144 

DEATH    BT    WRONGFITL    ACT. 
Staitutory  liability  in  general:  Ex- 
pectancy of  wiA  material  because 
of  purpose  of  recovery  as  shown  by 
disposition  of  damages.  140 


DEEDS. 

See  also  Cancellation  of  Instruments ; 
Escrows. 
Construction  and  operation  in  gen- 
eral :  Operation  of  quitclaim  deeds 
under  recording  acts.  621 

DESCENT  AND  DISTRIBUTION. 

The  medixval  law  of  intestacy. 

120-131 
DISSEISIN. 
General  nature  and  effect  of  dis- 
seisin:   Purchaser  from  disseisor 
has  constructive  notice  of  deed  to 
disseisee.  623 

Restrictive  covenants  after  disseisin  of 
covenantor.  608 

DIVORCE. 

See  also  Conflict  0/  Laws. 
Alimony :  Payment  after  death  of  hus- 
band. 541 

DUE  PROCESS  OF  LAW. 

See  under  Constitutional  Law. 


EASEMENTS. 

See  also  Ejectment. 
Modes   of  acquisition:   prescrip- 
tion:   Beginning   of    prescriptive 
period.  313 

Use  under  mistake  as  basis  for  pre- 
scriptive right.  314 
Extinguishment  and  revival:  Sus- 
pension because  of  misuser.        608 

EJECTMENT. 

Interference    with 
right  of  way. 


easement : 


railroad 
542 

ELECTION  OF  REMEDIES. 

Set-off  in  assumpsit  on  waiver  of  tort. 

398 
ELECTIONS. 

Apportionment  of  illegal  votes.  228 

Effect  of  improper  emblem  on  validity 

of  ballots.  467 

EMINENT  DOMAIN. 

See  also  Federal  Courts  ;  Corporations, 
"What  property   may   be    taken: 


Land  already  occupied  for  railroad 
purposes.       ^      ,       .  3'3 

Condemnation  by  electnc  power  com- 
panies. 538 

EQUITABLE  CONVERSION. 

General  discussion  of  actual  as  dis- 
tinguished from  equitable  conver- 
sion. 1-22,  8^-104 

General  historical  and  anal3rtical  discus- 
sion. I~22»  Sj-104,  24S-27O 

EQUITABLE  ELECTION. 

Bequest  by  donee  of  power  to  one  en- 
titled in  default  ot  appointment  393 

Confusion  of  the  doctrine  of  equitable 
election  with  estoppel  by  deed.   30a 

EQUITY. 

See  also  Injunctions;  Interpleader ;. 
Quieting  Title;  Receivers;  Rescis- 
sion; Restrictions  and  Restrictive 
Agreements  as  to  the  Use  0/ Property  / 
Specific  Performance. 
Jurisdiction :  Prevention  of  nuisance : 
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whether    exercise    of    jurisdiction 

discretionary.  149 

Winding  up  a  benefit  society.         147 

Procedure  :   Necessary  parties  to  suit. 

B8CROW8. 

Deeds :   Burden  of  proof  of  perform- 

smce  of  condition.  66 

Subsequent  sale  by    grantor    before 

happening  of  contingency.  138 

ESTOPPEL. 

Estoppel  In  pais:  Estoppel  in  crim- 

insd  law.  467 

Failure  to  act.  140,  468,  622 

Nature  and    rights    of  an    estoppel- 

asserter.  30a 

EVIDENCE. 

See  also  Admissions  ;  Pres^ttnpHofts  ; 
Witnesses. 

Oenersl  principles  and  rules  of 
exclusion:  Court's  discretion  to 
exclude  cumulative  evidence.       381 

Confessions:  Criminating  statements 
elicited  on  cross-examination.        6^ 

Declarations  against  interest :  Ad- 
missibility after  absence  for  seven 
years.  471 

Aamissibility  to  contradict  record 
title.  65 

Declarations  in  the  course  of  duty : 
Entries  made  by  person  other  than 
original  observer.  5a 

Declarations  concerning  intention, 
feelings,  or  bodily  condition: 
Declarations  of  present  pain  neces- 
sarily implying  past  suffering.      148 


Post-testamentary  declarations  of  tes- 
tator. 387 
Statements  implying  intention  to  com- 
mit suicide  as  proof  of  subsequent 
act.  393 
Opinion     evidence :     Handwriting : 
testing  witness    by    writings    only 
partially  disclosed.                       468 
Character  :  Character  of  third  persons 
as  evidence  of  their  acts.            459 
Documents :     Secondary     evidence : 
altered  instrument  as  evidence. 

loy-iog^  180-181 

EXECUTORS     AND     ADMINIS- 
TRATORS. 
Rights,   powers,   and   duties:   In 

general  224 

Liability  for  default  of  co-executor. 

148 
Proceedings  by  or  against:  Right 
of  holder  of  contingent  claim  to  have 
assets  set  aside.  66 

Right  to  appeal  from  decision  in  favor 
of  legatee.  394 

Right  lost  by  laches.  542 

Administration  bonds :  Surety's  lia- 
bility for  debt  of  insolvent  adminis- 
trator. 394 

EXEBfPTIONS. 

See  Garnishment. 

EXTRADITION. 
Interstate  extradition:   Defense  of 
statute  of  limitations.  228 

International  extradition :  Applica- 
tion of  Gaynor  and  Greene  for 
habeas  corpus,  542 


FEDERAL  COURTS. 

Jurisdiction  and  powers  in  gen- 
eral :  The  United  States  a  party. 

3M 
Jurisdiction  based  on  diversity  of 
citizenship :  Jurisdiction  in  emi- 
nent domain  proceedings.  468 
Relations  of  state  and  federal 
courts :  Effect  of  decision  of  state 
court  on  the  validity  of  a  statute 
under  the  state  constitution.        134 

FENCES. 

Fencing  statutes :  liability  of  railroads 
under,  for  damage  to  trespassing 
animals.  69 

FINDINO  LOST  GOODS. 

See  Titley  Owfiership^  and  Possession. 

FIXTURES. 

Removal :  new  lease  to  old  tenant.      67 
,  .What  may  be  fixtures  :  electric  cars. 

394 


—  rails  of  street  railways.  610 

Right  to  remove  trade  fixtures:  gen- 
eral discussion. 

FOREIGN  CORPORATION. 

See  under  Corporations. 

FORMA     PAUPERIS,    ACTIONS 
IN. 

Interpretation  of  statute  permitting. 

FORMER  JEOPARDT. 

See  under  Criminal  Law. 

FRANCHISES. 

Taxation  of  franchises.  233 

FRAUDULENT  CONVEYANCES. 

Transfers  for  value:  Covenant  in 
consideration  of  marriage  to  convey 
all  after-acquired  property.  149 

Rights  of  creditors :  conveyance  by 
husband  to  wife  in  performance  of 
contract.  469 


Digitized  by 


Google 


X  HARVARD  LAW  REVIEW. 

Keferencex  in  heavy4aced  type  are  to  Notks;  in  plain  type  to  Rkcsmt  Cases;  and  in  italidzed  type 
to  Articlbs.  Criticisms  of  articles  in  other  publications  are  indicated  in  the  annual  periodical  index 
which  follows  this  index. 


OAMB. 

Nature  of  a  landowner's  right  to  kill 
game.  458 

OARWISH  M  HWT. 

Bz»mptioii  of  wages:  estoppel  to 
claim  statutory  exemption.  543 


GIFTS. 
Gifts  oaoMi  mortis:  Donee  already 
in  possession.  394 


H 


HIGHWAT8. 

Establishment :  Use  under  a  mistake 
as  the  basis  of  a  prescriptive  right. 

3*4 
Rights  and  remedies  of  abutters: 

Action  by  specially  assessed  pro- 
prietor. 229 
Injuries  from  obstructions,  etc.: 
Liability  of  persons  obstructing  for 
injuiies  to  passers-by.  149 
Liability  of  street  railwsur  for  inter- 
ference with  unlawful  obstruction  in 
highway.                                      393 

HI8TORT  OF  LAW. 
Constitutional  law:  An  early  decis- 
ion on  intercolonial  rights.  487-41)4 
Property :  Gage  of  land  in  mediaeval 
England.  3^50 

The  mediaeval  law  of  intestacy. 

Misoellaneous :  Develo]>ment  of  juris- 
prudence during  the  nineteenth  cen- 
tury. 2yi'98j 


HOMICIDE. 
Suicide :  Accessories  before  the  fact. 

229 

HUSBAin)  AND  WIFE. 

See  also  Fraudulent  Conveyances ; 
Divorce;  Witnesses. 

Rights  of  husband  against  wife  and 
in  her  property :  When  the  prop- 
erty is  conveved  to  the  wife's  sepa- 
rate use  by  the  husband.  67 

Contracts  between  husband  and 
wife  :  Avoidance  of  statute  ren- 
dering such  contracts  unenforce- 
able. 67 

Wife's  separate  estate:  Effect  of 
married  women's  property  acts  on 
estate  by  entirety.  395 

Marriage  settlements:  Covenant  to 
purchase  and  settle  land  effecting 
equitable  conversion.  2^6-26$ 

HYPNOTISM. 

See  Witnesses. 


I 


ILLBGAL  CONTRACTS. 

See  also  Restraint  of  Trade, 
Contracts  against  public  policy: 
Contract  to  convey  all  after-acquired 
property.  622 

INDEPBNDBNT  CONTRACTOR. 

See  Agency, 
Assignments  of  rights  and  duties  by, 
see  Choses  in  Action. 

INDIANS. 

Power  of  government  agent  to  collect 
tax  levied  by  Indian  tribe.  314 

INJUNCTIONS. 

Acts   restrained:     Enforcement   of 

judgment   by   default   entered   on 

false  return  of  service.  395 

Acts  contributing  to  infringement  of 

patent.  151 

Nuisances.  149 


Duties  to  travelers   and 

Liability  for  torts  of  servant 

mSANB  PERSONS. 

Liability  for  crimes  :  Burden  of  prov- 
ing insanity  in  criminal  cases.      312 

INSURANCE. 

Insurance  agents :  Agent  as  agent  of 
insured  to  fill  out  application.     469 

Insurable  interest :  Reassignment  of 
policy  to  person  without  such  in- 
terest. 396 

Marine  insurance :  Abandonment 
and  subrogation  in.  383 

Law  peculiar  to  special  kinds  of 
insurance  —  mutual  benefit  in- 
surance :  Right  of  executor  to  sue 
for  death  benefit  fund.  67 

Employers'     liability    insurance : 
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Risht  of  employee  a^nst  insurer 
before  satisfaction  of  judgment. 

395 
Waiver  of  condition:  Election,  not 
waiver,  the  doctrine  really  involved 
in  the  cases.  jd^^jyS 

Constmotion  of  particnlar  words 
and  phrases  in  standard  forms : 
Change  in  **  Interest,  title  or  pos- 
session." 543 

INTBRNATIONAL    LAW. 

See  also  Extradition  ;  War. 
Nature  and  extent  of  sovereignty : 


Crime  on  high  seas:   jurisdiction 
over  same.  304 

INTBRPLBADBR. 

E^ect  of  prior  decree  in  favor  of  one 
defendant.  315 

INTBRBTATE    COMMBRCB. 

Wliat  constitutes  interstate  com- 
merce :  Agreement  by  beef  dealers 
in  restraint  of  interstate  trade.    469 

Control  by  Congress :  Power  of  Con- 
gress to  regulate  railway  rates. 

57^5^7 

Control  by  states :  The  doctrine  of 

original  packages.  530 


J 


JOINT  DBBTOR8. 

Effect  of  alteration  of  instnmient  of 
obligation  with  knowledge  of  one 
obligor.  118 

JOINT  WRONODOBR8. 

Judgment  as  to  one  and  nonsuit  as  to 
other.  229 

JXJDOUBNTB. 

See  also  Res  Judicata, 

Wliat  constitutes  a  Judgment :  De- 
cree of  foreclosure.  315 

Bssentials  to  validity:  Default  for 
failure  to  answer.  469 

Setting  aside  and  vacating  Judg- 
ments :  Judgment  by  de^uft  en- 
tered on  6lse  return  of  service.  395 

Operation  as  bar  to  other  actions : 
Judgment  against  one  joint  wrong- 
doer and  nonsuit  as  to  the  other. 

229 


Foreign  Judgments :  Decree  of  adop- 
tion obtained  by  fraud.  315 
"Full  faith  and  credit"  under  U.  S. 
constitution.  544 

JURIBPRUDBNCB. 

Development  during  nineteenth  century. 

371-2^3 

Jurisdiction  in  actions  between  foreign- 
ers. 3^5-340 

Justification  of  criminal  act  under  prior 
decision  of  court  541 

JURY. 

See  also  Trial, 

Challenge  for  cause;  service  on  former 
trial.  229 

Peremptory  challenges ;  number  allowed 
when  several  indictments  are  con- 
solidated. 230 


LANDLORD   AND  TBNANT. 

See  also  Restrictions  and  Restrictive 
Agieements  as  to  the  Use  of  Property. 

Assignment  and  sub-letting:  Re- 
versionary lease  to  distrain :  right 
of  lessee.  396 

Repair  and  use  of  premises :  Hid- 
den dangers  in  premises:  lessor's 
duty  to  warn  tenant.  316 

Tenancies  from  year  to  year  and 
month  to  month :  Holding  over 
with  consent  of  one  of  co-owners. 

LAW  SCHOOL. 

Advisability  of  substituting  doctor's  for 
bachelor's  degree  at  Harvard  Law 
School.  51 

Notes  on  Harvard  Law  School.    51, 132 

LBQACIBS  AND  DBVI8B8. 

See  also  Executors  and  Administrators. 


Lapsed  bequests:  Application  of 
statute  preventing  laplse.  622 

Void  or  voidable  bequests  and 
devises :  Husband  or  wife  of  at- 
testing witness  as  legatee.  474 
Legacy  upon  secret  trust  for  witness. 

Marshaling :  Right  of  devisee  of  mort- 
gaged estate  to  claim  exoneration 
out  of  pecuniary  legacies.  221 

LIBBL  AND   8LANDBR. 
Privileged  oonununioations :   The 

limits  of  absolute  privilege  attaching 
to  legislative  and  judici^  reports. 

142 
LIBN8. 

Banker's  lien :  requirement  of  notice. 

3*0 
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LIMITATION  OF  ACTIONS. 

See  also  Adverse  Possession. 
Nature  and  construotion  of  stat- 
ute: Statutory  liability:  what  law 
governs.  aao 

Aoorual  of  action :  City  warrants. 

230 


IV' 


District  warrants. 
Operation   and   effect   of  bar  by 
limitation:    Effect  upon  right  to 
extradition.  228 

Railway  tickets.  396 

Ignorance  or  fraud :  Fraudulent  con- 
cealment of  cause  of  action.        623 


M 


MALICIOUS  PROSBCUTION. 
Probable  cause:  Preliminary  injunc- 
tion as  evidence  of  probable  cause.  544 

MANDAMUS. 
Acta  Bubjeot  to  mandamus:    Re- 
fusal of  a  court  to  transfer  a  cause 
from  the  law  to  the  equity  docket. 

397 
MARRIAGE. 

See  under  Conflict  of  Laws, 

MARSHALING     ASSBTS     AND 
SECURITIBS. 

See  also  Assigtiments  for  Creditors. 
The  equity  of  marshaling :  general  dis- 
cussion. 453 
MASTER  AND  SERVANT. 
Duty  of  master  to  provide  safe  ap- 
pliances:  Contracts   limiting  lia- 
bility. 316 
Fellow-senrant  and  -vice-principal 
doctrines :  Extension  to  admiralty. 

38a 


tun- 
68 


Who  is  vice-principal. 

MINES   AND  MINERALS. 

Liability  for  trespass  of  a  person 
nelmg  under  another's  claim. 

MISTAKE. 

See  Quasi-contracts  ;  Rescission. 

MORTGAGES. 

See  also  Alteration  of  Instruments ; 
Marshaling  Assets  and  Securities. 


Nature  and   effect   of  mortgage: 

Gage  of  land  in  mediaeval  England. 

Equitable  mortgages :  Right  to  rents 
and  profits.  544 

Rights  and  liabilities  of  parUes: 
C  om  pensation .  231 

Priorities:  Priority  of  subsequent  cred- 
itors over  a  corporate  mortgage.  605 
Successive  assignees  of  a  mortgage 
debt,  each  with  a  legal  res.  135 

Transfer  of  rights  and  property: 
The  land  as  debtor  and  the  mort- 
gagor as  surety.  545 
Right  of  devisee  of  mortgaged  estate 
to  claim  exoneration  out  of  pecuni- 
ary legacies.                                  221 

Merger  of  interests:  Discharge  of 
the  obligation.  150 

Foreclosure  :  Effect  of  usury  on  rights 
of  purchaser  of  equity  of  redemp- 
tion. 08 

MUNICIPAL  CORPORATIONS. 

Municipal  property :  Exemption 
from  state  taxation.  385 

Liability  for  torts:  Condition  of 
streets.  470 

Actions  by  and  against  municipal 
corporations:  Accrual  of  action 
on  city  warrants.  2jo 

Legislative  control :  Folly  of  prohibit- 
ing special  legislation.  ^88-604 


N 


NATIONAL  BANKS. 

See  Corporations. 

NEGLIGENCE. 

See  also  Criminal  Law. 
Imputed  negligence,  see  under   Con- 
tributory Negligence. 
Duty  of  care :  Degrees  of  negligence. 

536 

Liability  of  third  party  for  injuries  to 

trespasser.  '  150 

Prevention  of  escape  of  unhealthful 

air.  68 

Defenses :  Illegality  of  plaintiffs  act  as 

;i  defense.  5^S~S^^ 


lSf:Er^  TRIAL. 
Grounds  for  granting  new  trial: 

Improper  conduct  of  counsel.      317 

NOTICE. 

Constructive  notice  by  possession.     218 
Constructive    notice:    purchaser    from 
disseisor  has  notice  of  deed  to  dis- 
seisee. 623 

NUISANCE. 

Accrual  of  action:  Negligence  as 
the  basis  of  the  plaintiff's  right 
when  his  injury  is  not  to  his  prop- 
erty but  to  his  person.  68 

Equitable  relief:  Whether  discretion- 
ary or  of  right.  149 
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OFFER  AND  ACCBPTANCB. 
Bilateral  oontracts :  Implied  accept- 
ance of  terms  of  bill  of  lading.     465 


Revooation  of  offior :  Communication 

of  revocation.  139 

NecessitY  of  communication;  theory 

of  DicKinson  v,  Dodds.  139 


PARTIES. 

Necessary  parties  in  general.  57 

PARTNERSHIP. 
Rights  and  remedies  of  oreditors : 

Distribution  of  assets  of  bankrupt 
partnership  and  partners.     4gt5-S^4 

Right  of  partnership  creditors  to  share 

in  individual  estate.  390 

Dissolution  and  winding-up:  Effect 

upon  contracts.  392 

Termination  of  contracts  between  at- 
torney and  client.  69 

PAROL  EVIDENCE  RULE. 
Construction  of  doouments:  Rule 
applied  to  third  parties.  231 

PATENTS. 

Infringement:  injunction  against  acts 
contributing  to  infringement       151 

Desirability  of  a  single  court  of  patent 
appeals.  217 

PHTSICIANS  AND  SURGEONS. 

Necessity  of  patient's  consent  to 
operation.  624 

PlaEADING. 

Appropriate  pleading  in  case  of  altera- 
tion of  instrument.  lyg^iSt 
Defense  of  purchase  for  value.  470 

PLEDGES. 

Wrongful  sale  or  repledge  by  a 
plec^ee.  610 


POLICE  POWER. 
Regulation  of  business  and  occu- 
pations:  Charges  of  employment 
agencies.  151 

Horseshoers  required  to  pass  exami- 
nation. 47 1 

POWERS. 

Execution  of  power:  effect  of  appoint- 
ment in  accordance  with  bargam. 

PRESCRIPTION.  ^^ 

See  Easements, 

PRESUBCPTIONS. 

Nature  and  scope  :  Relation  of  pre- 
sumptions to  evidence.  546,  624 

Existence  and  effect  of  presump- 
tions in  particular  cases : 
Death  after  seven  years:  declara- 
tions against  interest.  471 
Questions  of  marketable  title:  pre- 
sumption that  a  woman  of  advanced 
years  is  incapable  of  childbearing. 

545 
Loss  of  goods  by  connecting  carrier. 

PRIVACY.  RIGHT  OF.  ^^' 

Infringement  of  the  right:  Un- 
authorized use  of  portrait  for  ad- 
vertising purposes.  625 

PURCHASERS   FOR  VALUE 
WITHOUT  NOTICE. 

See  Pleading, 


Q 


QUASI-CONTRACTS. 

Waiver  of  tort :  Set-off  in  assumpsit 
on  waiver  of  tort.  398 

Rights  arising  from  mistake  of 
fact:  recovery  of  over-payment 
by  trustee.  546 


QUIETING  TITLE. 

Bill  to  remove  vendor's  lien  when  claim 
for  purchase  price  is  barred  by  limi- 
tations. 47 1 

Removal  in  favor  of  adverse  possessor 
of  cloud  on  title.  147 

What  constitutes  a  cloud  on  title.  527 


R 


RAILROADS. 

Liability  to   employees :    Lessor's 
liability  to  lessee's  employees.     152 


Liability  to  trespassers:   Contribu- 
tory negligence.  2x1 
Trespasser  on  train  injured  by  colli- 
sion.                                             397 
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laabUity  for  damap^e  to  animals: 

Animals    trespassing   on    adjacent 
property :  under  fencing  statutes.  69 

RSCZnVERS. 

Interference  with  receivers  by  foreclos- 
ing lien  obtained  on  tax  sale.       232 

Pendency  of  numerous  actions  against 
corporation  as  ground  for  appoint- 
ment 398 

Ancillary  receiverships  in   bankruptcy. 

RBCORDZNG    AlfD     RBGIBTRT 
I.AW8. 

See  also  Conflict  of  Laws  ;  Deeds, 
Bffeot  of  reoordmg  in  general. 
Admissibility  of  declarations  against 
interest  to  contradict  record  title. 

Title  not  affected  by  cancellation  of 
indorsement.  no 

Notioe  by  record :  Constructive  no- 
tice to  one  claiming  no  interest  in 
the  property.  54 

Limitations  of  the  doctrine  of  con- 
structive notice  by  possession.   az8 

RS80I8SION. 
Reaotaaion     upon    other    party'a 
breach,      repudiation,      etc. : 

Breach  without  repudiation  as  cause 

for  rescission.  61 

Resclaaion  for  miatake :  Unilateral 

mistake.  624 

RS8  IPSA  LOQinrUR. 

See  Burden  of  Proof  . 

RB8  JT7DICATA. 
What  judgmenta  are  oonclnaiTe: 

Effect  of  judgment  by  dismissal. 

60 


ICattera  concluded :  Applied  to  mat- 
ters of  law.  389 

RESTRAINT  OF  TRADE. 

See  also  Torts, 

Combinationa  by  agreementa  aa  to 
producta  orprioea:  Beef  dealers 
combining  to  control  market :  '*  Beef 
Trust  '*  case.  469 

Contracta  to  employ  only  union 
men:  Validity.  471 

State  anti-truat  legialation:  Con- 
struction o£.  624 

RESTRICTIONS  ANDRS8TRIC- 
TIVE  AGREEMENTS  AS 
TO  USE  OF  PROPERTY. 

Change  in  character  of  locality  as  ground 
iox  refusing  injunction  where  dura- 
tion of  covenant  is  limited.  472 

Enforcement  of  restrictions:  suit  by 
intermediate  lessor.  151 

Enforcement  of  restrictions :  who  may 
enforce.  535 

Implied  right  of  covenantor  to  simflar 
covenants  from  his  purchaser,     i  J2 

Restrictive  covenants  after  the  disseisin 
of  the  covenantor.  608 

RULE      AGAINST      PERPETTJI- 


Interests  subject  to  rule :  options  to  pur- 
chase fee.  379 

Remote  bequest  by  donee  of  power  to 
one  entitled  in  default  of  appoint- 
ment :  e<}uitable  election.  393 

Time  of  vesting  and  not  the  duration  of 
the  estate  the  test.  232 

Rule  against  possibility  on  possibility. 

623 


SALES. 

Assignment  of  rishts  and  duties  under 
contract  of  sale,  see  Chosesin  Action, 

Conditional  aalea :  Forfeiture  of 
instalments.  611 

Righti  and  remediea  of  aeller :  Spe- 
cific performance  at  law.  298 

Righta  and  remediea  of  buyera: 
Duty  to  furnish  cars.  233 

Right  of  inspection  in  sales  C.  O.  D. 

Title  of  gooda  aubject  to  bill  of 
lading  :  Bills  of  lading  as  security 
for  advances.  307 

Warrantiea ;  remediea  for  breach : 
Remedy  for  breach  of  warranty  of 
title.  152 


SCHOOLS    AND    SCHOOL    DIS- 
TRICTS. 

Discriminating  regulation  of  street 
railway  rates  in  favor  of  school 
children.  618 

SET-OFF     AND      COUNTER- 
CLAIM. 

Claim  in  assumpsit  on  waiver  of  tort. 

398 
SPECIFIC  PERPORBffANCE. 

See  also  Statute  of  Frauds. 
General  nature  and  aoope  of  equi- 
table relief:    Adequacy  of   legal 
remedy  in  contracts  tor  sale  of  land. 

625 

Insolvency.  454 

Affirmative  contracta:  Options.  457 
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8TATB8. 

See  Constitutional  Law  (Clasj  LegisUy- 
tion). 

STATUTE  OF  FRAX7D8. 

Sec  also  Constructive  TVusts. 

Part  performanoe :  Part  performance 
without  a  change  of  possession.    137 

Interest  in  lan&:  Whether  consent 
of  cestui  to  transfer  by  trustee  must 
be  in  writing.  53 

Soffloient  memorandum :  Unde- 
livered deed  as  memorandam.  626 

STATUTES. 
Amendments:   Effect  on  act  previ- 
ously amended.  233 


Interpretation :    Statute    permitting 
action  va  forma  pauperis,  547 

SXTBROGATION. 

Rights  of  insurer,  see  Insurance, 

SURETTSHIP. 
Surety's    defenses:    absence,    ex- 
tinction,   or     suspension     of 
principal  obligation:   Right  to 
control    application    of    payments. 

399 

—  variation  of  risk:  Effect  of  plain- 

tiff's breach  of  contract  to  insure. 

626 

—  miscellaneous  defenses:  Non-lia- 

bility for  debt  of  administrator  in- 
solvent when  appointed.  394 


TAXATION. 
Particular  forms  of  taxation:  Fran- 
chise tax  on  insurance  companies 
applies  only  to  premiums  paid  under 
subsequent  contracts.  233 

Exemptions:  municipal  property.  385 
Collection  and  enforcement:    As- 
sumption of  invalid  taxes.  472 

TELEGRAPH  AND  TELEPHONE 
COMPANIES. 
Liability  to  addressee :  Liability  for 
delay  or  non-delivery.  234 

TENANCY  IN  COMMON. 

Leases  —  Liability  of  firm  of  one  tenant 
in  common  for  holding  over.         70 

Possession  of  one  tenant  m  common  as 
constructive  notice. 

TENDER. 
Payment  into  court:  effect  as  ad- 
mission. 460 

TITLE,  OWNERSHIP,  AND  POS- 
SESSION. 

Finding  lost  goods:  landowner's  rights 
to  chattels  there  found.  317 

Nature  and  essential  elements  of  pos- 
session. ig6-2i7 

Rights  incident  to  ownership  of  land: 
right  to  kill  game.  458 

Things  subject  to  ownership  as  prop- 
erty: oysters.  472 

TORTS. 

See  also  Admiralty;  Agency;  Bank- 
ruptcy ;  Dangerotis  Premises  ;  High- 
ways; Joint  Wrongdoers;  Municipal 
Corporations  ;  Nuisance ;  Railroads. 
General  nature  of  tort-liability: 
Malice,  nature  and  effect  of. 

4/1-422 

Liability  of  maker  or  vendor  of  a 

chattel  to  third  person  injured 


by  its  use :  Nature  and  grounds  of 
liability  in  general.  318 

Existence  of  tort  liability  in  vari- 
ous  unusual  cases:  liability  of 
proprietor  of  public  resort  for  insult 
to  guests.  153 

Interference  with  business  or  oc- 
cupation :  The  closed  market  and 
the  union  shop.  444-4^1 

General  discussion  of  law  in  New 
York.  4U^-44j 

Defenses :  Illegal  act  of  plaintiff. 

TRADE    MARKS    AND    TRADE 
NABfES. 
BSarks  and  names  subject  to  own- 
ership :  Personal  names.  318 
Geographical  names.  234 
Rights  of  a  person  to  trade  in  ms 
own  name.  56 

TRADE  UNIONS. 

See  also  Torts. 
Contracts  to  employ  only  union 
men:  Validity  of.  471 

TRANSFER  OF  STOCK. 

Attachment  by  creditor  of  transferrer  : 
rights  when  transfer  not  recorded, 
where  creditor  has  actual  notice. 

473 

Individual   liability  of  stockholders  as 

affected  by.  455 

TRIAL. 
Verdicts  :    Unanimity   of   jury  upon 
grounds  of  verdict.  547 

TROVER  AND  CONVERSION. 
Damages:   Right  of  recoupment   for 
improvements  to  converted    prop- 
erty. 3Q5 
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TRUSTS. 

See  also  Bankruptcy;  Banks  and 
Banking ;  Constructive  Trusts. 

Creation  and  validity  :  Definiteness 

of  cestui :  whether  necessary.      529 

Voluntary  creation  of  trust  by  deposit 

in  savings-bank.  70,  626 

Cestni'a  interest  in  the  res :  Appor- 
tionment of  loss  between  tenant  for 
life  and  remainderman.  318 

Following;  trust  property :  Convey- 
ance  by  trustee    with   consent  of 


cestui:  application  of  statute  of 
frauds.  53 

Powers  and  obligations  of  trus- 
tees :  Liability  for  interest.  70 

Rights  and  liabiUties  of  third 
parties :  Successive  assignments 
of  mortgage  debt.  135 

Resulting  trusts  :  Effect  of  grant  for 

illegal  purpose.  ^7 

Effect  of  indeterminate  contribution 

to  purchase  price.  473 


u 


X7NFAIR  COMPETITION. 

See  Restraint  of  Trade  ;  Torts  ;  Trade 
Marks  and  Trade  Names, 

UNITED   STATES. 

United  States  a  party  in  federal  court. 

3H 


USES. 

Personalty  under  Statute  of  Uses. 

USURY. 

See  Mortgages- 


234 


VENDOR  AND   PURCHASER. 

See  Restrictions  and  Restrictive  Agree- 
ments  as  to  Use  of  Property  ;  Quiet- 
ing Title. 


VERDICT. 

See  under  Trial. 

VOLUNTARY  ASSOCIATIONS. 

Equitable  jurisdiction  to  dissolve.      147 


w 


WAIVER  OF  TORT. 

See  Election  of  Remedieu 

WAR. 

Right  to  destroy  a  captured  prize. 

^S4'2gS 

WARRANTY. 

Sec  Sales. 

WATERS  AND  WATER- 
COURSES. 

Natural  watercourses :  riparian 
rights :  Riparian  rights  of  rail- 
way company  to  abstract  water  for 
supplying  locomotives.  71 

Right  to  natural  flow.  234 

Subterranean  and  percolating 
waters:  Percolating  waters :  land- 
owner's right  of  appropriation.     71 

Tidal  waters :  Tide-flowed  lands  and 
riparian  rights  in  the  United  States. 

Surface  waters:  Right  to  dram  sur- 
face water  from  adjoining  land.  626 

WILLS. 

See  also  Evidence  /  Legacies  and  De- 
vises, 


Execution:  Attesting  witnesses:  hus- 
band or  wife  of  legatee  as  witness. 

474 
Signature  of  testator  at  end  of  will. 

627 
Construction :  Provision  against  con- 
test. 155 
Implied  devise.                               548 
NuncupatiTe     "wills:     meaning    of 
phrase  "last  sickness."               548 

WITNESSES. 

See  Wills. 
Competency  in  general:  Competency 
of  promisee  to  testify  in  suit  by 
beneficiary  son.  540 

Competency  of  one  spouse  to  testify 
asainst  tne  other.  613 

PrivUege    against    self-incrimina- 
tion :  Production  of  documents. 

234 
Privileged   communications:  Phy- 
sician :  waiver  of  privilege.         399 
Impeachment :  Previous  hypnotism  of 
witness.  627 
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State  as  to  deficiencies  m  the  method  of  admmistration  in  the  Congo  State.    29 

L.  Ma|j.  &  Rev.  385. 
Consideration,  Moral,  m  Pennsylvania.   Joseph  P,  McKeehan,    9  Dickinson  Forum 

If  25. 
Consolidations  or  Trusts.     Theodore  D.  Gottlieb.    An  outline  summary  of  the  origin, 

growth,  and  development  of  corporations,  with  a  review  of  the  first  attempts  towards 

trust  consolidation.    27  N.  J.  L.  J.  165. 
Constitutional  Law  of  the  United  States  as  Moulded  by  Daniel  Webster.    Everett  P, 

Wheeler,     13  Yale  L.  J.  366. 
Constitutional  Law,  Present  Problems  of.   J.  W,  Burgess,    19  Pol.  Sci.  Quar.  545. 
Constitutional  Powers,  The  Expansion  of,  by  Interpretation.    Paul  Fuller,    5  Columbia 

L.  Rev.  193. 
Contingent  Remainders,  Remoteness  of.    H,  W,  E.    Showing  the  present  state  of 

English  law  in  the  various  classes  of  cases,  and  the  effect  of  the  Act  of  1877.    49 

Sol.  L.  J.  397. 
Contract,  Assi^ability  of.    See  supra,  under  Assignability. 
Contracts,  Critical  Analysis  of  the  Law  as  to  Mistake  in  its  Effect  upon.     Truman 

Post  Young,    38  Am.  L.  Rev.  334.     See  p.  155. 
Contracts,  Discharge  oi^  by  Alteration.    See  supra,  under  Alteration. 
Contracts,  for  Benefit  of  Tnird  Persons,  Suits  on.    M.  E.  E.  Kerr,    66  Alb.  L.  J.  312. 

See  p.  141. 
Contributory  Negligence,  Acts  in  Emergencies  as  Constituting.     Glenda  Burke  Slay- 
maker.    58  Cent.  L.  J.  463. 
Contributory  Negligence,  A  Question  of :  Compensation  to  Rescuers.    See  supra,  under 

Compensation. 
Copyright,  Canadian,  in  its  Constitutional  and  International  Aspects.    I.    A.  P,  Clute. 

Discussing  the  powers  of  the  Dominion  Parliament  over  colonial  copyright  and 

the  effect  of  the  Imperial  Act.    24  Can.  L.  T.  307,  347. 
Corporation  Commission,  The  Virginia  State.    A.  Caperton  Braxton.    Showing  the 

need  of  such  an  institution,  having  judicial  and  executive  as  well  as  legislative 

functions.    38  Am.  L.  Rev.  481  ;  10  Va.  L.  Reg.  i. 
Corporation,  The  Crown  as.     W.  Harrison  Moore,     20  L.  Quar.  Rev.  351. 
Corporation,  The  State,  as  Party  in  Federal  Courts.    Francis  E,  Baker.     13   Am. 

I^w.  7. 
Corporations,  Business,  Is  the  Judgment  of  Directors  of,  Conclusive  in  Determining  the 
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Value  of  Property  taken  in  Payment  of  its  Stock  ?  Hmry  P.  Molloy.  66  Alb. 
L.  J.  207. 

Corporations,  Federal  Control  of.  E,  Hilton  Jackson.  Referring  to  the  first  annual 
report  of  the  Commissioner  of  Corporations,  James  R.  Garfield.  4  Can.  L.  Rev. 
166. 

Corporations,  Federal  Control  of.  Thomas  Thcuher.  Arguine  that  the  purpose  of 
legislation  providing  such  control  is  unconstitutional.     14  Yale  L.  J.  301. 

Corporations,  Federal  Regulation  of,  a  Dangerous  Departure.  John  E.  Parsons. 
Contending  that  it  would  lead  to  too  great  a  change  in  our  political  system.  17 
Green  Bag  135. 

Corporations,  Federal  Regulation  of,  a  Public  Necessity.  William  J,  Curtis.  Main- 
taining that  corporations  need  relief  from  continual  harassment  by  state  legisla- 
tures.    18  Green  Baff  138. 

Corporations  in  the  Distnct  of  Columbia.    Fred.  Dennett.    32  Wash.  L.  Rep.  758.    See 

p.  319- 

Corporations,  Judge  Quarels  on  the  Federal  Control  of.  Anon.  Advocating  such  con- 
trol as  a  remedy  for  the  present  confusion  of  state  laws  and  loss  of  remedies 
to  creditors.    22  Chic.  L.  J.  253. 

Corporations  of  Two  States.   Joseph  H.  Beale^Jr.    4  Columbia  L.  Rev.  391. 

Corporations,  The  Origin  of  Private,  with  Early  Instances  of  Corporate  Creation. 
Theodore  D.  Gottlieb.  An  historical  discussion,  giving  early  instances  of  corpora- 
tions.   28  N.  J.  L.  Jf .  100. 

Courts  of  a  Foreign  Nation,  To  what  Extent  should  Judicial  Action  by,  be  Recognized  ? 
Mr,  Justice  Kennedy.    6  J.  Soc.  Comp.  Leg.  N.  s.  106.    See  p.  40X. 

Covenants  for  Title,  Damages  for  Breach  of.  Anon.  A  discussion  of  two  English  cases, 
one  of  which  gives  plaintiff  his  costs  in  arbitrating  with  an  incumbrancer,  but  not 
the  costs  of  an  appeal.    49  Sol.  J.  346. 

Criminal,  Abolition  ot  the  Professional.  H.J.  B,  Montgomery.  Advocating  prompt 
assistance  of  the  released  convict  in  obtaining  work,  as  the  best  way  to  reduce  the 
number  of  professional  criminals.    30  L.  Mag.  &  Rev.  188. 

Criminal  Cases,  Burden  in.    See  supray  under  Burden. 

Criminal  Cases,  Compensation  in.    See  supra^  under  Compensation. 

Criminal  Law  as  Affected  by  Commonwealth  Legislation.  Charles  T.  Russell.  2 
Commonwealth  L.  Rev.  14. 

Criminal  Law,  Federal  Enforcement  of.  J.  B.  Mackenzie.  Expressing  the  opinion  that 
the  Dominion  Government  has  no  jurisdiction  in  criminal  offenses.  41  Can.  L.  J. 
276. 

Criminal  Procedure,  Reform  in.    Everett  P.  Wheeler.    4  Columbia  I*  Rev.  ^56. 

Criminal  Proceedings,  Several  Modes  of  Instituting,  in  Pennsylvania.  John  C  Bell. 
61  Leg.  Int.  529. 

Criminal  Responsibility,  The  Relation  of  the  Insanities  to,  and  Civil  Capacity.  See 
supra,  under  Civil  Capacity. 

Cross-Examination,  Putting  in  One's  Own  Case  on.  John  H.  Wigmore.  An  examination 
of  the  different  rules  upon  the  question,  with  a  strong  condemnation  of  the  so-called 
"  federal  rule  "  which  confines  the  cross-examination  to  matters  brought  out  in  the 
direct  examination.    14  Yale  L.  J.  26. 

Crown  as  Corporation,  The.    See  supra^  under  Corporation. 

Crown  as  Representing  the  State,  The.  P.  Cobbett.  Pointing  out  difficulties  in  Aus- 
tralian law  arising  from  failure  to  recognize  the  state  as  a  legal  person  and  from 
the  attempt  to  make  the  King  serve  that  purpose,     i  Commonwealth  L.  Rev. 

MS- 
Cy-Pres  Doctrine  with   Reference  to  the   Rule  against   Perpetuities,  The.    James 

Quarles.    38  Am.  L.  Rev.  683.     See  p.  156. 
Damages.  Elements  and  Measure  of,  in  an  Action  by  a  Depositor  against  a  Bank  for 

the  Wrongful  Dishonor  of  his  Check.    See  supra^  under  Check. 
Damages  for  Breach  of  Covenants  of  Title.     See  supra,  unde^  Covenants. 
Damages,  Mental  Disturbances  and  the  Consequences  thereof  as  Elements  of.     Sum- 
ner Kenner.     A  summary  of  the  law  on  the  subject    60  Cent.  L.  L  205. 
Damdupat,  The  Law  of.    J.  R.  Gharpure.     Discussing  the  rule  of  Hindu  Law  that 

"  interest  exceeding  the  principal  sum  lent  can  nevei  be  recovered  at  any  one 

time."    6  Bombay  L.  Rep.  129. 
Death  Duties   Considered  in  Conjunction  with  Domicil  and  Situation  of   Property. 

r.ot  Bramley.     117  L.  T.  483. 
Decisions  of  the  Judicial  Year,  Noteworthy.    Afwu.    A  resum^  of  English  decisions. 

117  L.  T.  379,  405»427. 
Declarations,  Dying.    Surendra  Nath  Roy.    Treating  particularly  the  law  of  India 

upon  the  use  of  dying  declarations  as  evidence,    o  Bombay  L.  Rep.  177. 
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Delivery  of  Policy  as  Condition  Precedent  to  Complete  Contract  of  Insurance.  Guil- 
ford A.  Deitch,  Consisting  principally  of  quotations  from  decisions.  59  Cent. 
I«  J.  28. 

Department  of  Justice,  The  United  States,  /ohu  A,  Fairlie,  Describing  the  organi- 
zation and  duties  of  the  Department.    3  Mich.  L.  Rev.  352. 

Deposit  Companies,  Liability  of.     E.  Fahre  Sutveyer.    4  Can.  L.  Rev.  39. 

Deposit  or  Bailment  in  a  Clothing  Establishment.  See  supra^  under  Clothing  Estab- 
lishment. 

Deposits  Received  by  Insolvent  Banks,  The  Law  Relating  to.  Albert  S.  Bdles,  52 
Am.  L.  Reg.  4;}8. 

Descent  and  Inheritance,  The  Laws  of  —  Ancient  and  Modern.  A  Comparison  of  the 
Code  of  Hammurabi  ( Babylon,  2250  b.  c.)  with  the  Present  Laws  of  Illinois.  Anon. 
13  Am.  Law.  102. 

Directors'  and  Stockholders'  Liability,  Enforcement  Abroad  of.  Joseph  Henry  Beale^ 
Jr.    16  Green  Bag  587. 

Directors  of  Business  Corporations,  Is  the  Judgment  of,  Conclusive  in  Determining  the 
Value  of  Property  Taken  in  Payment  of  its  Stock  ?    See  supra^  under  Corporations. 

Discharp^e  of  Contracts  by  Alteration.     See  supra^  under  Alteration. 

Dissentmg  Opinions.  V.  H.  Roberts.  An  argument  in  support  of  the  practice  of  report- 
in|^  them.    39  Am.  L  Rev.  23. 

Domicil  and  Situation  of  Property,  Death  Duties  Considered  in  Connection  with. 
See  supra^  under  Death  Duties. 

"  Droit  d'Aubaine,"  The  Modem.  Simeon  E.  Baldwin.  An  article  recommending 
that  the  right  of  levying  a  succession  tax  be  restricted  to  one  state.     14  Yale  L.  J. 

Droit  International,  Acquisition  du  Territoire  et  le.     See  supra,  under  Acquisition. 

Droit  International,  La  Guerre  Russo-Japonaise  et  le.  M.  H.  Nagaoka.  Reviewing 
the  conduct  of  Japanese  throughout  and  justifying  it.  6  Rev.  de  Droit  Intemat. 
461. 

Due  Process  of  Law.  Isaac  Franklin  Russell.  An  historical  treatment  pointing  out 
that  the  provision  of  the  fourteenth  amendment  does  not  control  forms  of  pro- 
cedure and  practice.     14  Yale  L  J.  322. 

Due  Process  of  Law.  San  ford  B.  Ladd.  A  brief  discussion  showing  the  impossibility 
of  exact  definition  of  the  phrase  and  the  attitude  of  the  Supreme  Court  9  Kansas 
City  Bar  Monthly  1. 

Dying  Declarations.    See  supra,  under  Declarations. 

Ecclesiastical  Jurisdiction  in  England,  The.  Edwin  Maxey,  A  short  historical  sketch 
of  its  development    5  Mich.  L.  Rev.  360. 

Education,  Legal,  International  Law  in.   James  B.  Scott.    4  Columbia  L.  Rev.  409. 

Election  L^slation,  Constitutional  Limitations  on  Primary.  Floyd  R.  Mechem.  Re- 
viewing the  decisions  and  concluding  that  legislatures  have  power  to  pass  all  laws 
requisite  for  reasonable  regulation.    3  Mich.  L.  Rev.  ^64. 

Elections,  Resort  to  the  Judiciary  to  Preserve  the  Punty  of.  William  E.  Hutton. 
Discussing  a  recent  Colorado  case  and  the  extraordinary  jurisdiction  over  elections 
assumed  by  the  Supreme  Court  of  that  State.     17  Green  Ba^  159. 

Electricity,  Law  Applicable  to  the  Use  of,  in  Modern  Industrial  Life.  Helm  Bruce. 
12  Am.  Law.  290,  337. 

Emergencies,  Acts  in,  as  Constituting  Contributory  Negligence.  See  supra,  under 
Contributory  Negligence. 

Eminent  Domain,  The  Right  of.  Charles  Gaudet.  Showing  limitations  on  the  right 
of  eminent  domain  and  remedies  for  failure  to  comply  with  the  limitations.  3  Can. 
L  Rev.  669. 

Employer,  Liability  of  an,  for  the  Torts  of  an  Independent  Contractor.  C.  B.  Labatt, 
Part  I.  A  monograph  covering  140  pages  treating  cases  in  which  liability  is 
not  imputed  to  the  employer.  40  Can.  L.  J.  w*  Part  II.  A  monograph  covering 
187  ps^es  treating  cases  in  which  liability  is  imputed  to  the  employer.    41  Can. 

L.  J.  49- 

Employers'  Compensation  Act,  The  Massachusetts  Proposition  for  an.  Epaphroditus 
Pech.  Showing  the  present  unsatisfactory  state  of  the  law,  and  approving  the 
Massachusetts  proposition.     14  Yale  L  J.  18. 

Employers'  Liability  Insurance  Policies,  Liability  of  Insurers  and  Rights  of  Em- 
ployees under.     Henry  M.  Dowling.     59  Cent.  L.  T.  5.     See  p.  154. 

Emprunt  du  Profit  d'un  £tat  Bel ligerant,  Emission  d'un,  sur  le  Territoire  d'un  £tat 
Neutre.     See  supra,  under  Belljgerant 

English  History  and  the  Study  of  Enelish  Law.  Arthur  Lyon  Cross.  Indicating  the 
importance  of  the  study  of  EnglisE  history  for  a  scholarly  knowledge  of  the  com- 
mon law.    2  Mich.  L.  Rev.  649. 
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Equitable  Conversion.     C,  C.  Lattgdeil.     i8  Harv.  L.  Rev.  i.  83,  245. 

Equitable  Mortgages.    A.  If,  Marsh,    24  Can.  L.  T.  i^ 

Equitable  Procedure^  Power  of  the  Legislature  to  Abolish  a  Rule  of,  by  Enacting  a 

Remedy  at  Law,  where  no  Prohibitory  Words  are  Used  in  such  Enactment     T.  A. 

Sherwood,    Discussing  a  Missouri  statute  and  decisions  thereunder.    59  Cent. 

L.  J.44. 
Equity,  The  Decadence  of.   Roscoe  Pound,   Asserting  that  equity  is  fast  losing^  its  dis- 
tinctive features  as  distinguished  from  a  system  of  law.     5  Columbia  L.  Rev.  20. 
Equity,  The  Effect  of  Time  in  Barring  Claims  in.    Anon,  Sketching,  in  a  broad  way, 

the  English  law  upon  the  subject,  with  a  brief  summary  in  conclusion.     49  Sol. 

J.  181,  201,215,  233. 
Equity,  The  Responsive  Answer  in,  Considered  as  Evidence  for  the  Defendant.   John 

Marshall  Gest,    y.  Am.  L.  Reg.  537.     See  p.  155. 
Estates  upon  Condition.     See  supra^  under  Condition. 
Elstoppel,  Agency  by.    See  sufra,  under  Agency. 
Estoppel,  A  Misapplication  of  the  Doctrine  of.    Thaddeus  D,  Kenneson,    A  review  of 

New  York  cases  holding  a  principal  estopped  from  denying  the  authority  of  an 

agent,  where  such  authority  is  dependent  upon  an  extnnsic  fact  known  only  to 

agent.    5  Columbia  L.  Rev.  261. 
£trang^res,  Personnes  morales,  La  Condition  des,  d'apr^  la  Jurisprudence  Belee. 

Prosper  PoulUt,    Examination  of  Belgian  decisions,  as  to  the  status  of  foreign 

artificial  persons.    31  J.  du  Droit  Intemat.  Priv^  820. 
Evidence,  Admissibility  of,  to  Establish  Oral  Contemporaneous  Indudng  Promises 

to  Affect  Written  Instruments  in  Pennsylvania.     Stanley  Folt,    52  Am.  L.  Reg. 

601. 
Evidence,  A  New  York  Code  of.    III.    David  Dudley  Field  and  William  Rumsey, 

5  Brief  1 19. 
Evidence,  Bloodhound.    See  sutra^  under  Bloodhound. 
Evidence,  Extrinsic,  in  Aid  of  Interpretation.    Sidney  Z.  Phipson,    20  L.  Quar.  Rev. 

245.     See  p.  71. 
Evidence  for  the  Defendant,  The  Responsive  Answer  in  Equity  Considered  as.    See 

supra^  under  Equity. 
Evidence  in  the  Cfase,  Is  the  Presumption  of  Innocence  in  Criminal  Cases  to  be 

Weighed  as  ?    Robert  A.  Edgar,    59  Cent.  L.  J.  282. 
Evidence  of  an  Accomplice,  The.    See  supra,  under  Accomplice. 
Evidence  of  Intention,  Propriety  of  Direct.     Colin  P.  Campbell,    58  Cent.  L.  J.  445. 
Evidence  to  Prove  Negligence  of  Master  in  Employing  Incompetent  or  Unfit  Servants. 

Seymour  D,  Thompson,    60  Cent.  L.  J.  104. 
Exemptions  of  Property  from  Municipal  Taxation.    Eugene  McQuillin,    Containing 

good  collection  of  authorities.    60  Cent.  L.  J.  43. 
Expert,  The  Physician  as  an.    II.    H.  B.  Hutchins,    2  Mich.  L.  Rev.  687. 
Factory  and  Workshop  Act,  1901,  Payment  of  Expenses  Incurred  under  the.    Parts 

I.  and  II.    Anon,    Concerning  the  apportionment  of  such  expenses  between  land- 
lord and  tenant    48  Sol.  J.  732,  739. 
Federal  Common  Law.    Hundson  Cary.    Contending  that  there  is  a  federal  common 

law  as  distinguished  from  the  common  law  of  the  various  states.    10  Va.  L.  Reg. 

475. 

Federal  Control  of  Corporations.    See  supra,  under  Corporations. 

Federal  Control  of  Corporations,  Judge  Quarels  on  the.    See  supra,  under  Corporations. 

Federal  Control  of  Insurance  Corporations.  William  R,  Vance,  Giving  arguments 
for  and  against,  and  concluding  that  federal  control  is  neither  desirable  nor  con- 
stitutional.   17  Green  Bag  83. 

Federal  Courts,  The  State  Corporation  as  a  Party  in.    See  supra,  under  Corporation. 

Federal  Jurisdiction,  Appeals  on  Matters  of.    See  supra,  under  Appeals. 

Federal  License  or  National  Incorporation.  Horace  L,  Wilgus,  Reviewing  Commis- 
sioner Garfield's  Report  on  corporations  engaged  in  interstate  commerce ;  approv- 
ing many  features,  but  disagreemg  with  its  conclusion  in  favor  of  a  Federal  License 
Plan.    3  Mich.  L.  Rev.  264. 

Fellow  Servant  Doctrine,  Extension  to  the  Admiralty  of  the.  See  supra,  under 
Admiralty. 

Feudal  Tenures  of  Western  India.  III.  Maratha  Jaghirs.  /.  A,  Saldanka,  6  Bom- 
bay L.  Rep.  97. 

Fire  Insurance  Policies,  Some  Aspects  of  the  Meaning  of  the  Word  "  Concurrent "  in 
Use  with.    See  supra,  under  Concurrent. 

Fire  Insurance  Policy,  The  Cancellation  of  a.    See  supra,  under  Cancellation. 

Fire  Losses,  Liability  of  Water  Companies  for.  Edson  R.  Sunderland.  Discussing 
various  cases  in  which  the  question  has  arisen.    3  Mich.  L.  Rev.  442. 
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Fishermen  and  the  Law.  John  J.  O'Connor.  Pointmg  out  differences  between  the 
law  as  applied  to  fishermen  and  as  applied  to  other  seamen.     i6  Green  Bag  582. 

Footpaths  and  Stiles,  The  Repair  of.  Anon.  Discussing  upon  whom  the  duty  to 
repair  rests.    69  Just.  P.  3,  15. 

Foreigners,  Jurisdiction  in  Actions  between.    A.  Fillet,    18  Harv.  L.  Rev.  325. 

Foreign  Nation,  Courts  of  a.  To  what  Extent  should  Judicial  Action  by,  be  Recognized  ? 
See  supra,  under  Courts. 

Forged  Signatures,  Bankers'  Rights  on.    See  supra,  under  Bankers'  Rights.* 

Forged  Transfers  of  Stock — Another  View,    fames  Barr  Ames.     17  Harv.  L.  Rev. 

543- 

Foi  mer  Jeopardy.  O.  B.  Harvey.  Distinguishing  the  plea  of  former  jeopardy,  using 
the  word  in  its  strict  sense,  from  that  of  former  acquittal  or  conviction.  10  Va.  L. 
Ree.  410. 

Fraud,  Legal.  Sihu  Alward.  Discussing  the  origin  and  meaning  of  the  term  in  the 
light  of  judicial  decisions.     24  Can.  L.  T.  225. 

Fraud,  When  and  in  what  Cases  will  a  Representation  as  to  the  Value  of  Real  or  Per- 
sonal Property  be  Sufficient  to  Predicate  an  Action  for.  Walter /.  Lot».  58  Cent. 
L.  T.  484. 

Fraudulent  Alterations  of  Cheques,  The.  N.  G.  PUcher.  Maintaining  in  adverse  criti- 
cism of  a  local  case  that  (i)  negligence  of  drawer  should  protect  the  bank;  (2) 
existence  of  negligence  should  be  left  to  the  jury.    2  Commonwealth  L.  Rev.  57. 

Fraudulent  Conveyances,  A  Practical  Question  in  the  Law  of.  Linton  D.  Landrum. 
Showing  the  error  in  the  construction  of  recording  acts  which  holds  unrecorded 
conveyances  void  only  as  to  lien  creditors;  and  finding  for  other  creditors  without 
notice  relief  in  equity  on  grounds  of  fraud  and  estoppel.    59  Cent.  L.  J.  ^44. 

Free  Church  Case,  The.  R.  M.  Williamson.  Supporting  the  recent  decision  of  the 
House  of  Lords.    20  L.  Quar.  Rev.  415. 

Freedom  of  Contract,  Should  there  be  ?  Clarence  D.  Ashley.  Arguine  that  the  courts 
rightly  restrict  freedom  of  contract  in  certain  cases.    4  Columbia  L.  Rev.  423. 

Free  Speech  and  Free  Press  in  Relation  to  Police  Power  of  the  State.  P,  L.  Edwards, 
Arguing  that  statutes  prohibiting  the  publication  of  criminal  news  are  constitu 
tional.    58  Cent  L.  J.  383. 

Future  Interests  in  Land.  Edward Jenks.  An  attempt  to  restate  in  short  and  simple 
form  the  doctrines  of  future  interests  in  land.    20  L.  Quar.  Rev.  280. 

Gage  of  Land  in  Medieval  England,  The.  IL  Harold  D.  Hazeltine.  18  Harv.  L. 
Rev.  36. 

Gambling  and  Betting  in  Foreign  Law.  Anon.  Discussing  the  legal  standing  of 
gambling-houses,  race-track  betting,  and  lotteries  on  the  Continent.     118  Law  T. 


merely  mala  prohtbOa,  and  advocating  less  harsh  laws  respecting  them.    14  Yale 


Gambling  and  Cognate  Vices.    John  R,  Dos  Passos,    Contending  that  such  vices  are 


German  Civil  Code,  The  Making  of  the.     A,  Pearce  Higgins,    A  brief  history  of 

German  law  explaining  how  the  national  spirit  made  possible  its  unification  in 

the  Code  of  1896.    6  J.  Soc.  Comp.  Leg.  n.  s.  95. 
Gift  Causa  Mortis,  When  may  Promissory  Notes,  Mortgages,  Contracts,  and  Bonds, 

without  Indorsement  or  Assignment  in  Writing,  Become  the  Subjects  of  ?     Walter 

J.  Lotz.    60  Cent.  L.  J.  244. 
Gifts  to  a  Class,  The  Construction  of.    John  S.  Mackay.    Discussing  whether  the  rule 

of  Andrews  v.  Partington  is  law  in  Scotland.     12  Scots  L.  T.  139. 
Gold  Law,  Proposed  for  the  Transvaal,  The.     George  T.  Morice.    Showing  changes 

from  present  law.     21  S.  African  L.  J.  123. 
Guaranty,  Notice  of  Acceptance  in  Contracts  of.      W.  P.  Rogers,     Containing  a 

thorou|;h  examination  of  all  the  cases  and  contending  that  the  requirement  of 

notice  m  contracts  of  guaranty  is  anomalous.    5  Columbia  L.  Rev.  215. 
Guerre,  les  Risques  de,  Les  Prindpales  Clauses  d' Assurance  contre.    See  supra,  under 

Assurance. 
Guerre,  Risques  de,  De  Quelques  Questions  Relatives  ^  1' Assurance  des.    See  supra^ 

under  Assurance. 
Harter  Act,  The.    John  C.  Walker.    Discussing  the  decisions  under  the  first  three 

sections  of  the  act.    38  Am.  L.  Rev.  843. 
High  Seas,  Private  Property  on  the.     G  A.  Finkelnburg.     A  history  of  the  position 

of  the  United  States  upon  the  seizure  of  private  property  on  the  high  seas  by 

belligerents.    38  Am.  I^w  Rev.  641. 
Hindu  Joint  Family  and  the  Privy  Council,  The.    M.  A.  Tirunarayana  Chari.    Show- 
ing how  the  strict  Hindu  law  has  been  modified  by  the  decisions  of  British  courts. 

14  Nfadras  L.  J.  71,  105. 
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Hindu  Law,  Widows'  Savings  under.     P.  Duraiswamy  Aiyenger,     6  Bombay  L. 

Rep.  io8. 
Historical  Development  of  the  Law,  Of  the.     George  H,  Smith.    A  survey  of  the  chief 

ancient  systems  of  law,  their  influence  upon  Anglo-American  law,  and  the  basic 

principles  of  all  law.    j8  Am.  L.  Rev.  8oi. 
Homicide  Cases,  Suicidal  Declarations  in.     G,  M.  Dahl,    59  Cent.  L.  J.  103. 
Illegal  Act,  The  Plaintiffs,  as  a  Defense  in  Actions  of  Tort.    Harold  S.  Davis.     18 

Harv.  L.  Rev.  505. 
Illinois,  Is  Polygamy  permitted  by  the  Laws  of?   John  F.  Geeting.     66  Alb.  L.  J. 

309- 

Impeachment  of  Witnesses.  William  Trickett.  Discussing  Pennsylvania  law.  8 
Dickinson  Forum  245. 

Impeachment  of  Witnesses  by  Proof  of  Specific  Wrongful  Acts.  James  A.  Yantis. 
Elaborate  article  with  full  citation  of  authoritv.     59  Cent.  L.  J.  143,  164,  184. 

Indemnity  Contract,  Fire  Insurance  as  an.    Hoy  Elias  Ressler.    59  Cent.  L.  J.  364. 

Independent  Contractor,  Liability  of  an  Employer  for  the  Torts  of  an.  See  supra, 
under  Employer. 

India,  Feudal  Tenures  of  Western.     See  supra,  under  Feudal  Tenures. 

Individual  Liberty,  The  Judicial  History  of.  V.-XI.  Van  Vechten  Veeder.  16  Green 
Bay  317,  395,  471,  52?»  59»»  673.  725. 

Industrial  Arbitration  and  Common  Law  Rights.    See  supra,  under  Arbitration. 

Infants,  The  Rights  and  Liabilities  of.    Hugh  Pettitt,    26  L.  Stud.  J.  143. 

Injunction  against  a  Receiver  Appointed  by  a  Federal  Court,  Has  a  State  Court  Juris- 
diction to  Issue  an  ?     W.  A.  Coutts.    59  Cent  L.  J.  ^82.    See  p.  235. 

Injunction  against  Cutting  Timber  —  Method  of  Procedure.  Robert  C.Jackson,  10 
Va.  L.  Reg.  964. 

Injunctions,  Labo.  Strikes  and.    P,  L.  Edwards,    59  Cent.  L.  J.  23. 

Injunction,  The  Rule  of  Comparative  Injury  in  the  Law  of.  See  supra,  under  Com- 
parative Injury. 

Injuries  Occasioned  oy  Third  Persons.  G.  S.  Holmested,  Pointing  out  some  appar- 
ently contradictory  propositions  found  in  the  authorities.    40  Can.  L.  J.  769. 

Inns  of  Court  and  Some  of  their  Members,  The.  C.  E.  A.  Bedwell.  Dealing  with 
the  cairj|y  history  of  the  institution,     i  Commonwealth  L.  Rev.  256. 

Insanities,  The  Relation  of  the,  to  Criminal  Responsibility  and  Civil  Capacity.  See 
supra^  under  Civil  Capacity. 

Insanity  and  the  Law  of  Negligence.  Wm,  B.  Homblower,  Maintaining  that  an  in- 
sane person  should  not  oe  liable  for  negligence,  whether  of  misfeasance  or  of 
nonfeasance,    s  Columbia  L.  Rev.  278. 

Insurance  Cases,  Waiver  in.    John  S.  Ewart.    18  Harv.  L.  Rkv.  J64. 

Insurance  Corporations,  Federal  Control  of.    See  supra,  under  Federal  Control. 

Insurance,  Delivery  of  Policy  as  Condition  Precedent  to  Complete  Contract  of.  See 
supra,  under  Delivery. 

Insurance,  Fire,  as  an  Indemnity  Contract.     See  supra,  under  Indemnity  Contract. 

Insurance,  Life,  and  Death  at  the  Hands  of  the  Law.  H,  N.  G.  Maintaining  view 
that  recovery  should  be  allowed.    8  L.  Notes  (N.  Y.)  465. 

Insurers,  Liability  of,  and  Rights  of  Employees  under  Employers'  Liability  Insurance 
Policies.    See  supra,  under  Employers'  Liability  Insurance. 

Intention,  Propriety  of  Direct  Evidence  of.     See  supra,  under  Evidence. 

Intercolonial  Rights,  An  Early  Decision  on.    Chauneey  G,  Parker.    18  Harv.  L.  Rev. 

483- 
Interference  with  Business  and  Commercial  Relations  by  Third  Parties.    See  supra, 

under  Business. 
Interference  with  Contracts  and  Business  in  New  York.    E,  W,  Huffcut.    18  Harv. 

L.  Rkv.  423. 
International  Law  and  Diplomacy,  America's  Contribution  to  the  Literature  of.    John 

W,  Foster.     13  Yale  L.  J.  409. 
International  Law  and  the  Russo-Japanese  War.    See  supra,  under  Droit  International. 
International  Law  in  Legal  Education.     See  supra,  under  Education. 
International  law,  Questions  of.  Arising  from  the  Russo-Japanese  War.    I.-VIII. 

Amos  S.  Hershey.     16  Green  Bag  307,  375,  452,  538,  595,  659,  744,  814. 
International  Law,  Some  Problems  of.     Charles  Noble  Gregory.    Discussing  questions 

arising  in  the  Russo-Japanese  War.     14  Yale  L.  J.  82. 
Intemanonal  Law,  The  Acquisition  of  Territory  and.    See  supra,  under  Acquisition. 
International  Law,  The  Legal  Nature  of.    James  B.  Scott,    5  Columbia  L.  Rev.  124. 

See  p.  476. 
International  Law,  The  Panama  Situation  in  the  Light  of.     William  CuUen  Dennis, 

52  Am.  L.  Reg.  265. 
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International  Position,  A  Review  of  the ;  the  Congo  State.  See  supra^  under  Congo 
Sute. 

International  Priv^,  La  Codification  du  Droit.    See  supra,  under  Codification. 

Interpretation,  Extrinsic  Evidence  in  Aid  of.    See  mpra^  under  Evidence. 

Interpretation,  The  Expansion  of  Constitutional  Powers  by.  See  supra,  under  Con- 
stitutional Powers. 

Interstate  and  Foreign  Commerce,  Concurrent  Power  of  the  States  to  Regulate. 
David  Waltif  Brown.     5  Columbia  L.  Rev.  298. 

Interstate  and  Foreign  Commerce,  The  Exclusive  Power  of  Congress  to  Regulate. 
David  Walter  Brown,    4  Columbia  L.  Rev.  490. 

Interstate  Carriers,  Chief  Justice  Marshall  on  Federal  Regulation  of.  See  supra,  under 
Carriers. 

Intestacy,  The  Medieval  Law  of.     Charles  Gross.     18  Harv.  L.  Rf.v.  120. 

Intestate,  Charging  the  Distributive  Shares  of  an  Intestate's  Grandchildren  with  a 
Debt  Owing  to  the  Intestate  by  their  Parent  who  Dies  in  the  Lifetime  of  the. 
See  supra,  under  Charging. 

Is  this  Right  ?  Donald  Afacmaster,  A  plea  for  reform  in  practice  in  bringing  appeals 
to  the  Privy  Council.    3  Can.  1..  Rev.  355. 

Japanese  Women,  The  Legal  Status  of.    Ji»  "Vashon  Roarers.    4  Can.  L.  Rev.  14,  116. 

Jeopardy,  Double,  Trial  by  Jury  and,  In  the  Philippines.  Lebbeus  R,  Wilfley.  A 
paper  called  forth  by  three  recent  cases  before  the  Supreme  Court.  13  Yale  L.  J. 
421. 

Jeopardy,  Former.    See  supra,  under  Former  Jeopardy. 

Jeopardy,  Previous,  Doctrine  of.  Elmer  E.  Scott.  An  article  collecting  all  the  au- 
thorities.   60  Cent.  L.  J.  184. 

Judgments,  History  of  the  Adoption  of  Sec.  I.  of  Art.  IV.  of  the  U.  S.  Constitution, 
and  a  Consideration  of  the  Effect  of  that  Section  and  of  Federal  Leg^lation  on. 
George  P.  Costigan,Jr.    4  Columbia  L.  Rev.  470.    See  p.  236. 

Judgments,  How  Afifected  by  the  Full  Faith  and  Credit  Section  of  the  United  States 
Constitution  and  the  Acts  of  May  26,  1790,  and  March  27,  1804.  Geo.  P,  CosHgan, 
Jr.  Pointing  out  likenesses  and  differences  between  strictly  foreign  judgments 
and  judgments  of  sister  States.    38  Am.  L.  Rev.  350. 

Judgments,  South  African,  Enforcement  of,  in  England.  W.  A.  Bum.  21  S.  African 
L.  J.  24. 

Judicial  Constitutional  Amendment  as  Illustrated  by  the  Devolution  of  the  Institu- 
tion of  the  Jury  from  a  Fundamental  Right  to  a  Mere  Method  of  Procedure. 
Frederic  R.  Coudert.     13  Yale  L.  J.  131. 

Judicial  Legislation  in  New  York.  Wilimr  Larremore.  Pointing  out  the  tendency  of 
the  Court  of  Appeals  to  repudiate  the  doctrine  of  stare  decisis,  and  advocating 
codification.    14  Yale  L.  J.  312. 

Judicial  Notice.  William  Trickett.  Discussing  the  general  subject  with  Pennsylvania 
citations.    9  Dickinson  Forum  67. 

Judicial  Power  of  the  Commonwealth,  The.  T.  R.  Bavin.  Discussing  provisions  of 
the  Constitution  of  Australia,     i  Commonwealth  L.  Rev.  97. 

Judicial  Usurpation  of  Powers.  Camm  Patteson.  Advocating  limited  tenure  of  office 
and  popular  election  of  judges  of  the  Supreme  Court ;  deprecating  the  growing 
use  of  injunctions;  and  discussing  the  case  of  South  Dakota  v.  North  Carolina. 
10  Va.  U  Reg.  855. 

Judiciary,  Resort  to,  to  Preserve  the  Purity  of  Elections.    See  supra,  under  Elections. 

Jugements  Strangers,  De  I'Autorit^  et  de  1  Execution  des,  en  France.  I.  P.  de  Paepe. 
First  of  a  senes  of  articles  on  the  validity  and  enforcement  of  foreign  judgments 
in  France.    7  Rev.  de  Droit  Internat.  5. 

Jugements,  £tudes  sur  les  Effets  Internationaux  des.  Et.  Bartin.  Discussing  the 
jurisdiction  of  the  foreign  court  as  a  condition  to  giving  efiEect  to  the  foreign 
judgment.    31  J.  du  Droit  Internat.  Priv^  802  ;  32  ibid.  59. 

Jurisdiction  in  Actions  between  Foreigners.     See  supra^  under  Foreigners. 

Jurisprudence,  Comparative,  Suretyship  from  the  Standpoint  of.  Henry  Anselm  De 
Colyar.  A  brief  comparative  summary  of  the  principles  of  suretyship  as  exem- 
plified in  the  Roman,  English,  and  American  law  and  the  modern  Codes  CiviL 
6  J.  Soc.  Comp.  Leg.  N.  s.  46. 

Jurisprudence,  Development  of,  during  the  Past  Century.  Joseph  H.  Beale,Jr.  18 
Harv.  L.  Rkv.  271. 

Jurors,  Civil  Service  Classification  of.  Joseph  M.  Sullivan,  Advocating  a  higher 
intellectual  and  moral  oualification  for  jurors.    67  Alb.  L.  J.  77. 

Jury,  Judicial  Constitutional  Amendment  as  illustrated  by  the  Devolution  of  the  In- 
stitution of  the,  from  a  Fundamental  Right  to  a  Mere  Method  of  Procedure. 
See  supra^  under  Judicial  Constitutional  Amendment. 
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Jury  S;^tem,  Modification  of  the.  John  Burton  Phillips,  Advocating  abolition  of  the 
unit  rule  in  civil  cases.    i6  Green  Bag  514. 

Jury,  Test  by  which  to  Determine  whether  the  Case  is  for  the.  Colin  P,  Campbell, 
59  Cent.  L.  J.  224. 

Ju'7,  Trial  by,  in  Germany.    Burt  Estes  Howard,    19  Pol.  Sci.  Quar.  650. 

"  Knight  Commander,"  1  he  Recent  Russian  Seizures  and  the  Sinking  of  the.  Black- 
Sim  Esterline,    38  Am.  L.  Rev.  662. 

Labor  Cases,  The  Answer  of  One  Class  of  Trade  and.  Should  the  Motive  of  the  De- 
fendant affect  the  Question  of  his  Liability  ?  Wm,  Draper  Lewis.  Analyzing  the 
various  decisions  in  the  labor  union  cases  and  suggesting  that  motive  should  not 
affect  the  result.    5  Columbia  L.  Rev.  107. 

Labor  Laws,  Restrictive,  Attitude  of  American  Courts  towards.  Henry  R,  Seager, 
19  Pol.  ScL  Quar.  589. 

Labor  Strikes  and  Injunctions.    See  supra^  under  Injunctions. 

Labor,  Validity  of  Legislation  Limiting  Hours  of.  Anon,  Attacking  the  constitu- 
tionality of  "eight  hour"  laws.    j8  Cent.  L.  J.  361. 

Land  Law,  Present  Complexity  of  tne,  and  its  Remedy.  J,  E,  Hogg.  20  L.  Quar. 
Rev.  292. 

Land  Transfer  Question,  The.  W,  Strachan.  Suggesting  a  revised  system  of  regis- 
tration of  tide.    20  L.  Quar.  Rev.  427. 

•*  Last  Clear  Chance."     Thomas  W.  Shelton.     10  Va.  L.  Reg.  301. 

Law  and  Opinion  in  England  during  the  Nineteenth  Century,  the  Combination  Laws 
as  Illustrating  the  Relation  between.    A.V.  Dicey.    17  Harv.  L.  Rev.  511. 

Law,  Definition  of.  Melville  M.  Bigelow,  Criticising  and  demolishing  piecemeal  Black- 
stone's  definition  of  law,  and  substituting  another  in  its  place.  5  Columbia  L. 
Rev.  I. 

Law,  Judge-made.  A.  H,  F.  Lefroy.  Suggesting  certain  lines  along  which,  according 
to  the  writer,  judges  make,  rather  than  interpret,  law.    20  L.  Quar.  Rev.  ^99. 

Lawyer,  The  Professional  Relations  of  the,  to  the  Client,  to  the  Court,  and  to  the 
Community.  I.  Henry  Wynans  Jessup,  Discussing  the  subject  in  the  light  of 
New  York  statutes,    j  Brief  145. 

Legal  Procedure  and  Individualism.  Salter  Storrs  Clark,  A  comment  upon  the 
slowness  of  legal  procedure  in  America,  ascribing  it  to  the  desire  to  protect  the 
individual.     14  Yale  L.  J.  263. 

Legal  Thought,  a  Scientific  School  of.  Melville  M.  Bigelow.  Advocating  a  closer 
study  of  economic  conditions  and  commercial  usages.     17  Green  Bag  i. 

Legislation  of  the  Session,  The.  Anon,  A  summary  of  the  work  of  Parliament 
durinp;  the  last  session.     117  L.  T.  451. 

Legitimation  by  Subsequent  Marriage.  Sir  Dennis  Fittpatrick.  A  codification  of  ex- 
isting law,  domestic  and  foreign,  with  arguments  for  and  against  the  common  law, 
written  in  aid  of  contemplated  legislation  in  Jamaica.  6  J.  Soc.  Comp.  Leg. 
N.  s.  22. 

Letter,  a  Private  Personal,  Having  no  Literary  Value,  Right  to  Enjoin  the  Publica- 
tion of.  Anon.  Concluding  that  the  cases  establish  a  right  to  enjoin  publication 
of  the  product  of  one's  brain,  whether  of  literary  value  or  not.  60  Cent.  L.  J. 
281. 

Libel,  Publication  of,  by  Dictation  to  Stenographer.  Anon,  Taking  an  adverse  view. 
8  L.  Notes  (N.  Y.)  467. 

libel,  The  Right  of  Privacy  and  its  Relation  to  the  Law  of.  Elbridge  L,  Adams, 
Pointing  out  that  there  is  no  common-law  right  of  privacy.    39  Am.  L.  Rev.  37. 

Liberty,  Individual,  The  Judicial  History  of.    See  supra,  under  Individual  Liberty. 

Licensing  Laws,  A  Sketch  of  the  Earlier  History  of.  Evolution  of  the  '*  Pub."  H  J, 
Randall.    20  L.  Quar.  Rev.  316. 

Liens  on  Boats  and  Vessels,  the  Validity  of  State  Laws  giving.  See  supra,  under 
Boats. 

Light,  The  Right  to.     Charles  ThwaiUs.    26  L.  Stud.  J.  127. 

Lights,  Ancient,  The  Law  of,  and  its  Reform.    See  supra,  under  Ancient  Lights. 

Liquidation  of  Companies  in  the  Transvaal.    See  supra,  under  Companies. 

Lis  Pendens,  The  Doctrine  of,  as  applied  in  India,  and  its  Application  to  Sales  in 
Execution  of  Decrees.  Abdul  Karim  Khan.  Indicating  divergence  of  Indian  law 
at  several  points  from  that  of  Englbh  courts.    2  Allahabad  L.  J.  i,  19,  35,  57. 

Litigants,  Sovereign.  Albert  W.  Gaines.  A  collection  of  cases  showing  that  sover- 
eigns may  sue  in  foreign  courts,  but  cannot  be  sued  unless  they  submit  to  juris- 
diction.    13  Am.  Law.  54. 

Loans  for  the  Making  or  Payment  of  Wafers.  A.  V,  Dicey,  A  brief  article  to  Che 
effect  that  such  loans  do  not  come  wiUiin  the  terms  of  the  Gaming  Act,  1892.  so 
L.  Quar.  Rev.  436. 
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Louisiana  Purchase,  Law  in  the.  William  Wirt  Hewe,  A  short  historical  treatment 
of  the  introduction  and  development  of  law  in  the  Louisiana  Purchase.  14  Yale 
L.  J.  77- 

Louisiana,  The  Civil  Code  of,  as  a  Democratic  Institution.  Charles  E.  Fenmr,  Com- 
paring the  Louisiana  Code  with  uncodified  common  law  and  arguing  for  the  su- 
periority of  the  former.     12  Am.  Law.  331. 

Malabar  Law,  Topics  of  —  Temples.  Anon,  Classif3ring  temples  and  discussing  pub- 
lic interference  with  so-called  "  private  "  temples,  when  their  property  is  not  well 
administered.     14  Madras  L.  J.  195. 

Malicious  Prosecution,  Actions  for.  Silas  Alward,  Considering  chiefly  the  question 
how  far  defendant's  obtaining  opinion  of  counsel  is  to  be  considered  probable 
cause.    40  Can.  L.  J.  296. 

Manufacturer,  The  Liability  of  a,  for  Injuries  to  Third  Persons  from  Improperly  Con- 
structed Articles.     Glmda  Burke  Slaymaker,    59  Cent  L.  J.  324. 

Marine  Disaster,  Burden  of  Proof  in.  Frederic  Cunnifigham,  See  supra,  under 
Burden  of  Proof. 

Marine  Insurance, "  Thieves "  in  Relation  to  a  Policy  of.  H.  Birch  Sharpe.  20  L. 
(^uar.  Rev.  300. 

Maritime  Law  and  Jurisdiction  in  Australia.    See  supra,  under  Australia. 

Mariage,  La  Doctrine  Fran9aise  du,  dans  le  Conflit  des  Lois.  See  supra,  under  Conflit 
des  Lois. 

Marriage,  Conditions  in  Restraint  of.  Anon.  Pointing  out  the  distinction  to  be 
taken  between  realtv  and  personalty  as  to  such  conditions.    40  L.  J.  235. 

Marriage,  Legitimation  oy  Subsequent.    See  supra,  under  Legitimation. 

Married  Women  before  the  Law  in  North  Carolina.  Thomas  Ruffin,  i  N.  C.  J.  of 
L.230. 

Married  Women's  Property  Law  in  Ontario.    Geo.  S.  Holmested,    25  Can.  L.  T.  i, 

53.  'OS- 
Marshaling  the  Assets  of  a  Decedent's  Estate  for  the  Payment  of  Debts,  The  Equita- 
ble Doctrine  of.      C,  B,  GametL    \  \  Va.  L.  Reg.  175.    See  p.  aai. 

Master  Defendant,  Non-Resident,  Right  of  Removal  of  Causes  on  Behalf  of.  John  J. 
McSwain,  Showing  when  the  resident  defendant  is  a  '*sham"  defendant.  60 
Cent.  L.  J.  303. 

Master,  Liability  of,  to  Third  Persons  for  the  Negligence  of  a  Stranger  Assisting  his 
Servant    Movd  R.  Mechtm,    3  Mich.  L.  Rev.  i^. 

Medieval  England,  The  Gage  of  Land  in.    See  supra,  under  Gage. 

Medieval  Law  of  Intestacy,  The.    See  supra,  under  Intestacy. 

Mental  Disturbances  and  the  Consequences  thereof  as  Elements  of  Damages.  See 
supra,  under  Damages. 

Merger  Case,  The  Anb-Trust  Act  and  the.    Victor  Morawetz,     17  Harv.  L.  Rev. 

533- 
Merger  Case,  The  Conflicting  Opinions  in  the.    Bruce  Wyman.    16  Green  Bag  298. 
Merger  Decision,  The.    John  S,  Wise,    Supporting  the  decision.    8  L.  Notes  (N.  Y.) 

325- 

"  Mines  "  and  "  Minerals,"  The  Meaning  of  the  Words  in  Legal  Documents  and  Statu- 
tory Enactments,  as  Interpreted  by  the  Courts.  R,  B.  Afichell,  14  Madras  L.  J. 
39»  '63. 

Mining  Claim  Ix>de,  Should  the  Grantee  of  a,  be  Confined  within  the  Vertical  Boun- 
daries of  his  Claim  ?  /ohn  A.  Ewing,  Maintaining  that  an  amendment  confining 
a  grantee  within  the  vertical  boundaries  of  the  claim  would  not  simplify  the 
present  confused  state  of  mining  law.     12  Am.  Law.  540. 

Mistake,  Critical  Analysis  of  the  Law  as  to,  in  its  Effect  upon  Contracts.  See  supra, 
under  Contracts. 

Money-Lender's  Act,  Recent  Decisions  upon.  IIf*f^  H*  L-  Bellot,  Maintaining  that 
they  have  made  the  act  nugatory.    29  L.  Mag.  £  Rev.  31 5. 

Monopoly,  Legal.  Alton  D,  Adams,  Discussing  the  trust  problem  from  the  con- 
tract side.     19  Pol.  Sci.  Quar.  173. 

Mortgagee,  the  Sub-,  The  Position  of.  Tef  Bahadur  Sapru,  Discussing  the  Indian 
Law  on  the  subject.    2  Allahabad  L.  X.  73. 

Mortgages,  Equitable.    See  supra,  under  Equitable  Mortgages. 

Mortgages  of  Moveables.  Anon.  Discussing  briefly  the  state  of  the  Indian  law  on  the 
subject,  and  the  need  of  legislation.    6  Bombay  L.  Rep.  191. 

Motive  of  the  Defendant  Should  the.  Affect  the  Question  of  his  Liability?  — The 
answer  of  one  class  of  trade  and  labor  cases.    See  supra^  under  Labor  Cases. 

Motive,  the  Wrongful,  of  the  Actor,  How  far  an  Act  may  be  a  Tort  because  of.  /.  B, 
Ames,    18  Harv.  L.  Rev.  411. 

Moveables,  Mortgages  of.    See  supra,  under  Mortgages. 
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Municipal  Corporations.     Theodore  D.  Goitiieb.    An  historical  sketch  of  the  origin  and 

development  of  municipal  corporations.     27  N.  J.  L.  J.  325. 
Municipal  Liability  for  Injuries  Resulting  from  Defective  and  Inadequate  Sewerage. 

Glenda  Burke  Slavmaker.    60  Cent.  L.  J.  224. 
Municipal  Taxation,  Exemptions  of  Property  from.    See  sutra,  under  Exemptions. 
Murderer,  May  a,  Profit  by  his  Crime  ?    Z.  P,  M,    Considering  the  question  whether 

a  murderer  can  succeed  to  the  property  of  the  deceased  to  which,  except  for  the 

crime,  he  would  be  entitled,     i  N.  C.  J.  of  L.  532. 
Murray  River  Boundary,  The.     IV,  Harrison  Moore,     i  Commonwealth  L.  Rev.  IJ7. 
Names  of  Literary  Compositions.    Bernard  C.  Steiner,     Discussing  rights  of  editors 

and  authors,  with  an  elaborate  citation  of  cases.     16  Green  Bag  643. 
National  Control  of  the  Pollution  of  Public  Waterways.     Charles  Claflin  Allen,     Argu- 
ing in  support  of  the  decision  of  the  U.  S.  Supreme  Court  in  the  recent  case  of 

Missouri!^.  Illinois.    38  Am.  L.  Rev.  321. 
National  Incorporation,  Federal  License  or.     See  supra,  under  Federal  License. 
Natural  Law.    Albert  S.  Thayer,    A  metaphysical  discussion  purporting  to  show  the 

basis  of  all  law,  ideals,  and  morality  to  oe  the  habits  and  customs  of  the  com- 
munity.   21  L.  Quar.  Rev.  60. 
Negligence,  Insanity  and  the  Law  of.    See  supra^  under  Insanity. 
Negligence  in  the  Construction  or  Sale  of  Chattels,  Liability  of  a  Manufacturer  or  a 

Vendor  for,  to  Persons  with  whom  he  has  no  Contractual  Relations.     Charles 

Loring,    58  Cent.  L.  J.  365. 
Negligence  in  the  Transmission  and  Delivery  of  Messages,  Liability  of  Telegraph 

Companies  for.     Graham  B,  Smedley.     10  Va.  L.  Reg.  392,  507. 
Negligence  of  Master  in  Employing  Incompetent  or  Unfit  Servants,  Evidence  to  Prove. 

See  supra^  under  Evidence. 
Negligence,  The  Psychology  of.     Charles  Morse,    Contending  that  mental  attitude 

should  not  be  regarded  in  determining  the  existence  of  negligence,  and  that  the 

proper  standard  is  objective.    41  Can.  L.  J.  233. 
Negro  before  the  Supreme  Court,  The.    B,  Frank  Dake,    An  examination  of  all  the 

cases  before  the  Supreme  Court  in  which  the  political  or  civil  status  of  the  negro 

has  been  involved.    66  Alb.  L.  J.  238. 
Nervous  Shock,  Neurasthenia,  the  Result  of,  as  a  Ground  for  Damages,    flora  V, 

Woodtvard   Titbits,    A  medico-legal  treatment  of  the  subject,  favoring  recovery. 

59  Cent.  L.  J.83. 
Nervous  Shock,  Tort  Liability  for  Mental  Disturbance  and.    Francis  M.  Burdick.    5 

Columbia  L.  Rev.  179. 
Neutral  Commerce,  Russian  Raids  on.    Edwin  Maxey.    A  discussion  of  the  Ques- 
tion whether  foodstuffs  are  contraband  of  war.    21  L.  Quar.  Rev.  35;  3  Mich.  L. 

Rev.  I. 
Neutrality  of  Great  Britain,  The :   The  Foreign  Enlistment  Act,  1870.    N,  W.  Sibley, 

29  L.  Mag.  and  Rev.  454. 
New  Trials,  Abuse  of.    Everett  P,  Wheeler.    3  Mich.  L.  Rev.  257. 
New  York,  Interference  with  Contracts  and  Business  in.    See  jm/ta,  under  Interference. 
Nonsuit.     Walter  H,  TVueman.    Discussing  the  general  law  and  practice  on   the 

subject.    24  Can.  L.  T.  165. 
Northern  Securities  Decision,  The.    A  Review.    Henry  Wolf  Bikli.    52  Am.  L.  Reg. 

Northern  Securities  Decision,  The.  George  F,  Canfield,  An  elaborate  adverse  com- 
ment.   A  Columbia  L.  Rev.  315. 

Notice,  Condition,  and  Declaration.  —  The  Dominion  Railway  Act,  Sec.  246.  A.  Rives 
Hall,  Arguing  for  an  interpretation  that  will  prevent  railroads  from  contracting 
so  as  to  relieve  themselves  from  liability  for  negligence.    3  Can.  L.  Rev.  495. 

Notice  of  Acceptance  in  Contracts  of  Guaranty.    See  supra^  under  Guaranty. 

Ontario,  Married  Women's  Property  Law  in.     See  supra,  under  Married  Women. 

Ontario,  The  Statutes  of.     1904.    N.  W,  Hoyles.     24  Can.  L.  T.  251. 

Open  Market,  The  Perpetuation  of  the.  Bruce  Wyman.  Reviewing  the  decisions 
and  supporting  the  majority  view  that  it  is  unfair  competition  for  a  combination 
to  insist  that  there  shall  be  no  dealings  with  its  rivals.     17  Green  Bag  210. 

Open  Shop,  Maintenance  of  the.  Bruce  JVynian,  A  review  of  the  decisions,  concluding 
that  the  liability  of  labor  unions  for  procuring  the  discharge  of  non-union  laborers 
is  an  application  of  the  law  of  conspiracy.     17  Green  Bag  21. 

Panama  Question,  Legal  Aspects  of  the.     Roland  Crangle,    12  Am.  Law.  214,  251. 

Panama  Situation  in  the  Light  of  International  Law,  The.  See  supra,  under  Inter- 
national Law. 

Parol  Evidence  Rule,  A  Brief  History  of  the.  John  H,  Wigmore.  4  Columbia  L. 
Rev.  338.    See  p.  7a. 
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Parol  Evidence,  when  and  in  what  cases,  will  be  admitted  to  show  the  real  considera- 
tion of  a  warranty  deed.     Walter  J,  Lot%,    59  Cent.  L.  T.  423. 
Parricide  and   Justice,   The.     An   Historical  Sketch.    Charles  Green   Cumston,    16 

Green  Bag  578. 
Partnerships  and  Partners,  Bankrupt,  Distribution  of  Assets  of.    See  supra,  under 

Bankrupt. 
Patented   Inventions,   Compulsory  Licenses  to  Work.   James  Roberts.     Discussing 

recent  English  legislation.     67  J.  Soc.  Comp.  Leg.  N.  s.  82. 
Patent  Law  of  Mexico,  The  New.    Edwin  Maxey,    39  Am.  L.  Rev.  32. 
Patent  Opinions,  Curbstone.     Dwight  B,  Cheever.    A  popular  question  and  answer 

discussion  of  elementary  propositions  in  patent  law.    3  Mich.  L.  Rev.  458. 
Pental  Island,  The  Case  of.     IV.  Harrison  Moore,    Discussing  the  boundary  dispute 

between  Victoria  and  New  South  Wales.    20  L.  Quar.  Rev.  236. 
Performance,  Remission  of.    Dinshah  Fardonji  Mulla.    Discussing  the  subject  under 

the  Indian  Contract  Act,  1872.    6  Bombay  L.  R.  227. 
Perpetuities,  Cy-Pris  Doctrine  with  Reference  to  the  Rule  against.     See  supra,  under 

Cy-Pr^s  Doctrine. 
Perpetuities,  The   Rule  Against.    Anon.    A  brief  review  of  the  authorities.    27  L. 

Stud.  J.  28. 
Personal  Injury  Cases,  Avoidance  of  Releases  in.     Cyrus/,  Wood.    59  Cent  L.  J.  404. 
Personal  Liberty,  The  Right  of  the  Subject  to,  in  English  Law.    S,  P,J.  Merlin, 

Tracing  the  growth  of  the  right.    29  L.  Mag.  &  Rev.  266. 
Philippines,  The   Le^   Status  of  the,   as   Fixed   by  the   Recent  Decision  of  the 

Supreme  Court  m  the  Jury  Trial  Cases.    Lehbeus  R.  WUfley,    Suggesting  that 

constitutional  provisions   relating  to  fundamental  rights  should  extend  to  the 

Philippines,  while  those  relating  to  such  matters  as  methods  of  procedure  and 

forms  ofjudicial  trial  should  not.     14  Yale  L.  J.  266. 
Philippines,  Trial  by  Jury  and  "  Double  Jeopardy"  m  the.     See  supra,  under  Jeopardy. 
Physician  as  an  Expert,  The.     See  supra,  under  Expert. 
Pouce  Power,  Is  there  a  Federal  ?    Paul  Fuller.    Showing  the  origin  and  the  extent  of 

federal  police  power  and  the  measure  in  which  its  exercise  has  superseded  the 

police  power  of  the  states.     4  Columbia  L.  Rev.  563. 
Police  Power,  Relation  of  Free  Speech  and   Free   Press  to.     See  supra,  under  Free 

Speech. 
"Police  Power."  The  Term.    /.  M.  Blayney.Jr.     59  Cent.  L.  J.  486. 
Polygamy,  Is,  Permitted  by  the  Laws  of  Illinois  ?     See  supra,  under  Illinois. 
Possession.     Mancus.     Discussing  the  elements  of  lawful  possession  as  determined  by 

the  Revenue  Collector  in  India.    7  Bombay  L.  Rep.  33,  57. 
Possession.     Albert  S.  Thaver,     18  Harv.  L.  Rev.  196. 

Possession,  Acquisition  de  la,  par  Repr^sentant,  en  Droit  Romain.    Georges  Cornil.    Dis- 
cussing disputed  theories  in  the  Roman  law  of  acquisition  of  possession  through 

another.    7  Rev.  de  Droit  Internat.  80. 
Possession  et  la  Detention,  La  Distinction  entre  la.     Ceofges  Cornil.     A  comparative 

study  of  the  distinction  in  modern  civil  law  between  natural  and  civil  possession. 

6  Rev.  de  Droit  Internat.  646. 
Preferences,  Fraudulent.     A.  Rives  Hall.    An  exposition  of  Quebec  law  on  the  sub- 
ject.   3  Can.  L.  Rev.  290. 
President,  Constitutional  Powers  of  the.     Charles  A.  Gardiner.     28  N.  J.  L.  J.  41. 
Presidential  Succession  Act  of  1866,  The.     Charles  S.  Hamlin.     18  Harv.  L  Rkv.  182. 
Presumption  of  Innocence  in  Criminal  Cases  to  be  Weighed  as  Evidence  in  the  Case, 

Is  ?    See  supra,  under  Evidence. 
Presumptions  and  Burden  of  Proof  in  Actions  against  Carriers  for  Injury  to  Passengers 

and  Damage  to  Freight.     See  supra,  under  Burden  of  Proof. 
Presumptions  of  Death  and  of  Survivorship  and  Proof  thereof.    S,  S.  Merrill.    59 

Cent.  L  J.  464. 
Principal's  Liability  for  Acts  of  his  Agent,  A.     See  supra,  under  Agent. 
Privacy,  The  Right  of,  and  its  Relation  to  the  Law  of  Libel.     See  supra^  under  Libel. 
Prize,  The  Right  of  a  Belligerent  to  Destroy  a  Captured.     See  supra,  under  Belligerent. 
Probate  Proceedings  in  Massachusetts,  The  Rights  of  a  Mesne  Attaching  Creditor  in. 

See  supra,  under  Attaching  Creditor. 
Process,  Inter-State  Service  of.     T.  R,  Bavin.     Upholding  the  Australian  federal 

statute.    2  Commonwealth  L.  Rev.  61. 
Process,  Inter-State  Service  of.     Paris  Nesbit.     Discussing  provisions  of  the  federal 

Constitution  of  Australia,     i  Commonwealth  L  Rev.  203. 
Property,  Real,  Law  in  New  Zealand.     T.  F.  Martin.    Giving  details  of  statutory 

provisions  to  simplify  the  cumbersome  common  law  of  England  as  to  conveyanc- 

mg.    2  Commonwealth  L.  Rev.  49. 
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Protection,  State,  of  Subjects  Abroad.    F,  B.  Brook.    Discussing  the  extent  to  which 

it  should  be  afforded  and  the  means  by  which  it  may  be  enforced.    30  L.  Mag. 

&  Rev.  157. 
**  Pub,"  Evolution  of  the.    A  Sketch  of  the  Earlier  History  of  the  Licensing  Laws. 

See  supra^  under  Licensing  Laws. 
Public  Law  and  Private  Law.    A.  A,  Mitchell,     17  Jurid.  Rev.  30. 
Public  Officers,  Removal  of,  from  Office  for  Cause.    Alonzo  H.  Tuttle.    3  Mich.  L. 

Rev.  290,  341. 
Public  Utilities,  The  Control  of.     William  If.  Baily.    Discussing  the  regulation  of 

rates  by  a  city  council  under  authority  delegated  by  the   Legislature.     12  Am. 

Law.  444. 
Public  Waterways,  National  Control  of  the  Pollution  of.    See  suprOy  under  National 

Control. 
Quasi-Public  Corporations,  Public  Regulation  of.    Henry  H.  Ingersoll.    Showing  that 

reasonable  control  of  such  corporations  is  legal  and  proper,  and  contrasting  the 

Dartmouth  College  case  with  Munn  v.  Illinois.     14  Yale  L.  J.  255. 
Real  Property  as  Modified  in  this  Country,  The  Old  Law  of.     George  H.  Smith.    "  A 

commentary  on  Blackstone's  exposition  of  the  doctrine  of  real  property,  with 

a  view  of  showing  its  relation  to  the  existing  law"  in  this  country.    39  Am. 

L.  Rev.  I. 
Reasonable  Time,  Basis  of.    Frank  E.  Hodgins.    Holding  that  reasonable  time  must 

be  treated  principally  from  the  point  of  view  of  the  obligee.    41  Can.  L.  J.  305. 
Receiver  Appointed  by  a  Federal  Court,  Has  a  State  Court  Jurisdiction  to  Issue 

an  Injunction  against  a  ?    See  supra^  under  Injunction. 
Receivers,  Federal,  Act  of  Congress  Permitting  Suits  against.    Injunctions  from  State 

Courts.     W.  A.  Coutts.    Maintaining  that  injunctions  from  State  courts  should  be 

allowed  on  the  ground  that  otherwise  the  Act  would  be  negative  and  receivers 

would  be  given  autocratic  power.    39  Am.  L.  Rev.  59. 
Receiverships,  Ancillary,  in  Bankruptcy.    See  supra^  under  Ancillary  Receiverships. 
Receivers,  The  Rule  Forbidding  Suits  against,  without  Leave,  as  Applied  to  Receiv- 
ers Mana|;ing  Railroad  and  Like  Corporations.    W.  A.  Coutts.     A  protest  against 

the  injustice  worked  by  the  rule  and  its  tendency  to  despotism.    38  Am.  L.  Rev. 

516. 
Reconstruction  of  Companies.    See  supra^  under  Companies. 
Reextradition,  De  la.    P.  LeBoucq,    Stating  the  law  on  treaties  governing  cases  where 

a  fugitive,  extradited  by  one  country,  is  sought  by  another.    32  J.  du  Droit  Inter- 
nal Priv^  21. 
Releases,  Avoidance  of,  in  Personal  Injury  Cases.    See  jv/ra,  under  Personal  Injury. 
Remission  of  Performance.    See  supra,  under  Performance. 

Remoteness  of  Contingent  Remainders.    See  supra,  under  Contingent  Remainders. 
Removal  of  Causes,  Right  of,  on  Behalf  of  Non-Resident  Master  Defendant.    See 

supra,  under  Master  Defendant. 
Repair  of  Footpaths  and  Stiles,  The.    See  supra,  under  Footpaths  and  Stiles. 
Res  Adjudicata,   Illogical  Trend  in.    Sam^l   C.    Williams.    A  protest  against  the 

English  view  that  two  separate  actions  may  be  maintained  for  injury  to  person  and 

property  from  the  same  wrongful  act.     w  Cent.  L.  J.  244. 
Rescbsion  oy  Parol  Agreement.    Samuel  Williston.    4  Columbia  L.  Rev.  455.     See 

p.  236. 
Rescuers,  Compensation  to:  A  Question  of  Contributory  Negligence.     Sec  supra, 

under  Compensation. 
Res  Judicata  between  Co-Defendants.    See  supra,  under  Co-Defendants. 
Restraint  of  Trade  Doctrine,  Problems  of.     Anon.     49  Sol.  J.  28,  49. 
Revocation,  The   Partial,  of  a  Will  by  Obliteration.    Anon.    9  L.  Notes  (N.  Y.)  5. 

See  p.  627. 
Rex  V.  Bamford,  Note  on.    Everard  Digfy.    Discussinc;  law  in  force  in  land  ceded  to 

the  Commonwealth  of  Australia  by  New  South  Wales  before  laws  were  passed  by 

the  Commonwealth,     i  Commonwealth  L.  Rev.  106. 
Rhode   Island,   The   Development  of  the   Judicial  System  in.      Amasa  M.  Eaton. 

14  Yale  L.  J.  148. 
Riparian  Rights,  Tide-Flowed  Lands  and,  in  the  United  States.    William  R.  TUlinghast, 

18  Harv.  L.  Rev.  J41. 
Roman  Law,  Comparative.   James  Williams.    30  I*  Mag.  &  Rev.  70,  149. 
Roman  Law,  The  Old,  and  a  Modern  American  Code.    Joseph  H.  Drake.    A  compari- 
son of  the  recent  Porto  Rican  Code  with  the  Spanish  Civil  Code  formerly  in 

force.    3  Mich.  L.  Rev.  108,  185. 
Roman  Legal  History,  Problems  of.    Munroe  Smith.    Comparing  the  development  of 

the  common  law  with  that  of  the  Roman  law.    4  Columbia  L.  Rev.  523. 
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Russo-Japanese  War,  Some  Questions  of  International  Law  Arising  from  the.    See 

supra,  under  International  Law. 
Russo-Japonaise,  La  Guerre,  et  le  Droit  International.     See  supra,  under  Droit 

IntemationaL 
Safety  Deposit  Companies,  The  Liability  of.    Amm.    Calling  attention  to  the  duty  of 

safety  deposit  companies  to  resist  illegal  process  in  behalf  of  their  bailors. 

29  hiatL  Corp.  Rep.  202. 
Sale  ai  Part  of  a  Mass,  The.    O.  S.  Bryant,    Discussing  the  possibility  of  title  passing 

before  separation,  and  concluding  that  the  buyer  can  become  a  tenant  in  common 

if  the  parties  so  intend.    60  Cent.  L.  J.  4. 
Sales  C.  O.  D.,  The  Locus  of.    Charles  Noble  Gregory,    4  Columbia  L.  Rev.  541. 

See  p.  320. 
Sales,  Conditional.    See  supra,  under  Conditional  Sales. 
Sales,  Doctrine  of  Lis  Pendens  as  applied  in  India,  and  its  Application  to.    See  supra, 

under  Lis  Pendens. 
Sale,  Warranty  in  the  English  Law  oL     II.    Richard  Brown,    26  Jurid.  Rev.  406. 
Sales  under  Deeds  of  Trust.    E.  R,  F,  Wells,    Discussing  the  rights  of  bona  fide  pur- 
chasers at  unauthorised  sales.     10  Va.  L.  Reg.  491. 
Scientific  School  of  Lesal  Thought.    See  supra,  under  Legal  Thought 
Scottish  Church  Case,The.    James  Ferguson.    Discussing  the  recent  case  before  the 

House  of  Lords.    16  Jurid.  Rev.  347. 
Scots  Law,  The  Sources  of.     WiU.  C,  Smith.     16  Jurid.  Rev.  375. 
Seizures,  The  Recent    Russian,   and    the    Sinking   of  the  "Knight  Commander." 
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HARVARD 

LAW  REVIEW. 

VOL.  XVlll.  NOVEMBER,  1904.  No.  1 

EQUITABLE   CONVERSION, 

THE  word  "  conversion  "  {conversion  is  derived  immediately  from 
the  Latin  verb  convertere^  which  is  in  t^rn  compounded  of 
the  prefix  cott"  and  vertere.  Vertere  means  literally  to  turn  or  turn 
round,  and,  like  our  verb  "  turn,"  it  is  both  transitive  and  intran- 
sitive. As  a  transitive  verb,  however,  it  often  means  also  to  change 
the  nature  or  form  of  a  thing,  and  it  is  used  in  this  sense  in  a  great 
variety  of  connections ;  and,  when  so  used,  it  is  synonymous  with 
muiare.  So,  too,  our  transitive  verbs  "  turn  "  and  "  change  "  are 
often  used  synonymously. 

The  compound  verb  convertere,  especially  when  used  transitively, 
has  practically  the  same  meaning  as  the  simple  verb,  the  prefix 
having  little,  if  any,  other  effect  than  that  of  adding  emphasis  to 
the  simple  verb. 

The  simple  verb  vertere^  as  well  as  most  of  its  derivatives,^  has 
been  wholly  rejected  by  us,  but  its  numerous  compounds,  in  their 
transitive  signification,  and  their  derivatives  have  not  only  been 
generally  adopted,  but  are  in  constant  use,  and  full  of  life  and  vigor ; 
and  this  is  true  of  convertere  and  conversio.  The  latter  is  a  verbal 
noun  or  noun  of  action,  i.  e.y  it  is  the  name  given  to  the  act  or 
action  expressed  by  the  verb  convertere.  Thus,  when  the  verb 
means  to  turn  or  turn  round,  the  noun  means  the  act  or  action  of 
turning  or  turning  round.     For  example,  in  logic,  a  proposition  is 

>  Verse»  versatile,  versatility,  and  version  are  exceptions. 
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said  to  be  converted  when  it:»  terms  are  transposed,  so  that  its  sub- 
ject becomes  its  predicate,  and  its  predicate  becomes  its  subject; 
and  the  act  of  thus  transposing  the  terms  of  a  given  proposition  is 
called  the  conversion  of  that  proposition.  Hence  also  the  con- 
verse of  a  given  proposition  is  the  same  proposition  converted,  i,  e.^ 
the  same  proposition  with  its  terms  transposed.  So,  too,  when- 
ever the  verb  means  to  change  the  form  or  nature  of  a  thing,  the 
act  of  making  the  change  is  called  a  conversion.  Such  a  conver- 
sion may  be  made  in  two  ways,  one  of  which  may  be  termed  direct, 
the  other  indirect.  It  may  be  made  directly,  either  by  the  opera- 
tion of  natural  laws,  as  when  water  is  converted  into  ice  by  freezing 
weather,  or  by  artificial  means,  as  when  cotton,  flax,  or  wool  is 
converted  into  cloth  by  the  processes  of  spinning  and  weaving,  and 
when  iron  is  converted  into  steel  by  any  of  the  processes  employed 
for  that  purpose.  So  also  land  may  be  converted  directly  into  a 
chattel  by  the  physical  act  of  severing  a  portion  of  the  earth  from 
the  general  mass,  as  where  ore  is  dug  from  a  mine.  A  conversion 
may  be  made  indirectly  by  exchanging  one  thing  for  another,  as 
when  land  is  converted  into  money  by  selling  the  land,  and  thus 
receiving  money  in  exchange  for  it,  or  (what  is  still  more  indirect) 
when  land  is  converted  into  railway  shares  by  selling  the  land  for 
money,  and  then  investing  the  money  in  railway  shares. 

Of  these  two  kinds  of  conversion,  it  is  chiefly  of  the  indirect  that 
the  law  takes  cognizance. 

It  is  obvious  that  every  exchange  of  one  thing  for  another  is  a 
bilateral  or  two-sided  transaction,  as  every  exchange  of  money  for 
land  (for  example)  is  also  an  exchange  of  land  for  money.  More- 
over, such  an  exchange  commonly  has  its  origin  in  a  bilateral  or 
mutual  contract,  between  the  two  parties  to  the  exchange,  to  make 
such  exchange. 

Sometimes,  however,  the  contract  is  only  unilateral,  i.  ^.,  one  of 
the  parties  only  binds  himself  to  make  the  exchange,  the  other 
having  an  option  to  make  it  or  not,  until  it  is  actually  made.^  An 
exchange  may  also  be  made  without  any  previous  contract  of  any 
kind,  i.  e„  the  parties  may  arrange  together  the  terms  on  which 
they  will  make  the  exchange,  and  then  make  it  without  either  one's 
binding  himself  to  make  it.  It  is  in  this  way  that  a  tradesman 
commonly  sells  goods  by  retail  over  the  counter.  So  when  the 
owner  of  property  creates  a  right  in  another  person  to  have  prop- 

1  See  in/ra^  p.  la 


Digitized  by 


Google 


EQUITABLE  CONVERSION.  3 

erty  sold  to  satisfy  a  lien  or  charge  thereon,  but  the  sale  can  be 
made  only  under  a  decree  of  a  court  of  equity,  it  is  necessarily 
made  without  any  previous  contract.  To  be  sure,  there  are  com- 
monly all  the  forms  of  a  sale  by  auction,  but  these  forms  do  not 
create  a  contract.  What  the  buyer  relies  upon  is  tJie  good  faith 
of  the  court,  and  the  court  relies  upon  its  power  to  compel  the 
buyer  to  perform  his  promise,  although  the  latter  is  not  legally 
binding. 

For  the  present  purpose,  however,  it  may  be  assumed  that  every 
exchange  is  preceded  by  a  bilateral  contract  to  make  the  exchange. 
In  order,  however,  that  such  a  contract  may  result  in  an  actual 
exchange,  it  is  plain  that  one  of  the  parties  to  the  contract  must, 
at  the  time  of  making  the  exchange,  be  the  owner  of  one  of  the 
things  to  be  exchanged,  and  the  other  must  be  the  owner  of  the 
other,  or,  if  either  of  them  be  not  such  owner,  he  must  be  fully 
authorized  by  the  owner  to  make  the  exchange.  The  owner  of  a 
thing  may  authorize  another  person  to  exchange  it  for  something 
else,  either  by  conferring  upon  him  a  power  to  make  the  exchange, 
or  by  vesting  in  him  the  legal  title  to  the  thing,  with  authority  to 
make  the  exchange,  and,  in  either  case,  he  may  confer  merely  an 
authority  to  make  the  exchange,  or  he  may  direct  it  to  be  made.  It 
is  in  one  of  these  two  modes  that  an  authority  or  direction  is  always 
given  by  a  will  to  sell  or  purchase  land.  A  mere  authority  to  sell 
or  purchase  land,  whether  given  by  will  or  otherwise,  has  little  to  do 
with  equitable  conversion,  while  a  direction  by  will  to  do  either  gives 
rise  to  some  of  the  most  important  questions  which  the  subject  of 
equitable  conversion  involves.  As,  therefore,  a  direction  given  by 
will  to  sell  or  purchase  land  is  always  attended  with  two  peculiari- 
ties, it  is  important  that  these  peculiarities  be  carefully  attended 
to.  In  respect  to  these  peculiarities,  moreover,  there  is  no  differ- 
ence between  a  direction  to  sell  or  buy  land  and  a  mere  authority 
to  do  so. 

The  first  of  these  peculiarities  is  that  such  a  direction  does  not 
take  effect  for  any  purpose  whatever  until  the  testator's  death ;  ^ 
the  second  is  that,  at  the  moment  of  the  testator's  death,  all  his 
property  devolves  upon  some  one  else,  either  by  the  effect  of  his 
will,  or  by  operation  of  law,  and  consequently  th:  land  which  a 
testator  has  directed  to  be  sold  will,  at  the  moment  of  his  death, 
descend  to  his  heir,  unless  he  has  devised  it  to  some  one  else ;  and 

1  Sheddon  v.  Goodrich,  i8  Ves.  481 ;  Hooper  v.  Goodwin,  18  Vcs.  156. 
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the  money  with  which  a  testator  has  directed  land  to  be  purchased 
will,  at  the  moment  of  his  death,  devolve  upon  his  executor  for  the 
benefit  of  his  next  of  kin,  unless  he  has  bequeathed  it  to  some  one 
who  is  not  his  next  of  kin,  and,  in  the  latter  case,  it  will  devolve 
upon  the  executor  for  the  benefit  of  the  legatee.  As,  therefore, 
the  sale  or  purchase  of  land  directed  by  a  testator  cannot  take 
place  until  sometime  after  his  death,  it  cannot  take  place  until  the 
land  to  be  sold,  or  the  money  with  which  land  is  to  be  purchased, 
has  completely  changed  ownership  in  the  manner  just  stated. 
When,  therefore,  a  testator  directs  a  sale  or  purchase  of  land  after 
his  death,  he  directs  a  sale  of  land  which  will  not  then  be  his,  or  a 
purchase  of  land  with  money  which  will  not  then  be  his,  and  hence 
the  question  at  once  arises  whether  the  direction  is  valid.  Before 
this  question  can  be  answered  intelligently  the  effect  of  such  sale 
or  purchase,  if  actually  made,  must  be  ascertained. 

When  land  is  exchanged  for  money  or  money  for  land,  the  first 
effect  is  that  he  who  before  owned  the  land  becomes  owner  of 
the  money  instead,  and  that  he  who  before  owned  the  money  be- 
comes owner  of  the  land  instead,  except  so  far  as  the  money  for 
which  the  land  is  exchanged,  or  the  land  for  which  the  money 
is  exchanged,  is  otherwise  effectively  disposed  of,  and  except  so 
far  as  the  money  for  which  land  is  exchanged  goes  to  satisfy  a 
charge  or  charges  on  the  land.  Whenever,  therefore,  any  question 
arises  as  to  who  is  entitled  to  the  proceeds  of  a  sale  of  land,  for 
example,  the  answer  generally  depends  upon  the  answer  to  three 
preliminary  questions,  namely,  ist,  who  owned  the  land  when  the 
sale  was  made ;  2dly,  how  much,  if  any,  of  such  proceeds  goes  to 
satisfy  a  charge  or  charges  on  the  land ;  3dly,  how  much,  if  any, 
of  such  proceeds  is  effectively  disposed  of  by  the  will. 

The  second  effect  of  an  exchange  of  land  for  money,  or  of 
money  for  land,  is  that  he  who  before  was  the  owner  of  real  estate 
becomes  the  owner  of  personal  estate  instead  ^  and  that  he  who 
before  owned  personal  estate  becomes  the  owner  of  real  estate 
instead.  If,  therefore,  he  who  owned  the  land  before  the  ex- 
change was  made,  die  the  next  day  after  the  exchange,  the  money 
which  he  has  received  in  exchange  will  go  to  his  personal  repre- 
sentative, whereas,  if  he  had  died  the  day  before  the  exchange,  the 
land  would  have  gone  to  his  heir.  So,  if  he  who  before  owned  the 
money  die  the  day  after  the  exchange  is  made,  the   land  which 

1  See  Walter  v,  Maunde,  19  Ves.  424. 
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he  has  received  in  exchange  will  descend  to  his  heir,  whereas  if 
he  had  died  the  day  before  the  exchange  was  made,  the  money 
would  have  devolved  upon  his  personal  representative.  It  should 
be  added,  however,  that  this  second  effect  of  an  exchange,  though 
it  is  always  and  necessarily  produced  at  law,  is  not  always  produced 
in  equity,  for,  if  a  court  of  equity  be  of  opinion  that  either  party 
to  the  exchange  ought  not  to  have  made  the  exchange,  or  that 
justice  requires  that  the  exchange  should  not  produce  this  second 
effect  as  to  the  money  or  the  land  given  in  exchange,  such  court 
may,  and  sometimes  will,  reconvert  such  money  into  land,  or  such 
land  into  money,  in  the  manner  to  be  hereafter  stated,  i,  ^.,  treat 
the  money,  for  the  purposes  of  devolution,  as  if  it  were  land,  or 
the  land  as  if  it  were  money. 

The  effects  produced  by  an  actual  exchange  of  land  for  money, 
as  stated  in  the  last  two  paragraphs,  are  illustrated  by  the  follow- 
ing cases. 

Thus,  in  Flanagan  v.  Flanagan,^  where  a  testator  devised  her 
land  to  her  father  and  brother,  subject  to  a  charge  for  payment 
of  her  debts,  and  after  the  testator's  death  the  father  died,  and 
then  some  of  the  land  was  sold  under  a  decree,  but  it  turned 
out  that  none  of  the  proceeds  of  the  sale  were  needed  for  the 
payment  of  debts,  one  half  of  such  proceeds  clearly  belonged 
to  the  father's  heir,  though  the  same  was  held  to  belong  to  his 
next  of  kin.  On  the  father's  death  his  one  half  of  the  land  de- 
scended to  his  heir,  and  it  continued  to  belong  to  him  till  the  sale 
was  made.  If,  however,  the  sale  had  been  made  during  the  father's 
life,  his  one  half  of  the  land  would  thereby  have  been  actually 
converted  into  money,  and  such  money  would,  upon  his  death, 
have  devolved  upon  his  executor  for  the  benefit  of  his  next  of 
kin.  A  question  was  sought  to  be  raised  whether,  as  the  sale  turned 
out  to  be  unnecessary,  the  money  ought  not  to  be  reconverted 
by  equity  into  land.  No  such  question,  however,  was  before  the 
court,  for,  assuming  that  it  would  have  to  be  answered  in  the 
affirmative,  the  only  effect  would  be  that  the  father's  heir  would 
take  it  as  land,  and  whether  he  would  take  it  as  money  or  land 
would  not  be  material  until  it  devolved  from  him  upon  some  one 
else. 

So    in   Ackroyd   v,  Smithson,^  where   a  testator  devised   land 
to  trustees  in  trust  to  sell  the  same,  and  divide   the   proceeds 

1  Cited  I  Bro.  C.  C.  498.  2  i  Bro.  C.  C.  503. 
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among  fifteen  legatees,  two  of  whom  died  during  the  testator's 
life,  and  after  the  testator's  death  the  land  was  sold,  the  shares  of 
the  two  deceased  legatees  in  the  proceeds  of  the  sale  clearly 
belonged  in  equity  to  the  testator's  heir,  the  land  being  his  when 
it  was  sold,  and  the  shares  of  the  two  deceased  legatees  being 
undisposed  of;  and  the  court  so  held,  though  not  till  after  the 
celebrated  argument  of  Mr.  Scott  (afterwards  Lord  Eldon)  had 
induced  Lord  Thurlow  to  change  his  mind,  he  having  announced, 
before  Mr.  Scott  began  his  argument,  that  his  opinion  was  in 
favor  of  the  testator's  next  of  kin,  who  claimed  the  shares  of  the 
two  deceased  legatees  against  the  heir,  and  who  filed  the  bill  to 
enforce  their  claim. 

Ackroyd  v.  Smithson  was  soon  followed  by  Robinson  v.  Taylor,^ 
where  a  testator  devised  his  land  to  his  executors  in  trust  to  sell 
the  same,  and  make  certain  payments  out  of  the  proceeds,  and  pay 
the  interest  of  the  residue  to  a  person  named  for  life.  The  land 
was  sold  accordingly,  and,  on  the  death  of  the  legatee  for  life.  Lord 
Thurlow  held  that  the  principal  of  such  residue  went  to  the  testa- 
tor's heir,  though  the  same  was  claimed  by  his  next  of  kin. 

So  in  Dixon  v,  Dawson,^  where  a  testator  devised  all  his  land  to 
trustees  to  be  sold  to  satisfy  certain  charges,  and  the  same  was 
sold  accordingly,  and  produced  a  surplus,  and  the  sale  was  held  to 
have  been  properly  made,  it  was  also  properly  held  that  such  sur- 
plus belonged  to  the  heir,  but  that,  the  sale  having  been  made  in 
his  lifetime,  the  surplus  was  money  in  his  hands,  and  so  devolved 
on  his  personal  representative. 

In  Wilson  v.  Coles,*  where  land  was  directed  by  will  to  be  sold, 
and  the  only  valid  gift  of  the  proceeds  of  the  sale  was  to  the 
testator's  wife  for  her  life,  and  the  testator  died  in  1 841,  leaving 
two  co-heirs,  one  of  whom  died  in  1843,  ^"d  the  land  was  sold  in 
•1857,  and  the  wife  died  in  1859,  it  seems  clear  that  the  heir  of  the 
deceased  co-heir  was  entitled  to  the  latter's  one  half  of  said  pro- 
ceeds, though  the  court  gave  the  same  to  her  personal  representa- 
tive. On  the  testator's  death  the  legal  title  to  the  land  passed 
to  the  devisees  in  trust,  but  the  equitable  title  descended  to  the 
two  co-heirs,  on  the  death  of  one  of  whom  her  one  half  of  the  land 
descended  to  her  heir,  in  whom  it  remained  until  the  sale,  when 
the   interests   of  all   persons   concerned   were   converted    for   all 


1  2  Bro.  C.  C.  589.  *  2  Sim.  &  S.  327. 

«  28  Bcav.  216. 
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purposes  into  money.  Until  the  death  of  the  wife,  the  interests 
of  the  two  co-heirs  and  of  the  heir  of  the  deceased  co-heir  were  of 
course  reversionary. 

If  a  mortgaged  estate  be  sold  by  the  mortgagee,  under  a  power 
of  sale  contained  in  the  mortgage  deed,  any  surplus  which  is  pro- 
duced by  the  sale  will  belong  to  the  mortgagor.  Why?  Because 
he  was  in  equity  the  owner  of  the  estate  when  the  sale  was  made, 
the  mortgage  being  a  mere  charge.  If,  however,  the  mortgagor 
die  before  the  sale,  still  being  the  owner  of  the  estate,  and  then 
the  sale  be  made,  the  surplus  will  belong  to  the  heir  or  devisee,^ 
though,  if  he  had  died  after  the  sale,  it  would  belong  to  his 
executor.^ 

The  real  estate  of  a  bankrupt,  though  its  legal  title  passes  to 
his  assignees,  still  belongs  in  equity  to  the  bankrupt,  subject  only 
to  the  lien  of  his  creditors,  so  long  as  it  remains  unsold.  If,  there- 
fore, it  be  sold  by  the  assignees  during  the  bankrupt's  life,  any 
surplus  will  belong  to  the  latter,  and,  on  his  death,  will  go  to  his 
personal  representative,  but,  if  it  be  sold  after  the  bankrupt's  death, 
any  surplus  will  belong  to  his  heir.^ 

If  a  settled  estate  be  subject  to  a  mortgage  which  antedates 
the  settlement,  and  the  estate  be  sold  to  satisfy  the  mortgage,  and 
produce  a  surplus,  such  surplus  will  belong  to  the  persons  to  whom 
the  equity  of  redemption  belonged  when  the  sale  was  made,  i,  ^., 
it  will  follow  the  limitations  of  the  settlement.* 

If  settled  land  be  taken  by  the  state  for  public  uses  the  effect 
will  be  the  same  as  if  the  land  had  been  sold  to  satisfy  a  prior 
charge,  as  the  title  acquired  by  the  state  will  override  all  the  limi- 
tations in  the  settlement,  and  therefore  the  money  which  the  state 
pays  for  the  land  will  be  subject  to  all  those  limitations,  just  as 
the  land  was  before  the  state  took  it.^ 

If  a  settled  estate  be  sold  under  a  power,  whether  the  power 
be  created  by  the  settlement,  or  afterwards  by  private  act,  the  sale 
being  made  with  a  view  to  reinvesting  the  proceeds  in  other  land, 
such  proceeds  will,  immediately  upon  the  sale's  being  made,  follow 
all  the  limitations   of  the   settlement,  and  that  too   whether  the 

1  Wright  V.  Rose,  2  Sim.  &  S.  323 ;  Bourne  v.  Bourne,  2  Hare  35 ;  Gardner's  Trusts, 
In  r/,  I  Equity  Reports,  57. 

^  Mary  Smith's  Mortgage  Account,  In  re,  9  W.  R.  799. 

'  Banks  v.  Scott,  5  Madd.  493. 

*  See  Jones  v,  Davies,  8  Ch.  D.  205. 

»  Homer's  Estate,  In  re,  5  De  G.  &  Sm.  483. 
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instrument  creating  the  power  directs  the  proceeds  of  a  sale  to 
be  reinvested  in  land  or  not^ 

In  each  of  the  three  preceding  cases,  if  the  settlement  does  not 
exhaust  the  entire  fee-simple  in  the  land,  the  ultimate  reversionary 
interest  in  the  money  which  has  been  substituted  for  the  land  will 
vest  in  the  person  or  persons  in  whom  the  ultimate  reversion  of 
the  fee-simple  in  the  land  was  vested  when  the  latter  was  converted 
into  money. 

In  Jermy  v.  Preston  ^  by  a  marriage  settlement,  dated  Oct.  4 
and  5,  1751,  land  was  limited  to  the  intended  husband  for  life,  re- 
mainder to  trustees  for  five  hundred  years,  remainder,  in  the  events 
which  happened,  to  the  husband  in  fee.  The  trust  of  the  term  was 
to  raise  ;^5000  for  the  intended  wife  on  the  death  of  the  husband. 
The  husband  died  in  January,  1752,  having  devised  the  land  to  the 
wife  for  life,  remainders  over.  Afterwards  the  trustees  of  the  term 
sold  a  part  of  the  land  for  the  said  term  for  the  purpose  of  raising 
the  ;^5000,  and  the  sale  produced  a  surplus,  which  was  paid  into 
court,  and  had  there  remained  ever  since.  The  wife  received  the 
income  of  this  surplus  until  her  death,  November  18,  1791,  since 
which  time,  a  period  of  more  than  fifty  years,  the  income  had 
accumulated,  and  the  question  was  to  whom  did  the  principal  and 
accumulated  income  now  belong,  on  the  supposition,  ist,  that  it 
was  money  in  equity  as  well  as  in  fact,  2dly,  that  it  was  land  in 
equity?  On  each  supposition  the  total  product  of  the  sale,  from 
the  moment  of  its  receipt  by  the  trustees,  followed  the  limitations 
in  the  husband's  will,  subject  to  the  payment  of  the  ;f  5000.  The 
five  hundred  year  term  was,  in  the  events  which  happened,  and 
subject  to  the  payment  of  the  £^000,  held  in  trust  for  the  husband, 
he  being  the  owner  of  the  reversion  expectant  on  the  termination 
of  that  term.  The  only  effect  of  the  term  in  equity  was,  therefore, 
to  create  a  charge  on  the  land  of  ;f  5000,  and  though  in  strictness 
of  law  this  charge  extended  only  to  the  term,  yet  for  all  practical 
purposes  it  extended  to  the  entire  fee-simple.  Indeed,  a  charge 
so  created  differs  practically  from  an  ordinary  charge  on  land, 
created  by  the  will  of  its  owner,  only  in  this,  namely,  that  the 
former  will  bind  the  land  even  in  the  hands  of  a  purchaser  for 
value  without  notice,  while  the  latter  will  bind  it  only  so  long  as  it 
remains  in  the  hands  of  the  person  who  created  the  charge,  or  of 
the  person  or  persons  claiming  under  him,  who  received  the  land 
without  paying  value  for  it  or  with  notice  of  the  charge.     By  the 

1  Duke  of  Cleveland's  Settled  Estates,  In  re,  [1893]  3  Ch.  244.  «  13  Sim.  356. 
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husband's  will,  therefore,  not  only  the  legal  reversion,  expectant 
on  the  termination  of  the  term,  but  also  the  equitable  ownership 
of  the  term  itself  passed  to  his  devisees,  subject  to  the  charge. 
Consequently,  when  the  sale  was  made,  the  money  produced  by 
it  belonged  to  the  same  devisees,  subject  to  the  same  charge,  and, 
when  the  latter  was  paid  off,  the  surplus  which  remained  still 
belonged  to  the  husband's  devisees.  Accordingly,  as  the  wife  had, 
by  her  husband's  will,  a  life  interest  in  the  land  sold,  she  rightfully 
received  the  income  of  the  surplus  money  during  her  life.  On  her 
death  the  ultimate  remainder  in  fee,  created  by  her  husband's  will, 
vested  in  possession,  and  hence  the  owner  of  that  remainder  then 
became  the  absolute  owner  of  said  surplus,  whether  it  had  the 
quality  of  money  or  land.  If  it  had  the  quality  of  money,  it  hence- 
forth devolved  as  money,  while,  if  it  had  the  quality  of  land,  it 
devolved  as  land.  The  court  held  that  it  had  the  quality  of  land, 
whether  rightly  or  not,  I  shall  inquire  hereafter. 

If  land  which  is  exchanged  for  money  belong  to  two  or  more 
co-owners,  the  money  received  in  exchange  will  belong  to  them 
respectively  in  the  same  proportions  as  the  land  did  before.  If, 
however,  the  land  belong  (for  example)  to  A  for  life,  remainder 
to  B  in  fee,  the  interest  of  each  will  be  separate  and  distinct  from 
that  of  the  other,  as  if  A  owned  Black  Acre  and  B  owned  White 
Acre,  and  therefore,  though  they  join  in  making  a  sale,  A  will  be 
entitled  to  so  much  of  the  money  as  represents  his  life  estate,  and 
B  will  be  entitled  to  the  remainder.^  But  if  the  land  be  held  by  a 
trustee  for  A  and  B,  and  be  sold  by  the  trustee,  he  will  hold  the 
money  as  he  held  the  land,  namely,  for  A  for  life,  and  then  for  B 
absolutely. 

There  is  one  notable  exception  to  the  rule  that  when  land  is 
exchanged  for  money  the  money  belongs  to  the  person  who  owned 
the  land  when  the  exchange  was  made ;  for,  when  an  ordinary  bi- 
lateral contract  is  made  for  the  sale  and  purchase  of  land,  and, 
pending  the  contract,  the  vendor  dies,  and  then  the  contract  is 
performed,  the  land  will  have  to  be  conveyed  to  the  purchaser  by 
the  vendor's  heir  or  devisee  to  whom  it  will  have  devolved  on  the 
vendor's  death,  and  yet  the  money  will  have  to  be  paid  to  the 
vendor's  executor.  Why  is  this?  Primarily,  it  is  because  the  land 
of  a  deceased  person  devolves  upon  his  heir  or  devisee,  while  his 
personal  estate,  including  his  ckoses  en  action,  devolves  upon  his 
executor.     Consequently,  when  a  vendor  dies,  pending  a  contract 

1  Pedder's  Settlement,  In  re,  5  D.  M.  &  G.  89a 
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for  the  sale  of  his  land,  the  land  will  devolve  on  his  heir  or  devisee, 
and  he  alone  therefore  can  convey  it  to  the  purchaser,  while  the 
contract,  in  respect  to  the  right  which  it  confers  upon  the  vendor 
as  well  as  the  obligation  which  it  imposes  upon  him,  devolves  upon 
his  executor,  and  therefore  he  alone  is  entitled  to  receive  the 
money  from  the  purchaser.  Yet,  if  the  executor  attempt  to  en- 
force the  contract  at  law,  he  will  encounter  an  insuperable  obstacle, 
for  he  cannot  show  a  breach  of  the  contract  by  the  purchaser  with- 
out showing,  on  his  own  part,  ability,  willingness,  and  an  offer  to 
convey  the  land  on  receiving  the  money,  and  that,  of  course,  he 
cannot  show.  His  only  remedy,  therefore,  is  a  bill  in  equity  for 
specific  performance,  and  equity  permits  him  to  file  such  a  bill 
against  the  purchaser,  making  the  vendor's  heir  or  devisee  a  co- 
defendant,  and  a  decree  is  made  against  each  defendant,  namely, 
that  the  purchaser  pay  the  money  to  the  plaintiff  on  receiving  a 
conveyance  of  the  land,  and  that  the  heir  or  devisee  convey  the 
land  to  the  purchaser  on  his  paying  the  money  to  the  plaintiff; 
and,  though  the  plaintiff  does  not  accomplish  this  result  on  the 
strength  of  his  legal  right  alone,  yet  the  only  principle  of  equity 
which  he  has  to  invoke  is  the  principle  that  the  vendor's  heir  or 
devisee,  not  being  a  purchaser  for  value  of  the  land,  stands  in  the 
shoes  of  the  vendor,  and  so  must  perform  his  contract  to  convey 
the  land. 

As  the  vendor's  executor  may  file  a  bill  against  the  vendee, 
making  the  vendor's  heir  or  devisee  a  co-defendant,  and  have  a 
decree  as  stated  above,  so,  of  course,  the  vendee  may  file  a  bill 
against  the  vendor's  heir  or  devisee,  making  the  executor  a  co- 
defendant,  and  have  a  decree  that  the  heir  or  devisee  convey  the 
land  to  the  plaintiff  on  his  paying  the  money  to  the  executor. 

The  foregoing  exception  has,  however,  been  unwarrantably 
extended  to  a  class  of  cases  to  which  it  is  not  at  all  applicable, 
namely,  to  cases  in  which  an  owner  of  land  gives  to  another  per- 
son an  option  of  purchasing  the  land  at  a  certain  price  and  within 
a  certain  time,  and  dies,  pending  the  option,  and  then  the  option  is 
exercised  and  the  land  conveyed :  for  it  has  been  held  that,  while 
the  land  has  devolved  upon  the  heir  or  devisee  of  the  deceased,  and 
so  must  be  conveyed  by  him,  yet  the  money  must  be  paid  to  the 
executor.^    In  short,  it  has  been  held,  as  to  the  point  now  under 


1  Lawes  v.  Bennett,  stated  by  Lord  Eldon  in  Ripley  v,  Waterworth,  7  Vcs.  436,  and 
afterwards  reported  in  i  Cox  167 ;  Townley  v.  Bedwell,  14  Ves.  591 ;  Collingwood  v. 
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consideration,  that  there  is  no  difference  between  an  unilateral 
contract  giving  an  option  of  purchasing  land,  and  the  ordinary  bi- 
lateral contract  for  the  sale  and  purchase  of  land.  There  is,  how- 
ever, this  very  important  and  radical  difference  between  these  two 
species  of  contract,  namely,  that  in  the  latter  the  vendor  is  not 
only  under  an  obligation,  but  also  has  a  correlative  right,  his  obli- 
gation being  to  vest  in  the  purchaser  a  good  title  to  the  land  on 
receiving  the  purchase  money,  and  his  right  being  to  receive  the 
purchase  money  on  performing  his  obligation,  while  in  the  former 
the  giver  of  the  option,  though  he  is  under  an  obligation,  has  no 
right  whatever.  There  is  this  difference,  moreover,  between  the 
obligations  incurred  in  the  two  cases,  namely,  that  the  obligation 
of  a  vendor  is  generally  subject  to  no  condition,  except  that  of  a 
concurrent  performance  by  the  purchaser  of  the  obligation  resting 
on  him  (the  performance  of  which  obligation  is  a  condition  implied 
by  law),^  while  the  obligation  incurred  by  the  giver  of  an  option  is 
subject  to  the  condition  of  the  concurrent  payment  of  the  purchase 
money,  —  which  is  a  condition  pure  and  simple,  and  which  is  either 
express  or  implied  in  fact.^ 

A  notion  seems  to  have  prevailed  that,  when  an  option  of  pur- 
chasing land  has  been  given,  the  receiver  of  the  option  becomes 
bound  as  soon  as  he  decides  to  avail  himself  of  the  option,  and 
notifies  the  giver  of  the  option  that  he  has  so  decided.  This, 
however,  is  assuming  that  an  option,  instead  of  being  an  unilateral 
contract,  is  an  offer  to  make  a  bilateral  contract,  and  that  the  giv- 
ing of  notice  as  above  is  an  acceptance  of  the  offer,  and  so  com- 
pletes the  contemplated  bilateral  contract.  An  option,  however, 
being  an  unilateral  contract,  can  never  become  a  bilateral  contract, 


Row,  26  L.  J.,  Chan.  649;  Weeding  v.  Weeding,  i  J.  &  H.  424 ;  Isaacs,  In  re,  [1894] 
3  Ch.  506. 

In  Drant  v.  Vause,  i  Y.  &  Coll.  C.  C.  580,  Emuss  v.  Smith,  2  De  G.  &  Sm.  122, 
Walker,  Ex  parte,  i  Dr.  508,  and  Edwards  v.  West,  7  Ch.  D.  858,  the  court  declined  to 
follow  Lawes  v.  Bennett,  holding  it  not  to  be  applicable,  though  it  seems  very  doubtful 
whether  the  decision  in  either  of  them  was  consistent  with  Lawes  v.  Bennett.  In  In 
re  Adams  and  the  Kensington  Vestry,  27  Ch.  D.  394,  the  court  also  declined  to  follow 
Lawes  v,  Bennett,  though  without  disapproving  of  it,  and  in  truth  Lawes  v,  Bennett 
was  not  there  an  authority  for  either  party,  the  question  before  the  court  being  a  wholly 
different  one,  namely,  whether  the  right  created  by  a  contract  giving  an  option  devolves 
in  equity,  on  the  death  of  its  owner,  upon  his  heir  or  personal  representative,  —  a 
question  which  will  be  considered  hereafter. 

1  See  my  Summary  of  Contracts,  s.  32.  I  shall  not  apologize  to  the  reader  for  re- 
ferring him  to  this  little  book  while  discussing  the  subject  of  "  Options.'' 

*  See  idem. 
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and  therefore  differs  entirely  from  an  offer, ^  and  here  it  is  assumed 
that  it  is  an  "  option,"  and  not  an  '*  offer,"  that  we  are  dealing 
with.  An  option,  then,  being  a  conditional  unilateral  contract,  a 
notice  by  the  receiver  of  the  option  that  he  avails  himself  of  it 
is,  if  it  have  any  legal  significance,  the  performance  of  a  condition 
pure  and  simple.  Moreover,  while  the  giver  of  an  option  may 
with  propriety  require  such  a  notice  to  be  given,  he  will  not  be 
entitled  to  have  it  given  unless  he  expressly  require  it  by  the  terms 
of  his  contract^  u  e,^  the  giving  of  such  a  notice  can  be  only  an 
express  condition ;  *^  nor  can  it  be  the  only  condition  of  such  a 
contract,  for,  if  it  were,  its  performance  would  enable  the  receiver 
of  the  option,  while  himself  remaining  perfectly  free,  to  compel  the 
giver  of  the  option  to  convey  the  land,  not  only  without  receiving 
the  purchase  money,  but  without  having  any  remedy  for  recover- 
ing it.  The  concurrent  payment  of  the  money  must,  therefore,  be 
a  further  condition,  and  that  too  by  a  necessary  implication  of 
fact,  if  it  be  not  express.' 

When,  therefore,  an  option  is  exercised  after  the  death  of  the 
person  giving  it,  how  can  his  executor  obtain  the  money  which  the 
person  exercising  the  option  must  pay  in  order  to  get  the  land  ? 

1  My  Summary  of  Contracts,  written  twenty-five  years  ago,  contains,  at  section  179, 
the  following  passage :  "  Care  must  be  taken  to  observe  a  distinction  which  is  apt  to 
be  lost  sight  of.  There  is  no  doubt  that  A  may  make  a  binding  promise  to  sell  certain 
property  to  B  on  certain  terms,  while  B  is  left  perfectly  free  to  buy  the  property  or  not ; 
and  such  a  promise  will,  in  most  respects,  confer  the  same  rights  upon  B  as  if  he  had 
made  a  counter-promise  to  buy.  But  such  a  case  differs  materially  from  that  of  a  mere 
offer  to  sell  property.  It  is  not  an  offer  contemplating  a  bilateral  contract,  but  it  is  a 
complete  unilateral  contract.  All  that  remains  to  be  done  is  for  B  to  perform  the 
condition  of  the  promise  by  paying  the  price,  and  for  A  to  perform  the  promise.  The 
contract  will  remain  unilateral  until  it  is  performed,  or  otherwise  comes  to  an  end.  Of 
course  A  and  B  together  can  at  any  moment  substitute  for  it  a  bilateral  contract,  but 
they  cannot  strictly  convert  it  into  a  bilateral  contract ;  still  less  can  this  be  done  by  an 
act  of  B  alone.  Even  if  B  should  subsequently  make  a  binding  promise  to  buy  the 
property,  the  result  would  not  be  a  bilateral  contract,  but  two  unilateral  contracts;  the 
two  promises  would  not  be  the  consideration  of  each  other,  and  each  would  have  to  be 
supported  by  some  other  sufficient  consideration."  In  Emuss  v.  Smith,  2  De  G.  & 
Sm.  722,  735,  Knight  Bruce,  V.  C,  said :  "  How  this  case  would  have  stood  if  the  con- 
tract of  1838  had  been  an  absolute  or  ordinary  contract  of  sale,  binding  one  party  to 
sell  and  the  other  to  buy,  and  not,  as  it  was,  a  contract  resting  merely  in  the  option  of 
the  person  with  whom  the  testator  entered  into  the  contract,  it  remaining  uncertain, 
during  the  whole  of  the  testator's  life,  whether  the  purchase  would  ever  take  place  or 
not,  I  need  not  say." 

*  See  ideniy  s.  32. 

*  Ibid.  See  also  Weeding  v.  Weeding,  i  J.  &  H.  424,  and  in  In  re  Adams  and  the 
Kensington  Vestry,  27  Ch.  D.  394,  in  each  of  which  the  payment  of  the  money  was 
made  an  express  condition. 
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The  deceased  had  no  rights  whatever  under  the  contract,  nor  has 
his  executor.  The  person  exercising  the  option  pays  the  money 
voluntarily,  and  his  only  inducement  to  pay  it  is  his  desire  to  obtain 
the  land.  Why  then  should  he  pay  it  to  the  executor  of  the 
deceased?  Such  a  payment  will  not  help  him  to  get  the  land. 
Moreover,  if  he  pays  it  to  the  executor,  he  cannot  pay  it  to  any 
one  else,  and  yet  he  must  pay  it  to  some  one  else  in  order  to  get 
the  land,  namely,  to  the  heir  or  devisee  of  the  deceased.  Why? 
Because  the  latter  owns  the  land,  and  can  alone  convey  it.  Will 
equity  compel  him  to  convey  it  on  receiving  the  money?  Yes. 
Why?  Because,  having  received  it  from  the  deceased  without 
paying  any  value  for  it,  equity  regards  him  as  standing  in  the 
shoes  of  the  deceased,  and  as  subject,  therefore,  to  the  same 
obligation  in  equity  to  convey  the  land  to  which  the  deceased  was 
subject  at  law.  Can  equity  compel  the  heir  or  devisee  to  convey 
the  land  without  payment  to  him  of  the  money?  No.  Why  not? 
Because  it  could  not  have  compelled  the  deceased  to  convey  it 
without  payment  of  the  money  to  him,  and  to  compel  the  heir  or 
devisee  to  do  so  would  be  to  hold  him  to  be  under  a  greater  obli- 
gation in  equity  than  the  deceased  was  under  at  law,  i.  e.y  to  be 
bound  absolutely,  while  the  deceased  was  bound  only  conditionally. 
How  is  it  then  that  the  courts  have  held  that  the  executor,  and 
not  the  heir  or  devisee,  is  the  person  who  is  entitled  to  the  money? 
The  first  answer  is  that  the  courts  have  never  so  held  until  the 
contract  has  been  carried  completely  into  execution  by  the  pay- 
ment of  the  money  to  the  heir  or  devisee,  and  the  conveyance  of 
the  land  by  him.  The  second  answer  is  that,  when  the  contract 
has  thus  been  carried  completely  into  execution,  the  courts  have 
held  that  the  executor  is  entitled  to  receive  the  money  from  the 
heir  or  devisee.  Upon  what  theory  is  this?  It  can  be  only  upon 
the  theory  that  the  money,  when  paid  in  exchange  for  the  land,  is 
a  part  of  the  personal  estate  of  the  deceased,  and  that  can  be  only 
upon  the  theory  that  the  exercise  of  the  option  relates  back  to  the 
time  when  the  contract  giving  the  option  was  made ;  and  accord- 
ingly it  is  upon  that  ground  that  the  courts  have  generally  sought 
to  vindicate  their  decisions.  Nothing,  however,  could  show  more 
conclusively  that  these  decisions  have  no  solid  ground  to  rest  upon 
than  the  fact  that  they  can  be  supported  by  no  better  argument 
than  this.  The  doctrine  of  relation  is  a  legal  fiction,  and  a  court 
can  be  justified  in  proceeding  upon  a  fiction  only  when  it  is  neces- 
sary for  the  purposes  of  justice,  or  at  least  when  the  fiction  is 
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promotive  of  justice.  In  fictione  juris  semper  aequitas  existit}  If, 
however,  the  decisions  in  question  are  to  be  taken  as  representing 
the  doctrine,  this  maxim  ought  to  be  so  modified  as  to  read,  "  In 
ficticne  juris  semper  iniquitas  existit''  \  for  the  reader  will  observe 
that,  up  to  the  time  when  the  money  is  paid  and  the  land  conveyed, 
the  executor  has  no  right  whatever  either  to  the  money  or  the 
land,  and  yet  the  moment  that  the  money  is  exchanged  for  the 
land,  and  the  land  for  the  money,  the  executor,  though  not  a  party 
to  the  exchange,  nor  in  any  way  concerned  with  it,  is,  according 
to  these  decisions,  entitled  to  the  money,  not  merely  in  equity,  but 
at  law  as  well,  for,  as  to  such  a  right,  there  is  no  difference  between 
law  and  equity /'* 

It  may  be  added  that  the  doctrine  of  relation  involved  in  these 
decisions  proves  too  much,  for  it  proves  that,  if  a  rent  be  granted 
in  fee-simple  out  of  certain  land  subject  to  a  perpetual  right  in  the 
owner  of  the  land  for  the  time  being  to  purchase  the  rent  on  cer- 
tain terms,  and,  at  the  end  of  five  hundred  years,  such  purchase  be 
made,  the  money  will  belong  to  the  personal  representative  of  him 
who  granted  the  rent* 

It  is  commonly  assumed  that  the  effects  produced  by  an  ex- 
change of  money  for  land  are  the  same,  mutatis  mutandis^  as  those 
produced  by  an  exchange  of  land  for  money,  and  that  the  effects 
would  be  absolutely  the  same,  but  for  the  fact  that,  when  a  person 
dies  intestate,  his  money  and  land  devolve  upon  different  persons. 
In  truth,  however,  there  are  other  differences  between  money  and 
land,  in  respect  to  their  devolution,  which  are  of  much  greater  legal 
importance  than  the  fact  that  they  devolve  upon  different  persons. 
It  is  often  assumed,  also,  that  the  heir  and  next  of  kin  of  a 
person  who  dies  intestate  are  true  analogues  of  each  other,  while, 
in  truth,  there  is  no  person  who  occupies  in  respect  to  personal 
estate  the  position  occupied  by  the  heir  in  respect  to  land.  When 
a  person  dies  intestate  as  to  his  land,  the  same  descends  instantly 
and  by  operation  of  law  to  his  heir,  who  becomes  the  owner  of  it 
absolutely  and  for  his  own  benefit,  while  the  personal  property  of 
one  who  dies,  whether  testate  or  intestate,  instantly  and  by  opera- 

*  See  my  Summary  of  Contracts,  s.  7. 

2  When  the  option  is  given  by  will,  the  courts  do  not  hold  that  the  exercise  of  the 
option  can  relate  back  to  a  time  prior  to  the  testator's  death.  In  re  Goodall,  65  L.  J., 
Chan.  63. 

•  See  Graves's  Minors,  15  Irish  Chan.  357,  where  a  rent  was  granted  in  1709  and 
redeemed  in  1862. 
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tion  of  law,  devolves  upon  his  executor  or  administrator,  who  be- 
comes the  absolute  owner  of  it  both  at  law  and  in  equity,  though 
only  in  his  official  capacity,  and  not  for  his  own  benefit.  For 
whose  benefit,  then,  does  he  hold  it?  First,  for  the  benefit  of  the 
creditors  of  the  deceased,  L  ^.,  subject  to  their  right  to  have  their 
debts  paid  out  of  it ;  secondly,  for  the  benefit  of  the  legatees  of 
the  deceased,  so  far  as  he  dies  testate;  thirdly,  for  the  benefit  of 
the  next  of  kin  of  the  deceased,  u  ^.,  the  persons  pointed  out  by  the 
Statute  of  Distributions,^  so  far  as  he  dies  intestate.  What  are 
the  benefits  to  which  legatees  and  next  of  kin  are  entitled?  First, 
specific  legatees  are  entitled  to  receive  the  specific  articles  given  to 
them,  unless  their  sale  shall  be  necessary  for  the  payment  of  debts ; 
secondly,  pecuniary  legatees  are  entitled  to  receive  the  amount  of 
their  respective  legacies  in  money,  if  the  assets  are  sufficient  to 
pay  them  after  creditors  and  specific  legatees  are  satisfied ;  thirdly, 
the  residuary  legatees  or  next  of  kin,  as  the  case  may  be,  are  en- 
titled to  be  paid  in  money  any  residue  which  remains,  and  for  that 
purpose  to  have  all  the  assets  turned  into  money.  It  will  be  seen, 
therefore,  that  no  legatee  or  next  of  kin  can  ever  become  owner 
of  any  part  of  the  personal  estate  of  the  deceased,  except  through 
his  executor  or  administrator,  and  that  a  specific  legatee  alone  is 
ever  entitled  to  become  owner  of  any  specific  part  of  the  personal 
estate  of  the  deceased.  When  does  a  specific  legatee  become  the 
actual  owner  of  the  thing  specifically  bequeathed  to  him?  Only 
when  the  executor  or  administrator  delivers  it  to  him,  or  assents 
to  his  receiving  it,  and  thus  relinquishes  his  right  to  sell  it  for  the 
payment  of  debts.  How  does  the  law  secure  to  legatees  and  next 
of  kin  the  benefits  to  which  they  are  entitled  ?  In  case  of  legatees, 
by  making  it  the  duty  of  executors  and  administrators  to  do  what- 
ever legatees  are  entitled  to  have  done,  — which  duty  equity  will 
require  them  to  perform  specifically.  In  respect  to  next  of  kin, 
the  Statute  of  Distributions  imposes  a  similar  duty,  and  with  simi- 
lar consequences.  Moreover,  wherever  a  duty  is  imposed  upon  an 
executor  or  administrator  in  favor  of  legatees  and  next  of  kin,  of 
course  a  correlative  right  is  conferred  upon  the  legatees  or  next  of 
kin,  and  it  is  by  virtue  of  this  correlative  right  that  the  performance 
of  the  duty  is  enforced. 

Suppose,  then,  a  testator  directs  his  executor  to  invest  his  re- 
siduary personal  estate   in  land,  and  to  settle  the  land  on  certain 

1  22  &  23  Car.  II.,  c.  10. 


Digitized  by 


Google 


l6  HARVARD  LAW  REVIEW. 

persons  for  their  lives,  with  remainders  to  their  respective  sons  suc- 
cessively in  tail  male,  and  that  the  executor  does  as  thus  directed, 
the  land  purchased  being  conveyed  to  him  in  fee-simple  by  the 
seller,  and  then  being  conveyed  by  him  according  to  the  direction 
in  the  will.  Of  course,  the  ultimate  reversion  in  fee-simple,  not 
having  been  disposed  of  by  the  testator,  will  remain  in  the  executor, 
and  will  be  held  by  him  for  the  benefit  of  the  testator's  next  of 
kin.  If,  then,  all  the  tenants  for  life  die  without  issue,  all  the  limi- 
tations of  the  settlement  will  be  exhausted,  and  the  executor's 
reversion  will  become  a  fee-simple  in  possession,  and  the  executor 
will  still  hold  the  same  for  the  benefit  of  the  next  of  kin.  What, 
then,  will  be  the  rights  of  the  latter?  Simply  to  have  the  land  sold 
by  the  executor  and  its  proceeds  divided  among  them  according 
to  the  Statute  of  Distributions.  Of  course,  it  will  be  open  to  them 
to  make  an  arrangement  with  the  executor  to  convey  the  land  to 
them,  instead  of  selling  it,  but  they  will  have  no  right  to  require 
him  to  convey  it  to  them.  If,  then,  one  of  the  next  of  kin  die  in- 
testate at  any  time  between  the  original  purchase  of  the  land  by 
the  executor  and  the  sale  of  it  by  him,  how  will  his  right  devolve? 
Of  course,  it  will  devolve  only  as  personal  estate,  as  it  is  only  a 
right  to  receive  a  sum  of  money,  and  so  it  was  held  to  devolve  by 
Sir  W.  Page  Wood,  V.  C.  (afterwards  Lord  Chancellor  Hatherley), 
when  the  question  arose  before  him,  and  for  the  first  time,  in  Rey- 
nolds V.  Godlee.^  His  decision  was,  however,  afterwards  overruled 
by  Sir  G.  Jessel,  M.  R.,^  who  held  that  the  land  itself  belonged  to 


1  John.  536,  582. 

*  Curteis  v,  Wormald,  10  Ch.  D.  172.  The  judgment  of  Sir  G.  Jessel  in  this  case, 
the  facts  of  which  are  substantially  those  supposed  in  the  text,  contains  one  or  two 
things  which  require  to  be  noticed.  According  to  the  report  the  testator  directed 
his  trustees,  and  not  his  executors,  though  the  same  persons  were  both  executors  and 
trustees,  to  invest  his  residuary  personal  estate  in  land,  and  upon  this  Sir  G.  Jessel 
remarks :  (174)  "  A  testator  directed  his  trustees  — for,  although  the  same  persons  may 
have  been  appointed  executors,  they  are  for  this  purpose  trustees  and  trustees  only — to 
lay  out  his  residuary  personal  estate  in  the  purchase  of  real  estate."  He  afterwards  says : 
(175)  "  'I^he  executors  have  ceased  to  have  an3rthing  whatever  to  do  with  the  matter. 
They  have  paid  over  the  legacy  to  the  legatee,  who  happens  to  be  a  legatee-trustee,  and 
who  holds  it  by  law  under  the  Statute  of  Distributions,  as  trustee  for  the  next  of  kin,  and 
no  one  else."  These  statements  are  surprising.  If  the  will  had  disposed  of  personal 
estate  only,  there  would  have  been  no  possible  reason  for  appointing  trustees,  nor  is 
there  the  slightest  reason  to  suppose  that  any  would  have  been  appointed.  The  will 
began,  however,  with  devising  the  testator^s  real  estate  in  strict  settlement,  and,  having 
been  made  in  18 18,  it  doubtless  contained  the  usual  limitations  to  trustees  to  support 
contingent  remainders;  and  the  fact  of  there  being  trustees  is  thus  accounted  for. 
The  use  of  the  word  trustees  by  the  testator,  however,  in  connection  with  his  personal 
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the  next  of  kin  in  equity,  and  hence  devolved  as  land,  and  his  de- 
cision was  affirmed  by  the  Court  of  Appeal  in  Chancery.  I  am, 
however,  bound  to  express  the  opinion  that  Sir  W.  Page  Wood 
was  right,  and  that  Sir  G.  Jessel  and  the  Court  of  Appeal  in 
Chancery  were  wrong. 

There  is,   however,  one  argument  in   favor  of  the  decision  in 
Curteis  v,  Wormald  which,  as  it  was  not  alluded  to  by  Sir  G. 


estate  was  evidently  a  mistake,  and  should  have  been  disregarded.  The  testator  made 
no  bequest  of  his  personal  estate  to  the  trustees,  nor  could  he  have  bequeathed  it  to 
the  trustees  as  such,  as  it  would  already  be  in  them  in  another  character  by  operation 
of  law  from  the  moment  of  the  testator's  death,  and  must  remain  in  them  in  that  charac- 
ter until  it  was  fully  administered,  and  it  had  not  been  fully  administered  when  the 
case  was  decided.  How  Sir  G.  Jessel  gets  it  into  the  hands  of  the  trustees  as  legatees, 
he  does  not  explain.  His  object,  however,  in  seeking  to  accomplish  that  result  is 
plain  enough,  for  he  seeks  to  show  that,  when  the  executors  have  paid  over  the  resi- 
due of  the  personal  estate  to  themselves  as  trustees,  they  will  have  completed  their 
administration  of  the  estate  and  become  funcH  officio^  and  that  henceforth  they  will 
hold  first  the  money  and  then  the  land  as  trustees  for  the  next  of  kin,  subject  of  course 
to  the  limitations  of  the  settlement  which  the  will  directs.  The  administration  of  an 
estate  is  not  completed,  however,  until  the  property  has  all  gone  into  the  hands  of 
persons  who  own  it  absolutely.  If,  therefore,  a  part  of  the  estate  goes  into  the  hands 
of  a  person  who  has  a  limited  interest  in  it  only,  the  consequence  will  be  that 
the  ultimate  reversion  will  still  be  a  part  of  the  testator's  estate  unadministered,  and 
will  therefore  be  vested  in  his  executor  as  such,  and  consequently,  when  that  limited 
interest  expires,  the  property  must  return  to  the  possession  of  the  executor  in  order  that 
he  may  complete  his  administration  of  it.  Even  assuming,  therefore,  that  Sir  G.  Jessel 
succeeded  in  getting  the  residue  of  the  personal  estate  out  of  the  hands  of  the  execu- 
tors as  such  and  into  the  hands  of  the  same  persons  as  trustees,  and  that  the  latter 
acquired  such  residue  absolutely  at  law,  the  result  would  be  only  a  useless  circuity,  as 
there  would  be  an  immediate  resulting  trust  of  such  residue  to  the  executors,  subject 
only  to  the  limitations  of  the  settlement.  In  short,  the  trustees  in  their  character  of 
trustees  cannot  be  trustees  for  the  next  of  kin,  for  they  must  be  trustees  for  them- 
selves as  executors.  (For  this  absurd  phraseology  Sir  G.  Jessel  is  himself  responsible.) 
There  is,  however,  another  objection  to  the  trust  which  Sir  G.  Jessel  seeks  to  estab- 
lish, namely,  that  the  next  of  kin  cannot  be  the  cestuis  que  trust  in  such  a  trust.  By 
next  of  kin  Sir  G.  Jessel  means  (and  properly  so)  next  of  kin  as  such,  i.  /.,  as  crea- 
tures of  the  Statute  of  Distributions,  and  next  of  kin  in  that  character  have  only  such 
rights  as  the  Statute  gives  them,  and  the  only  right  which  the  Statute  gives  them  b  the 
right  to  require  the  personal  representative  of  the  deceased  to  perform  the  duties 
which  the  Statute  imposes  upon  him  as  such. 

The  Statute  of  Distributions  was  passed  at  a  time  when  the  administration  of  the 
estates  of  deceased  persons  was  within  the  exclusive  jurisdiction  of  the  spiritual  courts, 
the  jurisdiction  now  and  for  a  long  time  past  exercised  by  courts  of  equity  not  having 
been  assumed  till  a  later  period.  Accordingly  the  Statute  makes  not  the  slightest 
reference  to  courts  of  equity  nor  to  the  subject  of  trusts,  —  a  subject  as  entirely  foreign 
to  the  spiritual  courts  as  it  is  to  courts  of  common  law.  So  far  as  regards  the  matters 
now  under  consideration,  the  Statute  simply  lays  its  commands  on  the  personal  repre- 
sentative of  the  deceased  and  directs  the  spiritual  courts  to  see  that  those  commands 
are  obeyed. 
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Jessel  nor  by  the  judges  of  the  Court  of  Appeal,  I  have  not  yet 
mentioned,  but  which  it  is  proper  that  I  should  now  state  and 
briefly  consider. 

Prior  to  the  Statute  of  Distributions,  executors  owed  no  duty 
except  to  legatees,  and  if  anything  remained  after  debts  and 
legacies  were  paid  the  executor  was  entitled  to  retain  it  for  his 
own  benefit.  Nor  was  any  change  made  in  that  respect  by  the 
Statute  of  Distributions,  as  that  Statute  applied  only  to  adminis- 
trators. After  courts  of  equity,  however,  had  assumed  that  juris- 
diction over  the  estates  of  deceased  persons  which  they  have  ever 
since  exercised,  they  soon  became  impressed  with  the  injustice  of 
permitting  executors  to  reap  the  benefit  of  every  failure  by  their 
testators  to  make  an  effective  disposition  of  their  residuary  per- 
sonal estate,  and  felt  themselves  authorized  to  follow  the  analogy 
of  the  Statute  to  the  extent  of  requiring  executors  to  distribute 
among  the  testator's  next  of  kin  any  residue  of  his  personal  estate 
which  was  not  effectively  disposed  of,  whenever  they  could  find  in 
the  will  evidence  to  show  that  the  testator  did  not  intend  any  such 
residue  to  go  to  the  executor  for  his  own  benefit;  and,  finally,  in 
1830,  by  the  Statute  of  1 1  Geo.  IV.  &  i  Wm.  IV.,  c.  40,  the  burden 
of  proof  was  shifted  from  the  next  of  kin  to  the  executor,  the  Statute 
declaring  that  the  next  of  kin  shall  be  entitled  to  any  residue  of  the 
personal  estate  which  is  undisposed  of,  unless  it  shall  appear  by  the 
will  that  the  executor  was  intended  to  take  such  residue  beneficially. 
While,  however,  the  courts  of  equity  followed  the  analogy  of  the 
Statute  in  the  relief  which  they  gave,  they  acted  inconsistently  with 
the  Statute  in  their  mode  of  giving  such  relief,  for,  instead  of 
simply  directing  executors  to  distribute  such  residue  among  the 
next  of  kin,  they  declared  them  to  be  trustees  of  such  residue  for 
the  next  of  kin,  and  1 1  Geo.  IV.  &  I  Wm.  IV.,  c.  40,  followed  in  the 
footsteps  of  the  courts. 

Does  then  this  Statute  prove  that  in  Curteis  v,  Wormald  the 
executors  ever  held  the  land  purchased  by  them,  or  the  ultimate 
reversion  therein,  not  as  executors,  but  as  trustees?  For,  if  it 
does,  and  if,  during  the  time  that  they  so  held  it,  one  or  more  of 
the  persons  died  who  were  then  entitled  to  a  share  of  the  testator's 
residuary  personal  estate,  it  will  follow  that  any  person  so  dying 
was  at  the  time  of  his  death  a  cestui  que  trust  of  such  land,  and 
that  his  jnterest  as  such  descended  to  his  heirs,  unless  the  deceased 
had  disposed  of  it  otherwise  by  his  will.  It  is  submitted,  how- 
ever, that  the  question  just  put  must  be  answered  in  the  negative. 
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I.  There  is  no  pretense  for  saying  that  the  executors  held  the  land 
in  question  in  any  different  character  from  that  in  which  they  held 
all  the  residuary  personal  estate.  2.  The  Statute  must  be  so  con- 
strued, if  possible,  as  not  to  make  any  change  in  the  office  of 
executor.  3.  It  must  therefore  be  so  construed,  if  possible,  as 
not  to  change  the  character  in  which  an  executor  holds  the  resid- 
uary personal  estate  at  an  earlier  date  than  that  at  which  the 
testator  himself  could  have  directed  such  a  change  to  be  made. 
4.  A  testator  cannot  direct  that  his  executor  shall  cease  to  hold 
his  residuary  personal  estate  as  executor,  and  thenceforth  shall 
hold  the  same  as  trustee,  until  the  estate  shall  have  been  fully 
administered.  5.  An  estate  is  not  fully  administered  until  all  the 
specific  property  has  been  converted  into  money,  except  such 
articles  as  have  been  specifically  bequeathed  or  such,  if  any,  as  have 
been  taken  by  the  residuary  legatees  or  next  of  kin  by  mutual 
arrangement  between  them  and  the  executor.  6.  The  purposes 
of  the  Statute  will  be  entirely  satisfied  by  holding  that  an  executor 
ceases  to  hold  an  undisposed  of  residue  as  executor  when  it  has  all 
been  converted  into  money,  its  amount  precisely  ascertained,  and 
when  it  has  consequently  become  his  duty  to  pay  it  over  to  the 
next  of  kin. 

It  may  be  added  that  the  relation  of  trustee  and  cestui  que  ti-ust 
can  never  exist  between  an  executor  as  such  and  any  other  person 
or  persons  whatever,  and  therefore  that  the  next  of  kin  in  Curteis 
V,  Wormald  were  not  cestuis  que  trust  of  the  land  in  question,  if 
such  land  was  still  held  by  the  executors  as  such.  It  may  also  be 
added  that  a  trustee  as  such  never  has  power  in  equity  to  sell  land, 
unless  such  power  be  actually  conferred  upon  him  by  the  creator 
of  the  trust ;  and  therefore,  according  to  the  decision  in  Curteis  v. 
Wormald,  the  executors,  in  their  character  of  trustees,  had  no  power 
to  sell  the  land  in  question  for  the  purpose  of  dividing  the  pro- 
ceeds of  the  sale  among  the  next  of  kin,  however  necessary  a  sale 
might  be. 

Returning  now  to  the  rule  stated  at  page  4,  it  follows  from 
thence  that,  if  a  testator's  land  be  sold  after  his  death,  pursuant  to 
a  direction  or  under  a  power  contained  in  his  will,  the  proceeds 
of  the  sale  will,  except  so  far  as  they  go  to  satisfy  a  charge  or 
charges  on  the  land,^  or  are  otherwise  effectively  disposed  of  by  the 
will,  belong  to  the  testator's  heir  or  devisee  both  at  law  and  in 

*  Randall  v.  Bookey,  Ch.  Prec.  162,  2  Vern.  425;  Stonehouse  v.  Evelyn,  3  P. 
Wins.  252. 
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equity;  ^  and  if  such  land  be  sold  by  a  trustee  to  whom  the  testator 
has  devised  it  with  a  direction  or  authority  to  sell  it,  the  proceeds 
of  the  sale  will,  subject  to  the  qualifications  just  stated,  belong  to 
the  testator's  heir  in  equity,  though  they  will  belong  to  the 
trustee  at  law.  It  is  plain,  therefore,  that  a  testator  has  the  power 
to  direct  or  authorize  a  sale  of  his  land  after  his  death  only  for 
the  purpose  of  making  some  disposition  of  the  proceeds  of  the 
sale,  or  of  some  part  thereof,  or  of  satisfying  some  charge  or 
charges  on  the  land,  either  already  existing  or  created  by  the  will ; 
for,  in  the  absence  of  any  disposition  of  the  proceeds  of  the  sale, 
and  of  any  charge  to  be  satisfied  out  of  them,  they,  as  well  as  the 
land,  will  belong  wholly  to  the  testator's  heir  or  devisee,^  and 
therefore  such  heir  or  devisee  alone  can  make  an  effective  sale  of 
it,  or  confer  an  effective  power  or  authority  to  sell  it,  and  any 
attempt  by  the  testator  to  direct  or  authorize  its  sale  will  be  in- 
valid and  inoperative.*     If,  on  the  one  hand,  the  testator  in  terms 

^  In  Pickering  v.  Lord  Stamford,  3  Ves.  492,  493-494,  Lord  Loughborough  said : 
"  Neither  an  heir  at  law,  nor  by  parity  of  reason  next  of  kin,  can  be  barred  by  anything 
but  a  disposition  of  the  heritable  subject  or  the  personal  estate  to  some  person  capable 
of  taking.  Notwithstanding  all  words  of  anger  and  personal  dislike  applied  to  the 
heir,  he  will  take  what  is  not  disposed  of.  It  is  impossible  to  make  a  different  rule  as 
to  the  personal  estate  with  regard  to  what  is  not  disposed  of." 

*■*  Therefore  the  three  farms  in  Carter  v.  Haswell,  26  L.  J.,  Chan.  576,  belonged 
absolutely  to  the  testator's  sister,  and  hence  there  was  no  authority  to  sell  them. 

'  It  seems,  therefore,  that  the  trust  for  selling  the  land  was  invalid  and  inoperative 
in  In  re  Gordon.  6  Ch.  D.  531. 

In  Cook  V.  Duckenfield,  a  Atk.  566.  Lord  Hardwicke  said  (p.  568) :  "  If  a  testator 
says,  *  I  will  my  heir  shall  sell  the  land,'  and  does  not  mention  for  what  purpose,  it  is 
in  the  breast  of  the  heir  at  law  whether  he  will  sell  it  or  no,  but  when  the  testator 
appoints  an  executor  to  sell,  his  office  shows  that  it  is  intended  to  be  turned  into 
personal  assets,  without  leaving  any  resulting  trust  in  the  heir."  It  will  be  seen, 
therefore,  that  Lord  Hardwicke  admits  that  the  direction  to  sell  will  be  invalid  if 
a  consequence  of  a  sale  will  be  that  the  proceeds  of  the  sale  will  belong  to  the 
heir.  He  is  of  opinion,  however,  in  accordance  with  the  notions  which  then  pre- 
vailed, that  the  question  whether  such  proceeds  did  belong  to  the  heir,  or  went  to 
the  executor  as  a  part  of  the  testator's  personal  assets,  depended  upon  the  testator's 
intention,  and  accordingly  he  was  of  opinion  that  the  fact  of  the  testator's  directing 
his  executor  to  make  the  sale  showed  the  latter  to  be  his  intention.  This  opinion, 
however,  as  to  the  efficacy  of  the  testator's  intention  is  clearly  no  longer  law.  It  im- 
plies that  a  testator  may  give  to  the  sale  of  his  land,  nude  after  his  death,  the  same 
effect  that  a  sale  by  him  in  his  lifetime  would  have  had. 

In  Chitty  v,  Parker,  2  Ves.  Jr.  271,  a  testator  devised  her  land  and  personal  estate 
to  be  converted  into  money,  but  made  no  gift  except  of  pecuniary  legacies,  and  all  these 
were  paid  out  of  the  personal  estate,  out  of  which  they  were  primarily  payable,  and 
hence  the  land  was  not  sold,  and  the  court  held  that  the  land  went  to  the  heir  as  land. 
There  was  clearly  no  right  in  any  one  to  have  it  sold.  The  bill  was  filed  by  the  next  of 
kin  against  the  heir  and  was  dismissed.    The  case  of  Maugham  v.  Mason,  i  Ves.  &  B. 
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confer  a  mere  power  to  sell  his  land,  his  act  will  be  a  nullity,  and 
any  sale  which  may  be  made  under  it  will  confer  no  title  upon  the 
purchaser.  If,  on  the  other  hand,  the  testator  devise  the  land  to  a 
trustee  in  trust  to  sell  it,  though  the  devise  will  be  valid,  and  will 
vest  the  legal  title  to  the  land  in  the  trustee,  yet  the  trust  sought 
to  be  created  will  be  void,  and  the  trustee  will  become,  from  the 
moment  of  the  testator's  death,  a  mere  depositary  of  the  legal  title, 
which  he  will  hold  for  the  benefit  of  the  heir,  whose  servant  he 
will  be.  He  will  have  no  power  or  authority  over  the  land  in 
equity,  and  the  only  obligation  resting  upon  him  will  be  to  convey 
the  legal  title  as  the  heir  shall  direct.  The  heir  will  not  even  have 
the  option  of  calling  upon  the  trustee  to  make  a  sale  of  the  land 
according  to  the  testator's  direction.  In  short,  the  relation  between 
the  heir  and  the  trustee  will  be  the  same  as  that  which  was  created 
by  the  ancient  use  between  the  cestui  qui  use  and  the  feoffee  to 
uses.  Such  is  always  and  necessarily  the  relation  which  exists 
between  a  trustee  and  a  cestui  qui  trust  who  is  in  equity  the 
absolute  owner  of  the  trust  property,  and  sui  juris. 

There  is  also  another  reason  why  a  direction  by  a  testator  to  sell 
land  is  not  valid  unless  he  also  make  some  disposition  of  the 
proceeds  of  the  sale,  or  of  some  part  thereof,  or  direct  some  charge 
on  the  land  to  be  satisfied  out  of  such  proceeds,  namely,  that  a 
direction  is,  in  its  nature,  invalid  unless  it  can  be  enforced,  and 
such  a  direction  as  that  under  consideration  cannot  be  enforced 
unless  the  testator  create  in  some  other  person  a  **  right "  which 
will  entitle  him  to  enforce  the  direction,  and  the  only  way  in  which 
a  testator  can  create  such  a  right  is  by  making  a  gift  to  some  one 
of  some  portion  of  the  proceeds  of  the  sale  directed,  or  of  some 
interest  therein,  or  by  directing  some  charge  upon  the  land,  either 
created  by  the  will  or  already  existing,  to  be  satisfied  out  of  such 
proceeds.^ 

4io»  where  the  bill  was  also  dismissed,  was  substantially  like  Chitty  v.  Parker,  except 
that  the  bill  against  the  heir  was  filed  by  a  residuary  legatee  instead  of  the  next  of  kin. 
The  case  of  the  next  of  kin  would,  however,  have  been  even  more  hopeless.  See  next 
note. 

1  Strange  as  it  may  seem,  the  principle  stated  in  the  text  finds  little  formal  recogni- 
tion in  the  authorities.  An  idea  seems  to  prevail  extensively  that  a  trust  created  by  will, 
whether  for  the  sale  of  land  or  for  any  other  purpose,  depends,  for  its  validity,  upon 
nothing  but  the  testator's  intention,  provided  that  intention  be  lawful.  It  seems  to  be 
forgotten  that  there  can  be  no  trust  and  no  trustee  without  a  cestui  que  trust,  and  that 
the  sole  test  of  the  validity  of  a  trust  is  an  ability  in  some  person  to  enforce  it.  Thus, 
in  Attorney-General  v.  Lomas,  L.  R.  9  Exch.  29,  it  was  held  that  a  testamentary  trust 
for  the  sale  of  land  was  valid  and  binding,  though  all  the  gifts  of  the  proceeds  of  the 
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For  similar  reasons  to  those  just  stated,  a  direction  by  a  testator 
to  sell  his  land,  or  to  purchase  land  with  his  money,  will  not  be 
valid  if  it  be  accompanied  by  an  absolute  gift  of  all  the  proceeds 
of  the  sale,  or  of  all  the  land  to  be  purchased,  to  a  single  person 
who  is  sui  juris,  for  an  absolute  gift  of  all  the  proceeds  of  a  sale 
of  land  is  also  a  gift  of  the  land  itself,^  and  an  absolute  gift  of  all 
the  land  to  be  purchased  with  certain  money  is  also  a  gift  of  the 
money  itself,  and  hence  the  legatee,  in  the  one  case,  becomes  the 
absolute  owner  both  of  the  land  and  the  proceeds  of  its  sale,  and 
the  devisee,  in  the  other  case,  becomes  the  absolute  owner  both  of 
the  money  and  the  land  to  be  purchased  with  it,  and  it  is  therefore 
solely  for  the  one  to  say  whether  the  land  shall  be  sold,  and  for  the 
other  to  say  whether  land  shall  be  purchased  with  the  money. 

So  also  a  direction  to  sell  or  purchase  land,  though  originally 
valid  and  binding,  will  cease  to  be  so  whenever  a  single  person 
who  is  sui  juris  shall  become  absolutely  entitled  to  all  the  proceeds 
of  the  sale  or  to  all  the  land  to  be  purchased. 

So  also  if  at  any  time  several  persons,  all  of  whom  are  sui  juris, 
become  absolutely  entitled  to  all  the  produce  of  land  directed  by  a 
testator  to  be  sold,  or  to  all  the  land  directed  by  him  to  be  pur- 
chased, they  can  make  the  direction  inoperative  by  uniting  in 
giving  notice  to  the  person  directed  to  make  the  sale  or  purchase 
not  to  do  so. 

If  a  testator  who  directs  a  sale  or  purchase  of  land  also  disposes 
of  a  part  of  the  proceeds  of  the  sale,  or  of  a  part  of  the  land  to  be 
purchased,  or  directs  a  charge  on  the  land  to  be  satisfied  out  of 
the  proceeds  of  the  sale,  the  direction  to  sell  or  purchase  will  be 
valid,  as  it  will  then  be  merely  an  incident  of  the  gift  by  which  it 
is  followed.  So  also  it  will  be  valid  if  it  be  followed  by  a  gift  of 
a  limited  interest  only  in  a  part  or  in  the  whole  of  the  proceeds  of 
the  sale  or  of  the  land  to  be  purchased.  So  it  will  if  followed  by 
an  absolute  gift  of  all  the  proceeds  of  the  sale,  or  of  all  the  land  to 
be  purchased,  subject  to  the  qualifications  stated  in  the  two  pre- 
ceding paragraphs. 

C  C.  LangdelL 

Cambridge,  Sept.  13,  1904. 

\To  be  continued,'\ 

sale  had  failed.    The  gifts  in  the  will  which  eventually  took  effect  consisted  only  of 
specific  and  pecuniary  legacies.    It  is  true  that  the  pecuniary  legacies  were  charged  on 
the  land,  including  three  contingent  legacies,  namely,  one  for  ;£'3000  and  two  for  j^iooo 
each,  but  it  must  be  assumed  that  they  had  all  been  paid.    See  preceding  note. 
1  In  n  Daveron,  [1893]  3  Chan.  421,  424. 
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ASSIGNABILITY   OF   CONTRACT. 

THAT  in  the  early  common  law  conception  of  contract,  it  was 
regarded  as  creating  a  strictly  personal  relation,  and  that  it 
was  therefore  quite  as  impossible  for  a  party  to  substitute  another 
in  his  place  —  to  make  an  assignment  of  his  contract — as  it  was 
for  him  to  eflfect  any  other  change  in  its  terms,  is  now  generally 
recognized.^  That  the  doctrine  has  since  been  greatly  modified 
is  common  knowledge.  But  the  frequent  failure  of  courts  and 
text-writers  to  appreciate  and  clearly  define  the  limits  of  such 
modification,  and  more  particularly,  to  discriminate  carefully  be- 
tween transactions  superficially  similar  but  essentially  different, 
has  led  to  considerable  confusion  of  thought  and  inconsistency  of 
decision. 

In  an  attempt  to  clarify  the  subject,  it  is  necessary  to  observe, 
at  the  outset,  that  the  phrase  **  assignment  of  contract"  is  one  of 
no  precise  significance;  that  the  same  contract  may  be  assignable 
in  one  sense  of  the  term  and  not  in  another;  and  therefore  that 
the  unqualified  statement  that  certain  classes  of  contract  are 
assignable  and  certain  other  classes  non-assignable  is  inaccurate 
and  misleading.  As  a  matter  of  fact  there  are  four  transactions, 
widely  different  in  character,  which  fall  under  the  general  designa- 
tion of  assignment  of  contract : 

1.  An  assignment  which  purports  to  transfer  only  the  right  to 
the  benefit  of  performance  by  the  other  party ; 

2.  An  assignment  which  purports  to  transfer  not  only  the  right 
to  the  benefit  of  performance,  but  the  right  to  direct  or  control 
such  performance ; 

3.  An  assignment  which  purports  both  to  transfer  the  rights 
and  delegate  the  duties  of  the  assignor; 

4.  An  assignment  which  purports  to  transfer  the  rights  and 
delegate  the  duties  of  the  assignor,  and  also  to  relieve  him  from 
the  obligation  of  the  contract. 

The  four  classes  and  the  cases  falling  under  them  will  be  con- 
sidered in  the  order  named. 

I.  Assignment  of  Right  to  Benefit  of  Performance.  If 
the  contract  be  one  for  the  payment  of  money,  an  assignment  of 

1  Pollock  on  Contracts  (6th  ed.)  204,  701 ;  Ames,  3  Harv.  L.  Rev.  338,  339. 
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the  benefit  of  performance  —  the  assignor  having  already  per- 
formed the  obligation  on  his  part  or  intending  so  to  do  —  virtually 
amounts  to  an  assignment  of  a  chose  in  action.  The  theory  upon 
which  such  assignments  are  upheld  and  enforced  is  so  familiar  that 
it  need  not  be  stated.  If  the  performance  required  by  the  contract 
be  other  than  the  payment  of  money  —  as,  for  instance,  the  render- 
ing of  services,  or  the  sale  and  delivery  of  goods,  or  the  forbearance 
to  engage  in  a  trade,  an  assignment  of  the  benefit  of  perform- 
ance, while  perhaps  not  a  virtual  assignment  of  a  chose  in  action, 
may  be  supported  upon  the  same  theory  —  that  the  assignee  has 
an  implied  power  of  attorney  to  receive  performance,  and  in  case 
of  failure  to  perform,  to  maintain  an  action  for  damages  for  his 
own  benefit^  And  if  it  be  contended  that  the  assignment  of  such 
a  contract  should  not  be  permitted  because  it  would  compel  the 
contractor  to  render  service  or  deliver  goods  to  a  stranger  to  the 
contract,  the  obvious  answer  is  that  an  assignment  of  a  debt  like- 
wise compels  the  payment  of  money  to  a  stranger,  and  that  if 
the  assignee  acquire  only  the  right  to  the  benefit  of  performance, 
and  no  supervision  or  control  of  the  time,  manner,  or  place  of 
performance,  the  cases  are  indistinguishable. 

II.  Assignment  of  Right  to  Benefit  by,  and  Right  to 
Direct  or  Control  Performance.  Clearly  here  is  something 
very  different  from  an  assignment  of  a  mere  chose  in  action.  In 
this  case  the  contractor  is  directed  by  the  assignment  not  only  to 
perform  for  the  benefit  of  a  stranger,  but  according  to  the  will  of  a 
stranger ;  not  only  to  pay  money  or  deliver  goods  or  render  ser- 
vices to  a  person  other  than  the  one  with  whom  he  contracted,  but 
to  do  so  (within  the  terms  of  the  contract)  at  the  time  or  place  or 
in  the  manner  dictated  by  him.  Such  an  assignment  certainly 
effects  a  very  material  change  in  the  terms  of  the  contractor's 
obligation,  and  should  be  permitted  only  with  his  express  or  im- 
plied assent  —  to  be  looked  for,  of  course,  in  the  nature  and  terms 
of  the  contract.^ 

III.  Assignment  of  Rights,  accompanied  by  a  Delegation 
OF  Duty.  This  transaction,  like  that  of  the  second  class  but  to 
a  greater  degree,  alters  the  terms  of  the  engagement  For  here  a 
party  to  the  contract  is  asked  not  only  to  perform  for  the  benefit 
of  a  stranger,  but  to  accept  the  performance  of  that  stranger  in 

1  Francisco  v.  Smith,  143  N.  Y.  488 ;  Hedge  v.  Lowe,  47  la.  137 ;  Up  River  Ice  Ca 
V.  Danler,  1 14  Mich.  296. 
8  See  Kepp  v,  Wiggctt,  6  C.  B.  R.  290,  n.  (a). 
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lieu  of  that  of  the  person  with  whom  he  contracted.  Obviously 
the  case  should  be  governed  by  the  same  rule  —  that  of  an  ex- 
press or  implied  assent  to  the  assignment,  to  be  sought  in  the 
nature  and  terms  of  the  contract. 

{a)  Contracts  to  sell  goods,  I.  Assignment  by  seller.  If,  be- 
cause of  the  buyer's  reliance  upon  the  skill,  judgment,  and  taste 
of  the  seller  in  the  production,  selection,  or  preparation  of  the 
goods,  or  for  any  other  reason,  the  parties  appear  to  have  con- 
templated performance  by  the  seller  personally,  an  assent  to  the 
delegation  of  the  seller's  duties  cannot  be  implied. 

Such  a  case  is  Shultz  &  Co.  v.  Johnson's  Adms.^  One  John- 
son, it  appears,  engaged  to  furnish  to  Shultz  &  Co.  "  six  successive 
crops  of  hemp  of  his  own  raising,  embracing  each  year  all  the 
hemp  he  can  raise  upon  not  less  than  one  hundred  nor  more  than 
one  hundred  and  sixty  acres  of  land."  After  performing  for  two 
years,  Johnson  died,  and  Shultz  &  Co.  refusing  to  accept  hemp 
raised  on  the  same  farm  by  his  administrators,  the  latter  brought 
action  for  breach  of  covenant  It  was  insisted  by  the  adminis- 
trators that  the  only  object  of  inserting  the  clause  "  of  his  own 
raising "  was  to  prevent  Johnson  from  buying  a  crop  upon  land 
yielding  the  smallest  quantity  to  the  acre  in  case  the  market 
price  should  be  higher  than  the  contract  price,  or  a  crop  upon 
land  yielding  the  largest  quantity  if  the  market  price  should  be 
lower.  But  the  court  assumed  the  right  to  presume  that  the  value 
of  hemp  depends  upon  the  attention,  skill,  and  experience  in  raising 
it,  declared  that  the  words  "  of  his  own  raising"  showed  that  the 
defendants  relied  upon  Johnson's  attention,  skill,  and  experience, 
and  held  that  the  contract  was  a  personal  one.  A  case  very  similar 
in  its  facts  but  in  which  an  opposite  conclusion  was  reached  is 
La  Rue  v.  Groesinger,^  holding  that  a  contract  by  one  Hopper  to 
sell  to  defendant  "  all  the  grapes  which  he  might  raise  during  a 
period  of  ten  years,  from  the  vines  which  were  then  growing  or 
which  he  might  thereafter  plant "  in  a  certain  vineyard,  the  grapes 
to  be  sound  and  to  be  gathered  when  they  contained  22  per  cent  of 
saccharine  matter,  was  so  assignable,  and  that  therefore  the  defend- 
ant was  compelled  to  accept  grapes  from  a  purchaser  of  the 
vineyard.  The  court  discusses  the  case  of  Shultz  v,  Johnson,^ 
and  contends  that  the  phrase  **  he  might  raise  "  does  not  have  the 


»  5  B.  Monroe  (Ky.)  497.  «  84  Cal.  281 

»  Supra, 
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significance  of  the  phrase  **  of  his  own  raising"  ;  that  the  pronoun 
**  he  "  does  not  import  a  desire  for  the  personal  service  or  atten- 
tion of  the  owner,  but  is  used  merely  as  an  equivalent  to  his 
proper  name.  Aside  from  this  rather  nice  distinction,  however, 
the  court  indicates  in  its  opinion  a  view  unusually  favorable  to  the 
assignability  of  this  class  of  contracts.  "  There  is  nothing,"  it  says, 
"  in  the  nature  or  circumstances  of  the  case  which  shows  that  the 
skill  or  other  personal  quality  of  the  party  was  a  distinctive  char- 
acteristic of  the  thing  contracted  for  or  a  material  inducement  to 
the  contract.  ...  It  is  not  impossible  that  one  man  might  have 
some  peculiar  skill  or  secret  by  which  he  could  raise  better  grapes 
from  the  same  vines  than  other  men  could.  But  there  is  no 
evidence  that  there  was  any  such  peculiarity  about  the  original 
owner  of  this  vineyard  and  we  do  not  think  that  the  court  will 
assume  that  there  was."  In  other  words,  the  presumption  is  in 
favor  of  assignability. 

An  interesting  question  here  presents  itself.  Assuming  that 
there  is  no  reliance  upon  the  personal  performance  of  the  seller, 
and  that  therefore  he  may  make  an  assignment  of  the  class  under 
discussion,  is  the  personal  distastefulness  of  the  assignee  himself  to 
the  buyer  of  any  consequence?  No  case  has  been  found  in  which 
the  precise  point  has  been  raised.  But  the  opinion  of  the  court 
in  the  much  discussed  case  of  Boston  Ice  Co.  v.  Potter^  throws  some 
light  upon  it.  The  defendant,  in  1873,  was  supplied  with  ice  by 
the  plaintiff,  but  on  account  of  some  dissatisfaction  with  the 
manner  of  supply,  terminated  his  contract  with  it  and  made  a 
contract  with  the  Citizens'  Ice  Co,  to  furnish  him  with  ice.  Sub- 
sequently the  Citizens*  Ice  Co.  sold  its  business  to  the  plaintiff  with 
the  privilege  of  supplying  ice  to  its  customers ;  the  plaintiff  fur- 
nished ice  to  the  defendant  —  the  defendant  being  unaware  of  the 
assignment — and  brought  an  action  to  recover  the  price.  The 
action  was  not  brought  in  the  name  of  the  assignor,  and  the  right 
to  recover  was  sought  to  be  upheld,  not  upon  the  theory  of  an 
assignment  to  the  plaintiff  of  the  contract  between  defendant  and 
the  Citizens*  Ice  Co.,  but  upon  an  implied  contract  between  the 
parties  to  the  action.  Yet  the  court,  in  denying  the  right  to  re- 
cover, indicates  that  if  the  plaintiff  had  based  its  cause  upon  the 
assignment  to  it  of  the  contract  between  the  defendant  and  the 
Citizens*  Ice  Co.,  the  result  would  have  been  the  same.    "  A  party 

1  123  Mass.  28. 
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has  a  right,"  says  the  court,  **  to  select  and  determine  with  whom 
he  will  contract,  and  cannot  have  another  person  thrust  upon  him 
without  his  consent  ...  If  the  defendant  before  receiving  the  ice, 
or  during  its  delivery,  has  received  notice  of  the  change,  and  that 
the  Citizens'  Ice  Co.  could  no  longer  perform  its  contract  with 
him,  it  would  then  have  been  his  undoubted  right  to  have  re- 
scinded the  contract  and  to  decline  to  have  it  executed  by  the 
plaintiff."  In  thus  failing  to  recognize  a  distinction  between  the 
case  where  the  distasteful  person  claims  to  be  the  original  con- 
tractor with  the  defendant  and  the  case  where  he  claims  to  be  an 
assignee  of  a  contract  with  the  defendant,  it  is  believed  that  the 
court  is  wrong.  It  must  be  conceded  that  to  compel  a  buyer  to 
accept  performance  from  an  assignee  who  is  personally  distasteful 
is  to  impose  a  hardship  upon  him ;  but  it  is  perhaps  no  greater 
hardship  than  that  which  is  suffered  by  a  debtor  who  is  forced  to 
pay  his  debt  to  a  personally  distasteful  assignee  of  his  creditor. 
Moreover,  to  permit  the  buyer  to  refuse  to  perform  on  such  a 
ground  would  be  practically  to  make  the  contract  in  every  case 
non-assignable  by  the  seller. 

2.  Assignment  by  buyer.  Correlatively,  if  the  seller  appear  to 
have  relied  upon  the  personal  performance  by  the  buyer  of  the 
duty  of  payment,  delegation  of  that  duty  should  not  be  permitted. 

It  is  in  this  class  of  cases  that  the  greatest  confusion  and  error 
are  found.  In  the  first  place,  the  courts  have  drawn  a  line  between 
sales  for  cash  on  delivery  and  sales  on  credit,  holding  that  in  the 
former  the  buyer  may  transfer  his  rights  and  duties,  while  in  the 
latter  he  may  not.^  The  distinction  appears  to  be  an  arbitrary 
one.  Certainly  the  seller  for  cash  on  delivery  may  rely  in  many 
cases  upon  the  buyer's  character  for  prompt  payment,  just  as 
much  as  the  seller  on  credit.  It  is  true  that  if  payment  is  not 
made  he  still  has  the  goods,  but  in  case  the  goods  are  manufac- 
tured or  produced  or  prepared  upon  a  special  order  of  the  buyer 
they  may  be  of  little  value  on  the  market. 

In  the  second  place  it  is  submitted  that  upon  principle,  in  a 
contract  for  the  sale  of  goods,  whether  for  cash  on  delivery  or  on 
credit,  the  buyer  should  be  allowed  to  make  an  assignment  of  his 
right  to  receive  the  goods  and  to  delegate  his  duty  of  paying 
for  them —  in  the  absence,  of  course,  of  other  evidence  of  an 


1  Ark.  Valley  Smelting  Co.  v.  Belden  Mining  Co.,  127  U.  S.  379;  Hardy  v.  So. 
Bend  Iron  Works,  129  Mo.  222;  Lansden  v.  McCarthy,  45  Mo.  106. 
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intent  to  the  contrary.  There  is  nothing  in  the  nature  of  the 
buyer's  duty  —  the  payment  of  the  money — which  makes  its 
satisfactory  performance  dependent  on  his  skill,  taste,  or  judgment. 
The  assignee  of  the  buyer,  if  able  and  willing,  can  pay  money  as 
well  as  his  assignor,  just  as  the  assignee  of  the  seller,  if  able  and 
willing,  can  deliver  coal  as  well  as  his  assignor.  Moreover,  the 
right  to  the  benefit  of  the  character,  credit,  and  substance  of  the 
assignor  is  not  lost.  On  the  contrary  the  assignment  is  a  distinct 
benefit  to  the  seller,  for  by  its  operation  he  acquires  a  right  of 
action  against  the  assignee  ^  and  yet  retains  the  liability  of  the 
assignor.^  As  it  is  well  put  in  Rochester  Lantern  Co.  v.  Stiles  & 
Parker  Press  Co.,^  **  The  contract  was  not  purely  personal  in  the 
sense  that  Kelly  was  bound  to  perform  in  person,  as  his  only  obli- 
gation was  to  pay  for  the  dies  when  delivered  and  that  obligation 
could  be  discharged  by  any  one.  He  could  not,  however,  by  the 
assignment,  absolve  himself  from  all  obligations  under  the  con- 
tract The  obligations  of  the  contract  still  rested  upon  him  and 
resort  could  still  be  made  to  him  for  the  payment  of  the  dies  in 
case  the  assignee  did  not  pay  for  them  when  tendered  to  it" 

It  is  a  pleasure  to  find  that  the  House  of  Lords  and  the  New 
York  Court  of  Appeals  in  recent  cases  of  sales  on  credit  have 
disregarded  the  unreasonable  distinction  and  upheld  an  assignment 
by  the  buyer.*  It  must  be  admitted,  however,  that  in  neither 
case  does  the  point  appear  to  have  been  called  to  the  attention  of 
the  court. 

If  by  the  terms  of  the  contract  it  appears  that  the  seller  looks  to 
the  buyer  to  do  more  than  merely  to  receive  and  pay  for  the 
goods,  it  may  very  properly  be  held  to  be  non-assignable. 
Several  of  the  cases  of  sales  on  credit  may  be  supported  upon 
this  distinction.  Thus,  in  the  well  known  case  of  the  Arkansas 
Valley  Smelting  Co.  v,  Belden  Mining  Co.,^  the  contract  was  for 
the  delivery  of  lead  ore  and  contained  the  following  stipulation : 

^  Smith  V.  Flack,  95  Ind.  116;  Bach  v.  Boston,  etc.,  Mining  Co.,  16  Mont  467; 
Wiggins  Ferry  Co.  v.  C.  &  A.  R.  Co.,  73  Mo.  389;  Gamble  v.  Gates,  97  Mich.  461. 

2  Rochester  Lantern  Co.  v.  Stiles  &  Parker  Press  Co.,  135  N.  Y.  209 ;  Martin  v. 
Omdorff,  22  la.  504;  Carrier  v.  Taylor,  19  N.  H.  189;  Crane  v.  Kildorf,  91  111.  567 ; 
Brassel  v.  Troxell,  68  111.  A  pp.  131 ;  Liberty  Wall  Paper  Co.  v.  Stoner  Co.,  59  App. 
Div.  (N.  Y.)  353. 

*  Supra^  n.  2. 

*  Tolhurst  V.  Portland  Cement  Mfrs.,  [1903]  A.  C.  414 ;  Liberty  Wall  Paper  Ca 
V.  Stoner,  170  N.  Y.  582,  affirming  without  opinion,  59  App.  Div.  353. 

*  127  U.  S.  379. 
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"  The  value  of  said  ore  and  the  price  to  be  paid  therefor  shall  be 
fixed  in  lots  of  about  one  hundred  tons  each ;  that  is  to  say,  as 
soon  as  such  a  lot  of  ore  shall  have  been  delivered  to  said  second 
party,  it  shall  be  sampled  at  the  works  of  said  second  party  and 
the  sample  assayed  by  either  or  both  of  the  parties  hereto,  and  the 
value  of  such  lots  of  ore  shall  be  fixed  by  such  assay ;  in  case 
the  parties  hereto  cannot  agree  as  to  such  assay,  they  shall  agree 
upon  some  third  disinterested  and  competent  party  whose  assay 
shall  be  final."  The  buyer's  duty  was  not  merely  to  receive  the 
ore  and  pay  the  price,  but  to  make  an  assay  for  the  purpose  of 
fixing  the  price,  and  since  the  proper  performance  of  that  duty 
may  be  said  to  depend  upon  the  integrity  and  skill  of  the 
buyer,  it  would  not  be  unreasonable  to  hold  that  the  seller  anti- 
cipated personal  performance  by  the  buyer  and  that  the  buyer's 
duties  were  not  transferable.  As  a  matter  of  fact,  the  Supreme 
Court  held  that  the  buyer's  assignment  could  not  be  supported, 
but  rested  its  decision  upon  the  less  satisfactory  ground  that  the 
sale  was  on  credit. 

Again,  in  Hardy  v.  So.  Bend  Iron  Work  Co.,^  which  is  decided 
on  the  credit  theory,  it  appeared  that  the  defendant  contracted  to 
sell  certain  plows  to  Mason  and  Hardy  on  credit;  that  in  the 
contract  it  was  stipulated  that  in  case  Mason  and  Hardy  desired 
to  purchase  other  or  further  plows  during  the  year  such  purchases 
should  be  made  upon  certain  conditions  as  to  credit  and  discount ; 
that  it  was  further  stipulated  in  the  contract  that  the  defendant 
would  not  sell  plows  to  any  other  person  in  the  vicinity  during  the 
year.  Before  the  time  stipulated  for  the  delivery  of  the  plows  by 
the  defendant.  Mason  withdrew  from  the  firm  and  assigned  his 
interest  in  the  contract  to  Hardy,  whereupon  and  wherefor  de- 
fendant refused  to  ship  the  goods.  It  is  obvious  that  in  this  case 
the  buyers  were  expected  not  only  to  receive  and  pay  for  the 
plows  bought  by  them,  but  to  endeavor  to  sell  as  many  of  the 
seller's  plows  as  possible.  It  follows  that  there  was  a  reliance  by 
the  seller  upon  the  business  judgment  and  ability  of  the  buyers, 
and  that  such  buyers  could  not  assign  their  rights  and  duties  under 
the  contract. 

The  same  is  true  of  the  earlier  Missouri  case  of  Lansden  v, 
McCarthy.^  The  defendant  agreed  to  furnish  on  credit  to  the 
plaintiffs  assignors  at  the  St.  Charles  Hotel  all  the  fresh  beef, 

1  129  Mo.  222.  «  45  Mo.  106. 
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pork,  and  mutton  that  might  be  required  at  the  hotel  for  the 
ensuing  year  at  ten  cents  per  pound.  Plaintiff  bought  the  hotel 
and  took  an  assignment  of  the  meat  contract,  but  defendant  refused 
to  continue  performance.  The  court  held  that  the  assignment 
could  not  be  supported,  because  of  the  stipulation  for  credit. 
The  decision  might  have  been  rested,  however,  upon  the  ground 
that  the  seller's  agreement  to  sell  at  the  price  mentioned  may  have 
been  induced  by  the  expectation  that  the  hotel  would  thrive  and 
that  large  quantities  of  meat  would  be  required  and  ordered. 
Such  expectation  would  obviously  denote  a  reliance  upon  the 
personal  judgment  and  skill  of  the  buyer  in  the  management  of 
the  hotel,  and  would  render  the  contract  non-assignable  in  the 
sense  under  discussion.^ 

In  the  recent  House  of  Lords  Case  of  Tolhurst  v.  Associated 
Portland  Cement  Manufacturers,  already  referred  to,  the  impor- 
tance of  this  element  of  reliance  upon  the  peculiar  character  of  the 
buyer  was  recognized.  The  facts  of  the  case  were  in  many 
respects  similar  to  those  of  the  Arkansas  Valley  Smelting  Co.  v. 
Belden  Mining  Co.^  Tolhurst,  the  owner  of  chalk  quarries, 
made  a  contract  with  the  Imperial  Portland  Cement  Company 
by  which  it  was  agreed  that  he  would  for  fifty  years  supply  to  the 
company  and  that  the  company  should  take  and  buy  from  him  at 
least  seven  hundred  and  fifty  tons  of  chalk  per  week  at  a  certain 
price  to  be  paid  monthly,  and  so  much  more,  if  any,  as  "  the 
company  shall  require  for  the  whole  of  their  manufacture  upon 
their  said  land,"  near  the  quarries.  The  Imperial  Company  after- 
ward assigned  the  contract  and  sold  its  works  and  business  to  the 
Associated  Company,  whereupon  Tolhurst  claimed  that  he  was 
not  bound  to  perform  to  the  assignee.  As  has  already  been  said, 
the  point  that  the  contract  was  non-assignable  because  it  provided 
for  deliveries  on  credit  does  not  appear  to  have  been  made.  But 
it  was  strongly  urged  upon  the  court  that  the  assignee  had  a  much 
larger  capital  and  business  than  the  assignor,  that  it  therefore 
would  probably  require  much  larger  quantities  of  chalk,  and  that 
the  contract  had  been  made  in  contemplation  of  the  needs  of  the 
smaller  company  only,  and  that  to  compel  the  seller  to  supply  the 
needs  of  the  larger  one  would  be  to  compel  him  to  do  something 
very  different  from  that  which  he  had  agreed  to  do.     The  court 


1  See  also,  Wheeler  v.  Walton  &  Whain  Co.,  64  Fed.  664. 
*  127  U.  S.  379. 
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held  the  contract  assignable,  declaring  that  little  emphasis  should 
be  given  the  words  **  the  Company  *'  and  **  their  "  in  the  contract, 
and  pointing  out  that  the  length  of  the  duration  of  the  contract,  the 
fact  that  there  was  no  reliance  upon  personal  skill  or  personal  con- 
fidence, and  the  further  circumstance  that  the  buyer  was  induced 
to  purchase  the  land  and  establish  the  works  by  the  prospect  of 
advantages  flowing  from  immediate  connection  with  Tolhurst's 
quarries,  precluded  the  notion  that  the  contract  was  dependent 
upon  the  continuation  in  business  of  both  parties.  "Very  great 
hesitation,"  however,  was  expressed  by  Lord  Chancellor  Halsbury, 
and  Lord  Robertson  entered  a  strong  dissent. 

Before  leaving  this  class  of  cases,  it  should  be  noted  that  where 
the  buyer  engages  to  give  a  promissory  note  for  the  price  of  goods, 
he  cannot  assign  the  contract  so  as  to  compel  the  seller  to  accept 
the  note  of  his  assignee.  The  duty  of  giving  a  promissory  note, 
unlike  that  of  paying  money,  is  plainly  personal  —  the  money  of 
the  assignee  is  the  same  as  that  of  the  assignor,  but  his  note  is  very 
different.*  For  the  same  reason,  a  seller  cannot  delegate  his  duty 
of  warranting  the  goods  to  be  delivered  under  the  contract.^ 

(S)  Contracts  of  agency,  i.  Assignment  by  employer.  An 
assignment  by  the  employer  of  the  benefit  of  the  service,  accom- 
panied only  by  a  delegation  of  the  duty  of  paying  the  employe, 
would  appear  to  be  unobjectionable.  As  has  been  said  of  the  cases 
of  sales,  the  payment  of  money  is  a  duty  the  performance  of  which 
requires  no  particular  skill  nor  judgment  nor  taste.  But  if  the 
assignment  purports  to  transfer  the  right  to  direct  or  control  the 
employe's  performance,  as  in  nearly  every  case  it  must,  the  em- 
ploye will  be  released.' 

2.  Assignment  by  employe.  Whether  the  assignment  by  the 
employe  of  his  right  to  compensation,  coupled  with  a  delegation 
of  his  duty  of  performance,  is  sustainable,  depends  entirely  upon 
the  character  of  the  service  required  by  the  contract.  If  the 
employe  be  a  servant,  as  distinguished  from  an  agent,  whether  the 
performance  of  his  duty  requires  skilled  or  common  labor,  he  can- 
not make  such  an  assignment.  For  "  the  servant's  character, 
habits,  capacity,  industry,  and  temper,  all  enter  into  and  affect  the 
contract  which  the  master  makes,  and  are  material  and  essential 

^  Rappleye  v.  Racine  Seeder  Co.,  79  la.  220. 
«  Sprankle  v.  Truclove,  54  N.  E.  (Ind.)  461. 

«  Globe,  etc..  Ins.  Co.  v.  Jones,  89  N.  W.  (Mich.)  580;  Hayes  v,  Willio,  4  Daly 
|N.  Y.  C.  P.)  259;  Huffcut  on  Agency  §  86;  and  see  Lacy  v.  Getman,  119  N.  Y.  109. 
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where  the  service  rendered  is  to  be  personal  and  subject  to  the 
daily  direction  and  choice  and  control  of  the  master."  ^  If  he  be 
an  agent,  the  test  is  whether  the  performance  of  his  duty  involves 
the  exercise  of  judgment,  skill,  taste,  or  discretion.  If  it  does,  the 
reasonable  inference  is  that  the  principal  relied  upon  his  possession 
of  the  qualification,  and  that  a  vicarious  performance  will  not 
satisfy  the  contract.^  And  perhaps  it  should  be  added,  in  this 
connection,  that  where  some  of  the  duties  of  the  agent  involve  the 
exercise  of  discretion  and  others  do  not,  the  former  may  not  be 
delegated  while  the  latter  may. 

(c)  Engagements  of  Independent  Contractors,  There  are  a  num- 
ber of  interesting  cases  involving  the  right  of  an  independent 
contractor  to  transfer  both  his  right  to  compensation  and  his 
duty  of  performance.  Indeed,  the  most  frequently  cited  illus- 
trations of  non-assignable  contracts  are  of  this  class  —  engage- 
ments to  paint  a  portrait,  to  make  a  carriage,  to  write  a  book, 
et  cetera.  In  most  of  the  cases  the  true  test  —  that  of  intention 
as  manifested  by  the  character  of  the  performance  required  — 
is  recognized  and  applied.  Unfortunately  the  results  arc  not 
always  harmonious.  For  example,  it  is  difficult  to  reconcile  the 
two  cases  of  Robson  v.  Drummond  ^  and  British  Wagon  Company 
V,  Lea,*  the  first  holding  an  engagement  to  repair  and  paint  a 
carriage  non-assignable,  the  second  holding  an  engagement  to 
repair  railroad  wagons  assignable.  And  with  reference  to  public 
printing  contracts  there  likewise  appears  to  be  a  conflict  of 
authority.  South  Dakota  holding  them  assignable  and  Kansas 
holding  them  non-assignable.  In  this  instance,  however,  it  is 
thought  that  the  two  cases  may  be  distinguished.  In  the  South 
Dakota  case^  the  court  points  out  that  under  the  state  law  the 
contract  must  be  let  to  the  lowest  responsible  bidder,  the  only 
limitation  being  that  the  contract  should  not  be  let  to  parties  out- 
side of  the  state.  "  It  will  thus  be  seen  that  the  question  of  the 
personal  qualification  of  the  contractor  does  not  enter  into 
the  contract.  The  contract  is  not  for  the  personal  services  of  the 
contractor,  and  he  may  do  the  work  through  agents  or  assignees." 


1  Lacy  V.  Getman,  119  N.  Y.  109,  at  115.     Sec  also  Litka  v,  Wilcox,  39  Mich.  94. 
s  Huffcut  on  Agency  §§  92-94  and  cases  cited ;  also  Sloan  v,  Williams,  138  lU.  43, 
and  Marquette  v.  Wilkinson,  78  N.  W.  (Mich.)  474. 
«  2  B.  &  Ad.  303. 

*  L.  R.  5  Q.  B.  D.  149. 

*  Carter  v.  State,  8  So.  Dak.  153. 
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In  the  Kansas  case,^  on  the  other  hand,  there  is  nothing  in  the 
report  to  indicate  that  the  printing  was  let  or  was  required  to  be 
let  to  the  lowest  bidder,  or  even  that  bids  were  received.  The  court 
was  justified  in  inferring,  under  such  circumstances,  that  the  con- 
tract was  made  with  a  view  to  the  superior  qualification  of  the 
contractor.  For,  as  the  court  says :  **  Printing  is  an  art ;  it  is  more 
than  a  mere  mechanical  pursuit.  Given  the  requisite  type  and 
other  appliances,  some  who  practise  it  can  make  a  printed  page 
as  pleasing  to  the  artistic  sense  as  a  picture;  while  others,  with 
the  same  advantages,  can  produce  nothing  that  is  not  grievous  to 
the  judgment,  eye,  and  taste."  ^ 

IV.  Assignment  of  Rights,  Delegation  of  Duty,  and 
Renunciation  by  Assignor  of  Liability  for  Further  Per- 
formance. That  the  obligation  of  a  contract  cannot  be  trans- 
ferred without  the  consent  of  the  obligee,  is  fundamental.  **  You 
have  the  right  to  the  benefit  you  anticipate  from  the  character, 
credit,  and  substance  of  the  party  with  whom  you  contract."' 
It  follows  that  an  assignment  which  purports  to  transfer  both 
the  rights  and  the  obligations  of  the  contract  amounts  to  a 
renunciation,  and  absolves  the  other  party  from  further  perform- 
ance. This  is  the  meaning,  it  is  presumed,  of  the  oft  repeated, 
though  somewhat  obscure  statement  that  "  Rights  arising  out 
of  contract  cannot  be  transferred  if  they  are  coupled  with  lia- 
bilities,"*—  that  is  to  say,  coupled  with  liabilities  not  in  the 
contract  but  in  the  assignment.  If  the  renunciation  by  the  assignor 
of  liability  for  further  performance  be  express,  the  case  is  perfectly 
clear.  But  in  the  absence  of  express  renunciation  it  is  not  easy 
to  determine  whether  by  "  assigning  "  the  contract  it  was  intended 
to  transfer  its  obligation  or  not.  Since  an  attempt  so  to  do  would 
in  no  case  be  effective,  and  moreover  would  constitute  a  breach 
of  the  contract,  it  is  thought  that  the   presumption   should   be 

1  Campbell  v.  Comm'ra,  67  Pac.  866. 

*  See  also  Ellis  v.  State,  4  Ind.  i.  In  contracts  for  construction  of  public  works, 
paving  streets,  cleaning  streets,  etc.,  the  contractor  is  permitted  to  assign  rights  and 
delegate  duties :  Devlin  v.  The  Mayor,  etc..  63  N.  Y.  8 ;  City  v.  Clemens,  42  Mo.  69 ; 
Philadelphia  v.  Lockhardt,  73  Pa.  St.  211 ;  Columbia  Water  Co.  v.  Columbia,  5  S.  C. 
225;  Ernst  V.  Kunkle,  5  Oh.  St.  520;  Taylor  v.  Palmer,  31  Cal.  240. 

Other  interesting  independent  contract  cases  are :  Galcy  v.  Melton,  172  Pa.  St.  443 ; 
Mirror  v.  Galvin,  55  Mo.  App.  412  ;  Pike  v.  Waltham,  47  N.  E.  (Mass.)  437;  Edison 
V.  Bapka,  69  N.  W.  (Mich.)  499;  Jenkins  v.  Land  Co.,  13  Wash.  502;  Northwestern 
Cooperage  Co.  v,  Byers,  95  N.  W.  (Mich.).  529. 

*  Humble  v.  Hunter,  12  Q.  B.  310,  at  317. 

*  Pollock  on  Contract  (4th  ed.)  425. 
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against  such  an  intention,  and  that  when  the  other  party  to 
the  contract  is  notified  of  the  assignment  he  may  perform  for  the 
benefit  of  the  assignee  without  losing  his  remedy  against  the 
assignor.  There  are  many  circumstances,  however,  which  might 
overcome  the  presumption,  and  some  of  the  cases  holding  that 
the  rights  and  duties  of  a  vendee  are  non-assignable  may  be  sus- 
tained upon  this  ground.  For  example,  in  Hardy  v.  South  Bend 
Iron  Works  ^  the  facts  that  the  assignor  was  a  partnership 
and  that  the  assignment  was  made  upon  its  dissolution,  might 
justify  the  inference  of  an  intention  to  renounce  liability  for  further 
performance.  Yet  such  does  not  appear  to  have  been  a  ground  of 
decision,  for  the  court  says :  "  We  need  not  discuss  whether  Mason 
[the  retiring  partner]  would  continue  liable  to  defendant  for  faith- 
ful performance  after  dissolution  of  the  firm.  That  is  not  in  issue 
here."  And  in  British  Wagon  Company  v.  Lea^  the  fact  that 
at  the  time  of  the  assignment  the  assignor  company  was  actu- 
ally in  process  of  liquidation  was  not  sufficient  to  lead  the  court 
to  infer  that  the  intent  was  to  renounce  liability.  Says  the  court : 
"  So  long  as  the  Parkgate  Company  [assignor]  continues  to  exist, 
and  through  the  British  Company  [assignee]  continues  to  fulfill  its 
obligation  to  keep  the  wagons  in  repair,  the  defendant  cannot,  in 
our  opinion,  be  heard  to  say  that  the  former  company  is  not 
entitled  to  the  performance  of  the  contract  by  them,  on  the  ground 
that  the  company  had  incapacitated  themselves  from  performing 
their  obligations  under  it,  or  that  by  transferring  the  performance 
thereof  to  others  they  have  absolved  the  defendants  from  further 
performance  on  their  part."  ^ 

In  this  connection  attention  must  again  be  called  to  Arkansas 
Valley  Smelting  Company  v,  Belden  Mining  Company.*  Here 
the  contract  was  assigned  twice,  —  first  by  Billings  &  Eilers, 
upon  their  dissolution,  to  Billings,  and  subsequently  by  Billings  to 
the  plaintiff.  It  may  not  be  unreasonable  to  infer  from  the  fact  of 
dissolution  of  the  partnership  that  the  intention  of  the  original 
buyers,  Billings  &  Eilers,  was  to  renounce  liability  for  further 
performance.  As  to  the  first  assignment,  therefore,  the  defendant 
might  well  have  claimed  to  be  absolved  by  such  renunciation.  To 
quote  the  opinion  of  Mr.  Justice  Gray,  the  defendant  *'  could  not 

1  129  Mo.  222.  «  L.  R.  5  Q.  B.  D.  149. 

'  See  also  Horst  v.  Roehm,  84  Fed.  565,  and  Tolhurst  v.  Associated  Cement  Man- 
ufacturers, ['903]  A.  C.  414. 
*  127  U.  S.  379. 
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be  compelled  to  accept  the  liability  of  any  other  person  or  corpo- 
ration as  a  substitute  for  the  liability  of  those  with  whom  it  con- 
tracted." As  a  matter  of  fact,  however,  the  defendant  chose  to 
accept  the  liability  of  Billings,  the  assignee  under  the  first  assign- 
ment, and  refused  to  perform  only  upon  the  assignment  by  Billings 
to  the  plaintiff.  Moreover,  there  was  no  circumstance  attending 
this  second  assignment  which  indicated  an  intent  on  the  part  of  the 
assignor  to  renounce.  It  is  submitted,  therefore,  that  such  an 
intent  should  not  have  been  inferred,  and  that  the  assignment 
should  not,  upon  that  ground,  have  been  condemned. 

Frederic  C.  Woodward. 
Northwestern  University  Law  School. 
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THE   GAGE   OF   LAND    IN    MEDIEVAL 
ENGLAND/ 

II. 

THE  English  gage  of  land  with  possession  of  the  debtor 
until  default  is  to  all  seeming  developed  later  than  the  gage 
with  immediate  possession  of  the  creditor;  the  origin  of  this  later 
form  of  security  for  loans  being  directly  connected  with  the  history 
of  the  process  of  judicial  execution.* 

Before,  however,  taking  up  this  phase  of  the  development,  we 
wish  to  tarry  a  moment  in  the  realm  of  medieval  "  charges," 
*'  liens,"  "  burdens  '*  and  "  encumbrances  "  on  land  that  are  created 
for  purposes  other  than  the  securing  of  debts  owing  to  creditors. 
Here,  in  certain  instances  at  least,  a  right  in  rem  is  created  in 
favor  of  one  who  does  not  take  immediate  possession  of  the 
burdened  land;  but  different  opinions  may  perhaps  be  held  as 
to  whether  in  such  cases  there  is  really  a  gage  of  land  in  the 
sense  of  a  security  for  a  personal  claim.  Thus,  for  instance, 
the  warranty  of  title  to  land  conveyed  may  create  a  charge  on 
other  land  remaining  in  the  hands  of  the  warrantor,  and  the  en- 
dowment of  the  wife  at  the  door  of  the  church  may  create  a 
charge  on  all  the  land  of  the  husband.  In  such  cases,  should 
the  feoffee  be  ousted  or  should  the  husband  die  in  the  lifetime 
of  the  wife,  the  land  previously  bound  by  the  warranty  or  by 
the  endowment  may  be  followed  into  the  hands  of  third  persons 
and  made  to  answer  the  claim  of  the  feoffee  or  the  widow.     To 

1  Continued  from  17  Harv.  L.  Rev.  557. 

^  Franken,  Das  franzosische  Pfandrecht  im  Mittelalter  7,  and  Branner,  Grundziige 
der  deutschen  Rechtsgeschichte  189,  190,  take  this  view  as  to  the  Germanic  law  on 
the  Continent.  2  Heusler,  Institutionen  des  deutschen  Privatrechts  135,  143-150, 
maintains  that  both  the  gage  with  and  the  gage  without  the  creditor's  possession 
appear  equally  early  in  old  German  law,  and  that  Indeed  there  is  no  direct  connection 
between  judicial  execution  and  the  origin  of  the  gage  with  debtor's  possession.  For 
views  of  other  legal  scholars  see  2  Heusler,  Institutionen  144,  and  Wigmore.  The 
Pledge-Idea,  10  Harv.  I^  Rev.  341-350.  Although  the  present  writer  alone  is  respon- 
sible for  views  held  in  this  paper,  he  wishes  to  express  indebtedness  to  his  friends 
Professor  Gierke  and  Dr.  Neubecker,  of  the  University  of  Berlin,  for  suggestions  as 
to  the  nature  of  the  gage  with  possession  of  the  debtor,  more  especially  the  German 
Hypothek. 
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give  immediate  possession  of  the  burdened  land  to  the  feoffee 
or  the  wife  would  be  needless  and  indeed  without  meaning ;  the 
creation  of  the  charge,  the  right  in  rem^  is  all  that  is  necessary.^ 

In  the  medieval  period  warranty  is  the  obligation  of  defending 
the  title  to  land  conveyed,  and,  should  the  defense  fail,  of  giving 
to  the  eyicted  owner  other  land  of  equal  value  in  exchange,  an 
excambium  ad  valentiam;^  the  warranty  being  generally  enforced 
by  voucher  or  by  the  writ  of  warantia  cartae^  sometimes  it  would 
seem  by  writ  of  Covenant*  Besides  the  warranty  binding  only 
the  warrantor  and  his  heirs,  warranty  may  in  the  thirteenth  century 
create  also,  as  we  have  just  stated,  a  charge  or  lien  on  other  lands 
remaining  in  the  hands  of  the  warrantor  that  is  enforceable  against 
the  whole  world.  In  the  words  of  Bracton:  Non  solum  obligatur 
persona  feoffatoris  .  .  .  ,  poterit  etiam  tenementum  obligari  cum 
persona  tacite  vel  expresse.* 

This  lien  or  charge,  this  obligatio  rei^  may  arise,  therefore,  out 
of  an  express  warranty  or  out  of  a  tacit  warranty.  An  express 
warranty  binds  a  certain  designated  tenement.^  A  tacit  warranty 
implied  in  a  feoffment  binds,  says  Bracton,  all  the  other  lands  that 
the  feoffor  has  on  the  day  of  the  feoffment.^  That  the  feoffee  of 
the  warrantor  acquires  a  right  in  rem  is  shown  by  the  fact  that 
land  bound  by  warranty  passes  to  everyone  with  the  charge.  The 
land  is  bound  in  the  hands  of  the  warrantor's  heirs.  It  may  be 
followed  into  the  hands  of  assigns,  and  even  into  the  hands  of 
the  king  and  the  chief  lord,  who  has  it  as  an  escheat.  Should  the 
warranty  fail  and  should  the  burdened  land  be  called  for  to  answer 

1  For  the  German  law  see  2  Heusler,  Institutionen  135,  147,  148. 

*  See  Glanvill,  III.;  Bracton,  f.  257l>-26ib,  38o-399b;  Beames,  notes  to  Glanvill, 
III.,  Beale's  edition ;  Holmes,  Common  Law  372 ;  i  Gray,  Cases  on  Property  416-419. 
Compare  2  Brunner,  Deutsche  Rechtsgeschichte  516;  2  Pollock  and  Maitland,  Hist. 
Eng.  Law  663. 

*  See  Bracton,  f.  399,  and  2  Pollock  and  Maitland,  Hist.  Eng.  Law  218,  n.  4,  664. 
Compare  Rawle,  Covenants  for  Title,  5th  ed.,  12,  16. 

*  Bracton,  f.  382.  In  the  later  Middle  Ages  a  mere  warranty  would  not  bind  the 
other  lands  of  the  warrantor  in  what.soever  hands  they  might  come.  To  create  a  lien 
on  the  land  it  was  necessary  to  bring  an  action  of  warantia  cartae  and  get  a  judgment 
pro  loco  et  tempore.    See  Rawle,  Covenants  for  Title,  5th  ed.,  12,  13. 

*  Sec  Bracton,  f.  382,  388b,  and  the  thirteenth-century  annotations  to  Bracton*s 
Note  Book,  pi.  748.  « 

*  Bracton,  f.  382;  Bracton's  Note  Book,  pi.  748,  and  thirteenth-century  annota- 
tions; Y.  B.  20-21,  Ed.  I.,  pp.  359-361.  See  Maitland,  Bracton's  Note  Book,  pi.  748, 
note  7. 

'  Bracton,  f.  382,  38ab,  388,  388b;  Bracton's  Note  Book,  pi.  748,  thirteenth 
century  annotations. 
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the  claim  of  the  warrantor's  feoffee,  every  possessor  must  give  up 
the  land.* 

In  the  legal  literature  of  the  twelfth  and  thirteenth  centuries  the 
dos  is  represented  as  a  gift  from  the  bridegroom  to  the  bride  ad 
ostium  ecclesiae^  at  the  time  of  the  marriage  ceremony,  and  yet  as 
a  gift  which  the  law  compels  the  bridegroom  to  make.^  The  gift 
may  take  the  form  of  a  dower  of  certain  definite  lands,  but  never 
more  than  a  third  of  all  the  lands  of  the  husband ;  and  in  this 
form  the  dower  is  called  a  dos  nominataS  A  dos  rationabilis, 
on  the  other  hand,  is  in  the  twelfth  century  the  dower  of  a  third 
of  all  land  in  the  freehold  seisin  of  the  husband  on  the  day  of 
the  nuptials;  and,  when  the  husband  fails  to  give  a  dos  nominata^ 
it  is  assumed  by  the  law  that  he  wishes  to  give  a  dos  rationabilis!^ 
In  the  time  of  Britton  the  wife  has  a  right,  in  the  case  of  a  dos 
rationabilis^  to  a  third  of  all  the  lands  in  the  seisin  of  the  husband 
during  his  entire  life;  ^  and  this  is  the  rule  of  the  common  lawJ 

In  the  time  of  Bracton  the  wife  seems  to  acquire  at  once,  by 
the  giving  of  a  dos  nominata,  "  true  proprietary  rights "  in  the 
lands.  Unless  she  has  joined  with  her  husband  in  the  levying 
of  a  final  concord  before  the  king's  justices,  she  is  entitled,  on 
his  death,  to  recover  the  very  land  designated  from  any  one  who 
now  has  it  in  his  hands.  If  the  tenant  be  sued  by  the  woman,  he 
will  vouch  the  heir  of  the  husband.  The  heir  will  probably  be 
obliged  to  warrant  the  gift  of  his  ancestor,  and,  should  he  fail 
in  this,  he  must  give  the  evicted  tenant  a  compensation  in  value 
out  of  other  lands  of  the  ancestor.     This,  however,  does  not  con- 


1  See  Bracton,  f.  38o-382b,  388,  388b ;  Bracton's  Note  Book,  pi.  638,  748,  1024 ; 
Fleta,  lib.  VI.  c.  23,  §  17  ;  Maitland,  Bracton's  Note  Book,  pi.  748,  note  7  ;  Holmes, 
Common  Law  394,  395.  Holmes,  Common  Law  395  :  "  Fleta  writes  that  every  pos- 
sessor will  be  held.  There  cannot  be  a  doubt  that  a  disseisor  would  have  been 
bound  equally  with  one  whose  possession  was  lawful.**  The  various  writs  will  be 
found  very  fully  collected  in  Bracton,  f.  38o-399b. 

^  The  endowment  is  at  the  door  of  the  church  to  insure  publicity  and  solemnity. 
See  Coke  on  Littleton  34a ;  Beames,  Translation  of  GlanviUe,  Beale*s  ed.  94,  n.  2 ; 
2  Pollock  and  Maitland,  Hist.  Eng.  Law  374,375. 

•  Compare  Co.  Lit.  30b,  31a. 

•  In  the  later  Middle  Ages  the  dos  nominata  may  be  more  than  a  third  of  all  the 
lands.  See  Littleton,  §§  37,  39;  2  Pollock  and  Maitland,  Hist.  Eng.  Law  421, 
425,  426.    Compare  Co.  Lit.  33b. 

•  Glanvill,  VI.  i,  2,  17;  Bracton,  f.  92 ;  i  Reeves,  Hist.  Eng.  Law  155,  156; 
2  Pollock  and  Maitland,  Hist.  Eng.  Law  420,  421,  425. 

•  I  Nichols,  Britton,  pp.  xli,  xlii,  and  2  idem  238,  242 ;  2  Pollock  and  Maitland, 
Hist.  Eng.  Law  421. 

^  Littleton,  §  37  ;  Co.  Lit.  33b.    Compare  2  Reeves,  Hist.  Eng.  Law  577-579. 
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cern  the  wife  at  all.  Her  right  is  to  the  land  named  by  her  hus- 
band and  she  can  evict  the  tenant* 

If  one-third  of  the  land  that  the  feoffee  holds  under  the  feoff- 
ment from  the  husband  be  claimed  by  the  widow  as  dos  rationabilis, 
and  if  the  feoffee  vouch  the  heir  to  warranty,  the  widow  must  see 
that  the  heir  appears  in  court,  for  the  heir  is  also  the  warrantor 
of  her  dower.  If  it  be  confessed  by  the  heir  that  sufficient  other 
lands  have  come  to  him  to  endow  the  widow,  the  feoffee  will  be 
allowed  to  keep  his  land  and  the  widow  will  be  given  a  judgment 
against  the  heir.  Should,  however,  the  heir  have  no  other  lands, 
then  the  widow  can  recover  a  third  of  the  land  held  by  the  feoffee. 
The  feoffee  will  get  judgment  against  the  heir;  and,  on  the  death 
of  the  woman,  the  feoffee  will  get  back  the  land  that  the  widow 
has  been  holding  as  dower.  As  expressed  by  Pollock  and  Mait- 
land:  "The  unspecified  dower  is  therefore  treated  as  a  charge 
on  all  the  husband's  lands,  a  charge  that  ought  to  be  satisfied 
primarily  out  of  those  lands  which  descend  to  the  heir,  but  yet 
one  that  can  be  enforced,  if  need  be,  against  the  husband's 
feoffees."^ 

Again,  it  is  not  uninstructive  to  observe  that  feudal  services  and 
rents-service  are  in  the  medieval  law  a  "  charge  "  or  **  burden  "  on 
the  land  held  by  the  tenant.^  Should  the  tenant  make  default,  the 
lord  may  not  only  distrain  the  chattels  that  are  on  the  encumbered 
land,  but  he  may  reach  the  land  itself.  The  tenement  may  be 
forfeited  to  the  lord ;  or,  the  lord  may  enter  into  possession  and 
reduce  his  claim  out  of  the  fruits  of  the  land  ;  or,  he  may  enter 
and  hold  the  land  as  a  mere  distress,  with  no  right  to  keep  it 
as  a  forfeiture  and  with  no  right  to  satisfy  himself  out  of  the 
profits.* 

1  Bracton,  f.  299b;  2  Pollock  and  Maitland,  Hist.  Eng.  Law  422,  423.  On  the 
legal  nature  of  the  wife's  right  in  the  land  before  the  husband's  death,  compare 
Bracton,  f.  300b ;  Beames,  Translation  of  Glanville,  Beale's  ed.,  97,  n.  3.  See  Glan- 
vill,  VI.  3. 

2  Bracton,  f .  300 ;  2  Pollock  and  Maitland,  Hist.  Eng.  Law  423,  426.  For  the  writs 
of  the  dowager  see  Glanvill,  VI.;  Bracton,  f.  296-3i7b;  2  Britton,  liv.  V.,  c. 
IV.-XIII. 

«  See,  for  instance,  Stat.  Glouc,  6  Ed.  I.  c.  4;  Stat.  West.  IT,  13  Ed.  I.  c.  21; 
I  Britton,  liv.  II.  c.  XVIII,  %  10;  Holmes,  Common  I^w  388.  Similar  in  its  effect  is 
the  so-called  Ahmeierungsrecht  in  the  case  of  the  German  Rrbpacht  and  the  emphyteusis 
of  Roman  law  and  the  German  common  law.  Compare  also  von  Amira,  Das  Altnor- 
wegische  VoUstreckungsverfahren  (1874)  314  ^/j/^. 

^  Note,  further,  the  special  significance  of  the  rent-charge  in  the  English  medieval 
period.    Compare  2  Heusler,  Institutionen  150-153. 
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By  the  feudal  law  failure  of  the  tenant  to  perform  the  services 
results  in  a  forfeiture  of  the  land ;  but  only  after  the  tenant  has 
been  adequately  warned  and  after  judgment  of  the  lord's  court. 
If  the  tenant  be  summoned  three  times  without  responding,  the 
feudal  law  enables  the  court  to  put  the  lord  into  possession  for 
a  year.  Should  the  tenant  redeem  within  the  year,  possession 
is  restored  to  him ;  but  should  he  not  redeem,  he  loses  the  land.^ 

Forfeiture  may  also  be  enforced  by  writ  of  cessavit  per  biennintn^ 
introduced  by  statute  in  the  reign  of  Edward  I.  If  the  tenant 
fail  to  perform  his  services  or  pay  his  rent  for  two  years,  and  if 
there  be  insufficient  chattels  for  a  distraint,  the  lord  may  obtain 
a  writ  of  cessavit  out  of  chancery.  This  writ  enables  the  lord, 
if  the  tenant  still  fail  to  redeem  by  tendering  his  arrears  and 
damages  before  judgment,  to  recover  the  land  or  fee  itself  in 
demesne.  The  land  thus  adjudged  to  the  lord  is  forfeited  for  ever, 
for  the  tenant  has  now  no  right  to  redeem.* 

What  practically  amounts  to  forfeiture  is  also  found  in  the 
Kentish  custom  of  gavelet.  If  the  tenant  of  land  held  in  gavel- 
kind falls  into  arrears  with  his  services  and  rents,  the  lord  is  to 
get  permission  of  his  own  Three-Weeks-Court  to  distrain  the 
chattels  of  his  tenant  found  upon  the  tenement;  and  the  lord 
in  thus  seeking  to  distrain  is  to  be  accompanied  by  good  wit- 
nesses. This  attempt  to  distrain  is  to  be  continued  for  four 
sessions  of  this  court  of  the  lord,  and  if  before  the  fourth  court 
sufficient  chattels  cannot  be  found,  the  court  then  awards  that 
the  lord  may  take  the  tenement  into  his  hands  en  noun  de  des- 
tresse  ausi  cum  boef  ou  vache.  The  lord  may  keep  the  land  in  his 
hands  a  year  and  a  day,  but  without  fertilizing  it;  and  within 
this  period  the  tenant  may,  if  he  pay  his  arrears  and  make  reason- 
able amends  for  the  withholding,  enter  once  more  into  his  land. 
If,  however,  the  tenant  do  not  thus  redeem,  the  lord  may  then 
make  all  the  proceedings  public  at  the  next  county  court,  and  in 
the  session  of  his  own  court  following  this  public  declaration  it 
is  finally  awarded  that  the  lord  may  enter  into  the  tenement  and 

1  See  2  Chron.  Abingd.  128;  Wright,  Tenures  197-199;  Gilbert,  Rents  3,  4; 
Robinson,  Gavelkind  195;  2  Reeves,  Hist.  £ng.  Law  186;  i  Pollock  and  Maitland, 
Hist  Eng.  Law  354.    See  also  Placita  Ang.-Norm.  97. 

«  See  Stat.  Glouc,  6  Ed.  L  c.  4 ;  Stat.  West.  II,  13  Ed.  I.,  c  21 ;  F.  N.  B.  f.  208  H, 
209,  210  A.;  Coke,  2  Inst.  295,  400,  460;  3  Blackstone  c  15,  §  I;  Co.  Lit.  47a, 
n.  4;  Co.  Lit.  I4aa,  n.  2;  Co.  Lit.  143b,  n.  5;  Booth,  Real  Actions  133-135;  Wright, 
Tenures  202;  Robinson,  Gavelkind  193-195;  i  Pollock  and  Maitland,  Hist.  Eng. 
Law  353. 
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cultivate  it,  taking  the  profits  as  in  his  own  demesne  {si  come  en 
son  demeyne)} 

If  now  the  tenant  comes  after  this  award  of  the  lord's  court  and 
wants  to  get  back  the  tenement,  thus  treating  the  whole  transaction 
as  in  effect  a  mere  pledge  quousque,  he  is  obliged,  before  this  can 
be  done,  to  perform  the  services  and  pay  the  rent,  and  must  in 
addition  make  proper  amends  to  the  lord  for  the  withholding  of 
the  services  or  rent* 

The  copies  of  the  custumal  differ,  however,  as  to  just  what 
amends  the  tenant  must  make,  a  good  deal  depending  apparently 
upon  an  old  Kentish  by-word  printed  in  the  custumal ;  and  owing,  it 
would  seem,  to  this  uncertainty  as  to  the  proper  reading  of  this  by- 
word, it  has  always  been  a  mooted  question  whether  the  Kentish 
gavelet  was  intended  as  a  continuing  security,  with  a  right  of  re- 
demption even  after  adjudication  to  the  lord,  or  whether  there  was 
an  absolute  forfeiture.  According  to  the  generally  accepted  read- 
ing of  the  by- word,  the  tenant  seems  to  have  a  theoretical  right  to 
redeem  by  paying  the  arrears  nine  —  or  eighteen  ?  —  times  over,  and 
in  addition  a  wergild  of  ;^5.  As  legal  scholars  have  pointed  out, 
this  is  practically  an  impossible  condition,  and  there  is  in  reality  a 
forfeiture  of  the  tenement,  though  the  ancient  law  in  its  forbearance 
is  loath  to  say  so.* 

Our  sources  leave  us  in  no  doubt,  however,  that  in  London  the 
medieval  procedure  by  gavelet  may  result  in  absolute  forfeiture. 
According  to  the  Statute  of  Gavelet,*  usually  attributed  to  the  tenth 
year  of  Edward  II/s  reign,  if  the  rents  be  in  arrear,  the  lord  shall 
first  distrain  all  the  chattels  on  the  land,  and  then,  if  these  be  in- 
sufficient, he  may  begin  proceedings  in  gavelet  by  a  writ  de  consue- 
tudinibus  et  servitiis.  If  the  tenant  deny  the  fact  that  he  owes  ser- 
vices or  rents,  the  lord  must  then  prove  in  court  by  witnesses  that 
he  is  seised  of  the  services  or  rents  now  in  arrear;  and  if  this  be 
proved,  the  lord  shall  then  recover  his  tenement  in  demesne  by 

^  Consuetudines  Cantiae^  I  Statutes  of  the  Realm  224a,  225;  Lambarde,  Perambula- 
tion of  Kent  498,  499,  526-528 ;  2  Reeves,  Hist.  £ng.  Law  186,  187 ;  Robinson, 
Gavelkind  195,  196.    Compare  Co.  lit.  142a,  n.  2. 

2  Consuetudifus  Cantiae^  i  Statutes  of  the  Realm  225;  Lambarde,  Perambulation 
528;  Robinson,  Gavelkind  196. 

*  For  details  as  to  this  question  see  De  Wandlerworth^s  Case^  reported  in  Robinson, 
Gavelkind  197;  i  Statutes  of  the  Realm  225,  n.  i;  Lambarde,  Perambulation  449; 
Robinson,  Gavelkind  196-202;  i  Pollock  and  Maitland,  Hist.  Eng.  Law  355,  n.  i. 
Compare  2  idem  591-593. 

*  StahUum  de  GaveUto  in  London^  i  Statutes  of  the  Realm  222 ;  Robinson,  Gavel- 
kind 194;  Co.  Lit.  142a,  n.  2 ;  2  Reeves,  Hist.  Eng.  Law  186,  187. 
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judgment  of  court.  If,  however,  the  tenant  acknowledge  the  ser- 
vices or  rents  and  the  arrears,  then  by  judgment  of  court  the  arrears 
shall  be  doubled,  and  the  tenant  must  also  pay  a  fine  to  the  sheriff 
for  the  wrongful  withholding  of  the  rents.  If  the  tenant  do  not 
come,  after  due  summons,  to  render  the  doubled  arrears  and  to  pay 
the  fine,  either  because  he  is  unwilling  or  unable  to  make  satisfac- 
tion, the  land  shall  be  delivered  to  the  lord  by  the  court  to  be  kept 
in  his  hands  for  a  year  and  a  day.  Within  this  period  the  tenant 
may  redeem  his  land  by  rendering  the  doubled  arrears  and  paying 
the  fine.  But  if  he  fail  thus  to  redeem  within  the  year  and  day, 
the  land  shall  then  by  judgment  of  court  be  forfeited  to  the  lord 
for  good  and  all.  The  land  shall  then  be  called  forschoke^  because, 
for  default  in  the  services,  it  shall  remain  to  the  lord  for  ever  in 
demesne.* 

The  common  law  will  not  allow  forfeiture  of  the  land  for  default 
of  the  tenant  in  performing  his  services  or  paying  his  rent;  to 
effect  a  forfeiture  it  is  necessary  to  introduce  from  the  Roman 
system  the  writ  of  cessavit  per  bienniunij  which  we  have  just  ad- 
verted to.  All  that  the  king's  court  in  the  days  of  Glanvill  and 
Bracton  will  permit  is  a  simplex  namium  of  the  land.  The  lord 
must  first  distrain  the  chattels  of  the  tenant ;  and  only  after  this 
has  been  done  may  the  lord  get  a  judgment  from  his  seignorial 
court  permitting  him  to  distrain  the  tenant  by  his  land.  By  virtue 
of  this  judgment  the  lord  is  able  to  seize  the  land  and  to  hold  it  as 
a  simplex  namium,  as  a  means,  that  is,  of  compelling  the  tenant  to 
render  the  arrears.  The  lord  cannot  obtain  the  land  as  a  forfeit- 
ure, and  he  has  even  no  right  to  take  the  profits.  The  tenant  re- 
tains his  right  to  redeem ;  and  whenever  he  is  willing  and  able  to 
satisfy  the  claim  of  the  lord,  the  lord  must  give  back  the  land.* 

In  the  law  set  forth  by  Littleton  and  Coke  it  is  sometimes  pos- 
sible for  the  one  entitled  to  rent  to  satisfy  his  claim  out  of  the  profits 
of  the  land :  thus,  where  a  feoffment  is  made  reserving  a  certain 
rent,  upon  the  condition  that,  if  the  rent  be  in  arrear,  the  feoffor  or 
his  heir  may  enter  and  hold  the  land  until  he  be  satisfied  or  paid 

1  Cowel,  Interpreter  (1727),  s.  v.  Foreschoke:  *^  Foreschokt  (Direlictum)  signifies 
originally  as  much  s^  forsaken  in  our  modem  hinguage." 

*  Glanvill,  IX,  8;  Bracton,  f.  205b,  217,  218;  Bracton's  Note  Book,  pi.  2,  270,  348, 
370;  Wright,  Tenures  199-201;  Co.  Lit.  142a,  n.  2 ;  x  Pollock  and  Maitland,  Hist 
Eng.  Law  352-355.  Compare  Gilbert,  Rents  3,  4.  It  is  true  that  feoffors  and  feoffees 
may  expressly  agree  that,  on  default,  the  feoffor  may  by  re-entry  get  back  the  land ; 
but  such  agreements  are,  before  the  middle  of  the  thirteenth  century,  very  rare  indeed. 
I  Pollock  and  Maitland,  Hist.  Eng.  Law  352. 


Digitized  by 


Google 


THE  GAGE  OF  LAND  IN  AfEDIEVAL  ENGLAND.        43 

the  arrears.  In  this  case,  says  Coke,  "  when  the  feoflfor  is  satisfied 
either  by  perception  of  the  profits  or  by  payment  or  tender  and 
refusall  or  partly  by  the  one  and  partly  by  the  other,  the  feoffee 
may  re-enter  into  the  land.'*  ^ 

The  history  of  gages  to  secure  loans  where  the  debtor  remains 
in  possession  of  the  gaged  land  until  default,  begins  with  the  com- 
ing in  of  the  Jews  and  of  foreign  merchants  from  Italy  and  other 
countries.  In  the  centuries  that  immediately  follow  the  Norman 
Conquest  it  is  English  policy  to  foster  industry  and  commerce. 
Foreigners  are  induced  to  visit  the  realm,  and  it  is  sought  to  make 
up  for  deficiencies  in  English  production  by  bringing  in  the  goods 
of  other  countries.  Systems  of  banking  and  insurance  take  root. 
In  the  interest  of  creditors  new  and  more  efficient  processes  of 
judicial  execution  are  established.  The  Exchequer  of  the  Jews  is 
set  up  as  a  branch  of  the  Great  Exchequer.  A  system  of  register- 
ing debts  owing  to  Jewish  creditors  and  the  gages  that  secure  them 
is  perfected,  this  system  allowing  a  free  buying  and  selling  of  Jew- 
ish obligations  and  efficient  execution  on  default.^  The  needs  of 
other  creditors  are  supplied  by  giving  them,  on  judgments  or  en- 
rolled recognizances  of  debt,  new  writs  of  execution  in  addition  to 
the  old  common  law  writs  oi  fieri  facias  and  levari  facias ;  these 
new  writs  enabling  the  creditor  to  reach  the  lands  and  chattels  and 
body  of  the  debtor.  The  writ  of  elegit  is  introduced  by  the  Statute 
of  Westminster  the  Second  for  creditors  generally.  Merchant 
creditors,  if  they  get  their  debtors  to  make  recognizances  of  debt 
before  courts  of  record  or  certain  public  officials,  may  obtain,  on 
the  default  of  their  debtors,  even  more  effective  remedy.  Mer- 
chant creditors  may  reach,  among  other  things,  not  only  half  the 
land,  as  under  the  Statute  of  Westminster  the  Second,  but  all  the 
land  of  the  debtor.  These  merchant  securities  are  known  as 
**  statutes  merchant "  and  "  statutes  staple,"  the  former  being  in- 
troduced by  the  Statute  of  Acton  Burnel  and  the  Statute  of  Mer- 
chants in  the  reign  of  Edward  I.,  the  latter  by  the  Statute  of  the 
Staple  under  Edward  III.  The  advantages  of  the  merchant  secu- 
rities are  given  to  all  creditors  by  the  Statute  23   Henry  VIII., 

^  Lit  §  327 ;  Co.  Lit.  202b,  203a.    See  Co.  Lit.  205a,  and  marginal  note  (d). 

*  See,  further,  3  Hoveden  266,  267;  Bracton,  £.  13,  386b;  2  Blackstone,  c.  20; 
Plowden,  Usury  95-98 ;  Horw'ood,  Y.  B.  32-33  Ed.  I.,  pp.  xii,  xlii ;  Jacobs,  Jews 
of  Angevin  England ;  Gross,  Exch.  of  the  Jews  (printed  in  i  Publications  of  Anglo- 
Jewish  Hist.  Exhibition);  i  Pollock  and  Maitland,  Hist.  Eng.  Law  468-475,  2 
uiim  123,  124;  Rigg,  Jewish  Exch.  (Seld.  Soc.)  ix-lxii;  Exch.  of  the  Jews,  18  L 
Quart.  Rev.  305-309. 
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introducing  the  security  known  as  a  '*  recognizance  in  the  nature 
of  a  statute  stapled  ^ 

A  gage  of  land  with  possession  of  the  debtor  to  secure  money 
obligations  is  therefore  rendered  necessary  and  possible  by  this 
development  of  credit  and  of  processes  of  judicial  execution ;  and, 
very  largely  for  the  benefit  of  the  mercantile  classes,  an  hypothe- 
cation of  land  may  now  be  created  by  judgment  and  by  the  reg- 
istration or  enrolment  of  contracts  under  seal.  The  publicity 
essential  to  this  form  of  gage  is  thereby  obtained ;  but  it  should 
be  well  observed  that  the  new  security  breaks  in  upon  the  old 
law  with  its  restraints  on  alienation  and  its  requirement  that 
livery  of  seisin  is  necessary  to  the  conveyance  of  rights  in  land. 
The  old  feudal  polity  is  attacked  and  attacked  successfully  by 
commercialism. 

The  gage  of  lands  and  tenements  to  Jewish  creditors  who  do  not 
take  possession  arises,  then,  on  the  registration  of  a  written  contract 
under  seal  before  public  officials  at  the  Jewish  Exchequer  or  in 
certain  towns.^ 

To  secure  principal  and  interest  the  debtor  may  thus  hypothe- 
cate certain  specific  lands ;  ^  and  lands  of  any  tenure  are  chargeable 
until  the  year  1234,  when  the  Crown's  demesne  estates  held  in 
socage  or  villeinage  are  exempted.* 

1  Sec,  further,  preambles  to  Stat.  Act.  Burnel,  11  Ed.  I.,  and  Stat.  Merchant,  13 
Ed.  I.;  Coke.  2  Inst.  677-680,  4  Inst.  237,  238;  Bac  Abr.  tit.  Execution;  Comyn, 
Digest,  tit.  Obligation  (K);  Wright,  Tenures  1 70-171;  2  Blackstone,  c  10,  §  V,  c. 
20,  §  2,  3  idem  c.  26,  §  5,  4  idem  c.  33,  §  III;  2  Reeves,  Hist.  Eng.  Law  71,  72, 
276-279,  3  idem  289 ;  Coote,  Mortgage,  2  ed.,  66 ;  Rogers,  Indus,  and  Com.  Hist.  Eng. 
(1892)  71,  72;  Cunningham,  Eng.  Indus,  and  Com.  during  Early  and  Middle  Ages, 
(1896)  222,  n.  3,  281-283,  290,  316,  317  ;  Cunningham  and  McArthur,  Eng.  Indus.  Hist.; 
2  Pollock  and  Maitland,  Hist.  Eng.  Law  203,  204,  596,  597 ;  Brodhurst,  Merchants  of 
the  Staple,  17  L.  Quart.  Rev.  62-74;  Carter,  Eng.  Legal  Institutions  (1902)  250-270. 

The  forms  of  gage  described  by  Glanvill  and  Bracton  seem  to  be,  as  we  have 
already  explained,  securities  with  immediate  possession  of  the  creditor.  For  the  view 
that  the  gage  with  possession  of  the  debtor  may  be  found  in  these  writers,  see,  how- 
ever, 2  Phillips,  Eng.  Reichs-  und  Rechtsgeschichte  239,  240;  2  Glasson,  Histoire  du 
droit  et  des  institutions  de  TAngleterre  313-316;  Chaplin,  Story  of  Mortgage  Law,  4 
Harv.  L.  Rev.  6  et  seq. 

*  See  on  this  system  of  archae  and  riftuii  the  authorities  cited  in  n.  2,  p.  43.  supra. 
Compare  Rigg,  Jewish  Exch.  (Seld.  Soc.),  pp.  xiii,  xxxvii,  136  (/.  v.  stallare).  On  the 
enrolment  of  documents  in  the  Great  Exchequer  see  i  Hall,  Red  Book  of  Exchequer, 
pp.  xix-xxxv. 

*  Sec  Jacobs,  Jews  57,  66,  67,70-72,  99,  215,  216,  220,  221,  234;  Jewish  Exch. 
(Seld.  Soc.)  45.  On  the  gaging  of  rents  and  chirographs  of  debt  see  Jacobs  99; 
Jewish  Exch.  (Seld.  Soc.)  28,  29,  33,  34,  43-45. 

*  Rigg,  Jewish  Exch.  (Seld.  Soc.)  p.  xiii. 
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On  the  other  hand,  the  gage  is  often  in  terms  a  gage  of  all  the 
debtor's  property,  movable  and  immovable.  Sometimes  indeed 
the  debtor  says  that,  should  he  make  default,  all  his  goods,  mov- 
able and  immovable,  may  be  distrained.^  Apparently  all  such 
recognizances  or  bonds  create,  as  regards  movable  property,  merely 
a  right  to  distrain  the  chattels  that  are  in  the  hands  of  the  debtor, 
not  an  hypothecation  or  right  in  rem  that  enables  the  creditor  to 
follow  the  chattels  into  the  hands  of  third  persons.^  We  have 
evidence,  however,  that  the  gaging  of  land  to  Jews  by  registered 
contract  gives  rise  to  a  right  in  rem  for  purposes  of  security.  If 
the  alienee  of  land  bound  by  the  debt  refuse  to  pay  the  debt  with 
interest,  the  seisina  of  the  land  in  his  hands  will  be  given  to  the 
Jew.* 

On  default  in  payment  the  creditor  may  bring  his  action  of  Debt ; 
and  execution  will  be  by  summary  processes.*  If  his  security  on 
the  land  be  enforced,  the  creditor  will  be  given  seisina  by  the 
court.^  He  may  either  sell  the  lands  after  possession  for  a  year 
and  day,  in  which  time  the  debtor  has  a  chance  to  redeem  ;^  or,  he 


*  See  Jewish  Ezch.  (Seld.  Soc)  p.  xix,  n.  i,  33,  34,  92-94,  102 ;  Webb,  Question, 
App.  Nos.  19,  30^  31.    See  further  Jewish  Exch.  (Seld.  Soc.)  67,  68,  91,  93. 

'  The  Jewish  gage  of  chattels  seems  to  be  a  gage  with  immediate  possession  of 
creditor.  See  an  article  by  the  present  writer  entitled  The  Exchequer  of  the  Jews,  18 
L.  Quart.  Rev.  308.    Compare  Rigg,  Jewish  Exch.  (Seld.  Soc.)  p.  xiii. 

'  See  the  cases  in  Jewish  Exch.  (Seld.  Soc.)  18,  63;  Les  Estatutes  de  la  Jeuerie, 
I  Stats,  of  Realm  221 ;  i  Madox,  Hist.  Exch.  233,  n.  (y).  Compare  the  case  of  Di 
Sawston  v.  De  Senlis,  Jewish  Exch.  (Seld.  Soc.)  53.  The  alienee  may,  however,  vouch 
his  warrantor.    See  the  case  in  Jewish  Exch.  (Seld.  Soc.)  63. 

^  Our  sources  are  full  of  actions  of  Debt.  See,  e.g,^  Tovey,  Anglia  Judaica  42,  43, 
50;  Prynne,  Demurrer,  part  2,  p.  11;  Cole,  Documents  of  13th  and  14th  Centuries 
285-332;  Jewish  Exch.  (Seld.  Soc.),  j.  v.  Debt 

The  process  of  execution  laid  down  by  L^s  Estatutes  de  la/euerie,  i  Stats,  of  Realm 
221,  22 la,  is  very  much  like  that  under  the  Stat.  West.  II,  c  18. 

*  See  Jacobs,  Jews  57,  90,  231  (and  compare  233),  234;  Webb,  Question,  App.  No. 
4;  Bracton's  Note  Book,  pi.  301 ;  Plac  Abb.  (Rec.  Com.)  p.  58;  "  Exchequer  Receipt 
Roll,  1 185"  (with  preface  by  Hubert  Hall)  31 ;  Les  Estatutes  de  la  Jeuerie,  i  Stats,  of 
Realm  221a;  Goldschmidt,  Geschichte  der  Juden  in  England  69,  n.  37;  Jewish  Exch. 
(Seld.  Soc.)  pp.  xiii,  xxxviii,  n.  i,  63,  and  Index  s.  v.  Seisin.  Compare  Rigg,  Jewish 
Exch.  (Seld.  Soc.)  p.  xxxv.  Similarly,  the  assignee  of  the  Jewish  creditor  may  obtain 
seisina  of  the  gaged  land  per  praeceptum  Domini  Regis.  See  Webb,  Question,  App. 
No.  6. 

*  I  Foedera  51  (see  Jacobs,  Jews  134-138);  i  Rotuli  Chartarum,  ed.  Hardy,  93  (see 
also  Tovey,  Ang.  Jud.  62-64,  and  Jacobs,  Jews  212-214) ;  Goldschmidt,  Juden  in  Eng- 
land 21,  22;  Rigg,  Jewish  Exch.  (Seld.  Soc.)  xiii.  See  Webb,  Question,  App.  No. 
14.  Richard  I.'s  Carta  qud  plurimae  libertates  Judeis  conceduntur  6f*  confirmantur 
(1190),  I  Foedera  51 :  Et  liceat  predictis  Judeis  quiete  vendere  vadia  sua,  postquam 
certum  erit  illos  ipsa  per  unum  annum  integrum  &  unum  diem  tenuisse. 
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may  hold  the  lands  until  he  has  satisfied  himself  out  of  the  rents 
and  profits.* 

While  the  land  is  in  his  hands  the  creditor  has  not  feudal  seisin, 
not  the  seisina  of  one  in  the  scale  of  lords  and  tenants,  but  seisina 
ut  de  vadio,  seisin  as  a  gagee ;  ^  and  this  seisin  of  the  Jew  or  of  his 
assignee  is  protected  by  the  courts.^ 

From  the  sources  that  have  come  under  our  notice,  it  is  not 
clear  whether  the  right  of  sale  given  by  the  charters  of  Richard  I, 
and  John  indicates  that  the  land  is  at  the  end  of  the  year  and  day 
completely  forfeited  to  the  creditor,  his  title  to  the  land  being  per- 
fected by  the  acquiring  of  this  right  of  sale,*  or  whether  the  cred- 
itor is  obliged  to  account  to  the  debtor  for  the  proceeds  of  the  sale 
over  and  above  the  amount  of  the  debt  and  interest.  The  answer 
may  lurk  in  records  of  the  Jewish  Exchequer  that  are  still  un- 
printed.  In  the  thirteenth  century  one  would  certainly  expect  to 
find  an  accounting  in  cases  of  sale,  quite  as  much  as  in  cases  where 
the  creditor  is  reducing  his  claim  by  taking  the  profits  of  the  land. 

If  indeed  the  creditor  satisfy  himself  out  of  the  rents  and  profits, 
he  holds  the  land  as  a  vivum  vadium.  The  debtor  may  call  upon 
the  creditor  to  account  by  the  action  of  Account ;  and  if  the  cred- 
itor has  taken  more  than  his  debt  and  interest,  this  surplus  belongs 
to  the  debtor.  If  the  land  be  freehold,  the  creditor  is  impeachable 
for  waste,  and  apparently  no  laches  or  lapse  of  time  is  pleadable 
in  bar  to  an  action  of  Account.* 

The  gage  of  land  with  possession  of  debtor  to  creditors  other 
than  Jews  arises  on  judgment  or  on  the  enrolment  of  recognizances 
of  debt  before  courts  of  record  or  before  properly  authorized 
public  officials  of  towns,  staples,  and  fairs.  The  judgment  or  re- 
cognizance under  the  Statute  of  Westminster  the  Second  binds 
lands  belonging  to  the  debtor  at  the  time  of  the  judgment  or  the 
recognizance  and  also,  according  to  later  law,  lands  that  he  after- 

*  See  Jewish  Exch.  (Seld.  Soc.)  xiii,  xxxviii,  n.  i,  Wii,  19-27,  43-45,89-91 ;  ChapitUs 
Tuchaunz  La  Gyuerie,  Jewish  Exch.  (Seld.  Soc.)  Ivi ;  Les  EstahUes  de  lajeuerte,  i  Stats, 
of  Realm  221a;  Jacobs,  Jews  233. 

*  Sec  Jacobs,  Jews  231;  Webb,  Question,  App.  Nos.  4,  6;  Rigg,  Jewish  Exch. 
(Seld.  Soc.)  xiii,  xxxviii,  n.  i. 

•  5>ee  Plac.  Abb.  (Rec.  Com.)  64,  82,  175;  Bracton's  Note  Book,  pL  301,  1825; 
Jacobs,  Jews  191,  234 ;  Webb,  Question,  App.  No.  6. 

<  Compare  2  Pollock  and  Maitland,  Hist.  Eng.  Law  90-92 ;  Wigmore,  The  Pledge- 
Idea,  ID  Harv.  L.  Rev.  335.  Sometimes,  by  collusion  with  powerful  personages,  it 
was  contrived  to  defer  the  redemption  indefinitely,  "thus  compassing  by  sharp  practice 
what  we  now  call  foreclosure."    Rigg,  Jewish  Exch.  (Seld.  Soc.)  xxxvil 

•  See  n.  i,  supra»    The  Jews  were  expelled  from  England  in  129a 
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wards  acquires ;  though  with  the  writ  of  elegit,  until  recent  times, 
only  a  moiety  of  the  lands  may  be  taken  from  the  debtor  or  from 
one  who  has  purchased  the  charged  land  from  the  debtor.  Under 
the  Statute  of  Merchants  and  the  other  acts  already  referred  to, 
the  enrolled  "  statute  "  or  recognizance,  accompanied  by  the  draw- 
ing up  of  a  sealed  obligation,  binds  in  its  earlier  history  all  the 
lands  owned  by  the  debtor  at  the  time  of  making  the  recognizance ; 
and,  according  to  later  law,  lands  subsequently  acquired  by  the 
debtor  are  also  charged  by  recognizance.' 

On  default  in  payment  the  creditor  may  bring  his  action  of  Debt 
on  the  personal  obligation.^  If,  however,  advantage  be  taken  of  the 
special  remedies  on  the  recognizance  or  "  statute,"  possession  of 
land  bound  by  the  lien  —  whether  the  land  be  now  in  the  hands 
of  the  debtor  himself,  the  debtor's  heir  who  is  of  age  or  the 
debtor's  feoffee — is  delivered  to  the  creditor,  his  personal  repre- 
sentatives or  assigns,  to  be  held  until  the  amount  of  the  claim  is 
levied  from  the  rents  and  profits  or  paid  outright,  or  until  the 
debtor's  interest  in  the  land  expires.* 

1  See  Stat.  Acton  Burnel,  ii  Ed.  I.;  Stat.  Merc.  13  EA  I.;  Stat.  West.  II,  13  Ed.  I., 
c  18;  Stat.  5  Ed.  II.,  c.  33;  14  Ed.  III.,  Stat,  i,  c.  11 ;  Stat.  Suple,  27  Ed.  III.,  Stat.  2, 
c  9;  Sut.  36  Ed.  III.,c.  7  ;  Stat  10,  Hen.  VI.,  c.  i ;  Stat  23  Hen.  VIII.,  c.  6;  Stat 
32  Hen.  VIII.,  c  S ;  Stat  2  &  3  Ed.  VI.,  c.  31 ;  Reg.  Brev.  f.  146-153,  299;  Viner, 
Abr. /r/.  Stats.  Merchant  &c;  Bac.  Abr.  tit.  Execution  (B);  i  Ro.  Abr.  311,892;  2 
Ro.  Abr.  466,  472,  473;  Bro.  Abr. /iV.  Stat  Merc.  &  Stat.  Staple;  F.  N.  B.  £.  266, 
267  D. ;  Coke,  2  Inst  395,  396,  679;  Co.  Lit.  289b,  290a ;  Wright,  Tenures  170,  171  ;  2 
Lilly,  Pract  Reg.  658,  659 ;  2  Blackstone,  c.  10,  §  IV.,  V. ;  2  idem  c.  20,  3  idem  c. 
26,  §  4,  4  idem  c.  33,  §  III;  Co.  Lit  191a,  n.  VI.  9;  2  Tidd,  Practice  iiox,  1102;  2 
Wms.  Saunders,  197,  n.  (a),  199,  n.  (c),  208,  n.  (u),  217,  n.  (3),  218,  n.  (c);  2  Reeves, 
Hist.  Eng.  Law  96,  97,  3  idem  289;  Williams,  Real  Prop.  262,  263,  266,  283,  284, 
37 If  372,  407,  408.  On  the  modem  law  see  Coote,  Mortgage,  2nd  ed.,  68,  72,  82,  83 ; 
Williams,  Real  Prop.  261  et  seg. 

Quite  in  the  spirit  of  the  medieval  law  it  seems  that  chattels,  though  liable  in  the 
hands  of  the  debtor  on  a  *'  statute  merchant "  or  *'  statute  staple,*'  cannot  be  followed 
into  the  hands  of  purchasers.    See  2  Ro.  Abr.  472  ;  Bac.  Abr.  tit.  Execution  (B). 

*  See  Stat  Merc.  13  Ed.  L ;  Stat  23  Hen.  VIII.,  c.  6;  F.  N.  B.  f.  122  D;  Viner, 
Abr.  tit.  Stat.  Merc.  &c ;  Bro.  Abr.  tit.  Stat.  Marc.  &c. ;  Bac.  Abr.  tit.  Execution  (B). 
As  to  a  "statute  staple"  see,  however,  Viner,  Abr.  tit.  Stat.  Merc.  &c. ;  a  Lilly,  Pract. 
Reg.  659. 

«  Stat  West  II,  c.  18 ;  Stat  Merc.  13  Ed.  I. ;  Stat.  Staple,  27  Ed.  III.,  c.  9;  Y.  B. 
15  Ed.  III.,  327  ;  Y.  B.  15  Hen.  VII..  16 ;  Y.  B.  2  Rich.  III.,  8 ;  Y.  B.  17  Ed.  III.,  3; 
Reg.  Brev.  f.  299;  F.  N.  B.  f.  130-132.  266  A. ;  F.  N.  B.  8  ed.  304,  n.  (a) ;  i  Ro.  Abr. 
311 ;  2  Ro.  Abr.  472-475,  478;  Bro.  Abr.  tit.  Stat.  Marc,  pi.  16, 43.  49,  50;  Viner,  Abr. 
tit.  Stat  Merc.  &c. ;  Bac.  Abr.  ///.  Execution  (B) ;  Coke,  2  Inst.  395,  396,  471,  678-680; 
Co.  Lit  290a;  2  Blackstone  c  10,  §  5,  3  idem  c.  26.  §  4;  2  Wms.  Saunders,  220, 
n.  (3),  221,  n.  (3),  260,  n.  (6) ;  2  Tidd,  Prac.  1083,  1084 ;  Wms.,  Real  Prop.  268.  Com- 
pare Wms.,  Real  Prop.  281,  282.  On  the  judgment  creditor's  right  of  sale  in  modem 
law  see  Wms.,  Real  Prop.  268. 


Digitized  by 


Google 


48  HARVARD  LAW  REVIEW, 

In  the  enforcement  of  the  lien,  therefore,  the  creditor  holds  the 
land  as  a  "  gage  "  in  the  nature  of  the  vivum  vadium}  The  acts 
and  the  writs  framed  upon  them  state  that  the  creditor  holds  or  is 
seised  of  the  land  en  noun  de  frank  tenement^  ut  liberum  tenemen- 
turn  ;  at  the  same  time  giving  him,  his  executor,  administrator,  or 
assign,  the  freeholder's  possessory  actions  of  Novel  Disseisin  and 
Redisseisin.  Indeed,  the  Statute  of  the  Staple  explicitly  declares 
that  the  merchant  creditor  is  actually  to  have  an  "  estate  of  free- 
hold "  {estat  de  franktenemeni).  In  legal  literature  the  creditor 
in  possession  is  referred  to  as  a  "  tenant  by  statute,"  and  it  is  said 
that  he  has  an  "  estate  by  statute,"  a  **  conditional  estate,"  an 
"  estate  defeasible  on  condition  subsequent."  ^  Notwithstanding 
all  this,  however,  the  exact  legal  nature  of  the  creditor's  interest 
in  the  land  has  not  yet  been  fully  stated. 

One  might  be  inclined  to  think  at  first  sight  that  the  intention 
of  the  medieval  legislator  was  actually  to  give  the  creditor  an  estate 
of  freehold ;  and  from  the  uncertainty  of  the  holding,  which  was  in 
reality  quousque^  it  would  seem  perhaps  that  these  "  estates  by 
statute"  ought,  in  strict  legal  theory,  to  have  been  treated  as  free- 
hold estates.*  The  law  stopped  short  of  this,  however.  The  acts 
were  interpreted  to  mean  that  the  creditor  has  not  a  "freehold 
estate  "  descendible  to  the  heir,  but  a  "  chattel  real  "  going  to  the 
personal  representative  on  the  creditor's  death.*  In  the  quaint 
language  of  Lord  Coke,  the  ut  of  the  expression  ut  liberum  tene- 
mentum  is  merely  "  similitudinary,"  the  tenant  by  statute  having  a 
"  similitude  of  a  freehold,  but  nullum  simile  est  idem"^ 

The  creditor's  interest  in  the  land  being  thus  regarded  by  the 
law  as  a  chattel  real  protected  at  the  same  time  by  the  possessory 
actions  of  the  freeholder,  the  commercial  classes,  for  whose  benefit 
these  securities  were  chiefly  introduced,  gained  thereby  two  very 
significant  advantages.  The  holding  of  the  creditor,  his  personal 
representatives  or  assignees,  was  perfectly  secure ;  for,  if  ousted 

1  See  Coke.  2  Inst.  679,  note ;  2  Blackstone  c.  10,  §  IV. 

«  Sec  Reg.  Brev.  f.  299 ;  Rastell,  Entries,  543,  545 ;  F.  N.  B.  f.  178  G,  189  I ;  2  Ro. 
Abr.  475;  Coke,  2  Inst.  396;  2  Blackstone  c  10,  §  IV.,  V.,  3  idem  c.  26,  §  4;  2 
Wms.  Saunders  203,  n.  (i) ;  Wms.,  Real.  Prop.  268. 

«  See  Butler's  note  to  Co.  Lit.  208a;  Leake,  Digest  205.  Compare  F.  N.  B. 
f.  178  G. 

*  28  Ass.  pi.  7;  F.  N.  B.  f.  178;  Coke,  2  Inst.  396;  Co.  Lit  42a,  43b;  4  Co.  82a, 
Corbefs  Case;  2  Blackstone  ch.  10,  §  V.;  Butler's  note  to  Co.  Lit.  208a;  Leake, 
Digest  205. 

»  Co.  Lit.  43b. 
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from  the  land,  their  seisin  might  be  recovered  by  an  assize.^ 
Again,  on  the  creditor's  death,  not  only  the  debt  but  its  security 
thus  went  to  the  creditor's  executor,  not  to  his  heir ;  the  law,  says 
Blackstone,  ''judging  it  reasonable,  from  a  principle  of  natural 
equity,  that  the  security  and  remedy  should  be  vested  in  them,  to 
whom  the  debts  if  recovered  would  belong."  ^ 

The  creditor  in  possession  has,  therefore,  the  freeholder's  pos- 
sessory actions ;  but  at  the  same  time  the  debtor  remains  seised  of 
his  freehold  estate,  and  should  the  creditor  be  ousted,  the  debtor 
too  may  bring  his  assize  of  Novel  Disseisin,  for  he  has  thus  been 
disseised  of  his  free  tenement.  As  soon,  however,  as  either  the 
debtor  or  the  creditor  recovers  possession,  the  writ  of  the  other 
shall  abate.* 

As  soon  as  the  amount  of  the  creditor's  claim  is  either  levied  by 
the  creditor  out  of  the  rents  and  profits  or  paid  outright  by  the 
debtor,  the  debtor  or  the  feoffee  of  the  debtor  is  again  entitled  to 
the  land  now  freed  from  the  lien.*  It  seems  that  in  certain  very 
rare  cases  the  conusor  has  a  right  of  re-entry.  The  usual  method 
of  regaining  possession,  however,  is  by  bringing  a  writ  of  scire 
facias  ;  and  by  a  special  form  of  this  writ  the  conusee  may  be  com- 
pelled to  restore  the  issues  over  and  above  the  sum  due.* 

The  medieval  gage  of  land  with  possession  of  the  debtor  until 
default  is,  accordingly,  either  a  gage  of  certain  specific  lands  or  a 
gage  of  all  the  lands  of  the  debtor,  the  security  being  created  by  a 
contract  under  seal  and  of  record.*     Looking  at  execution  or  the 

^  Compare  Savigny's  theory  as  to  the  gagee's  "derived  possession**  {abgeUitettr 
Besits).  For  the  literature  and  a  criticism  of  the  theory  see  i  Demburg,  Pandekten 
(1900)  §  172.  See  also  2  Puchta,  Institutionen  (1893)  §  ^^9*  3  Dernburg,  Das  biirger- 
liche  Recht  (1904)  §  10. 

2  See  Stat.  Merc.  13  Ed.  I.;  F.  N.  B.  f.  130,  131;  Co.  Lit.  43b;  2  Blackstone  ch. 
10,  §  V. ;  Butler's  note  to  Co.  Lit.  208a.  In  Butler's  note  to  Co.  Lit.  2b8a  these  prin- 
ciples as  to  the  nature  of  the  tenant  by  statute's  interest  in  the  land  are  compared  with 
the  rules  of  Equity  in  regard  to  the  classical  mortgage  by  conditional  feoffment. 

«  F.  N.  B.,  8th  ed.  412,  n.  (e),  citing  12  Hen.  6, 4. 

*  See  Stat.  Merc.  13  Ed.  L;  Coke,  2  Inst.  396,  678.  679;  and  authorities  cited  in 
n.  I,  p.  47,  iupra, 

*  See  Coke,  2  Inst.  679,  note  ;  Viner,  Abr.  ///.  Stat.  Merc.  &c  On  the  doctrine  of 
Equity  as  to  an  accounting  by  the  conusee,  see  Shep.  Touch.  357,  n.  ( i ). 

Williams,  Real  Property  (1901)  226,  n.  (e) :  **  Statutes  merchant  and  staple,  and 
recognizances  in  the  nature  of  a  statute  staple  were  modes  of  charging  lands  with  the 
payment  of  a  debt  under  certain  statutes,  which,  having  long  been  obsolete,  were 
repealed  in  1863." 

^  One  of  the  most  significant  features  of  the  modern  development  is  the  transfor- 
.  mation  of  the  old  mortgage  of  Littleton  and  the  classical  common  law  into  a  form  of 
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enforcement  of  che  gage  on  default,  we  may,  furthermore,  classify 
such  securities  as  usufruct-gage  and  as  property-gage.  The  cred- 
itor may  reduce  his  claim  out  of  the  rents  and  profits  only;  or  he 
may  be  entitled  to  the  res  itself.  The  principle  of  the  usufruct- 
gage  underlies  both  gages  to  Jews  and  securities  created  by 
**  statutes  "  or  recognizances.  In  the  right  of  sale  given  to  Jewish 
creditors  one  may  see  the  principle  of  the  property-gage,  although 
whether  this  right  of  sale  indicates  merely  that  the  land  is  forfeited, 
or  whether,  on  sale,  the  surplus  must  be  given  to  the  debtor,  is  not 
clear.  It  is,  furthermore,  worth  observing  that,  should  the  debtor's 
interest  in  the  land  expire  while  the  land  is  in  the  hands  of  the 
creditor  under  a  "statute,'*  there  is  really  a  forfeiture  of  the 
debtor's  interest. 

It  will  be  seen,  therefore,  that  whether  the  medieval  creditor 
take  immediate  possession  or  only  on  default  of  the  debtor,  the 
principle  is  the  same.  In  either  case  the  security  is  a  usufruct- 
gage  or  it  is  a  property-gage,  or  it  is  indeed  a  combination  of  the 
two.  Though  the  tracing  of  the  development  down  to  our  own 
day  lies  beyond  the  scope  of  the  present  paper,  it  is  believed  that 
this  very  same  conception  lies  at  the  basis  of  much  of  the  modern 
English  law.^ 

Harold  D.  Haseltine. 

security  where  the  debtor  usually  remains  in  possession  until  default  and  where,  instead 
of  foreclosure,  the  mortgaged  land  may  under  certain  circumstances  be  sold,  either 
under  a  power  of  sale  or  by  order  of  the  court,  the  surplus  going  to  the  debtor.  See, 
further,  Franken,  Franzosisches  Pfandrecht,  8,  9,  164-170;  5  Glasson,  Histoire  du 
droit  et  des  institutions  de  I'Angleterre,  485;  6  idem  385-406;  Williams,  Real  Property 
(1901)  527-559. 

1  In  modem  German  law  it  is  possible  to  satisfy  the  claim  of  the  creditor  out  of 
the  fruits  of  the  land  {Zwangsverwaltung)  or  out  of  the  substance  of  the  res  itself 
( ZwangiversUigerung),  See  Das  Reichsgesett  iiber  die  Zwangsversteigerung  und  Zwangs- 
verwaltung  of  March  24,  1897,  revised  May  20,  1898. 
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With  the  enrolment  of  each  new  class  in  the  Law  School,  attention  is 
forcibly  called  to  the  anomaly  of  requiring  a  bachelor's  degree  for  admission, 
and  granting  only  a  degree  of  the  same  nature  at  the  end  of  the  three  years 
course.  It  is  hard  to  see  any  reason  for  discriminating  between  certain 
other  graduate  departments  of  the  University  and  the  Law  School,  which 
maintains  an  admittedly  equivalent  standard.  And,  as  has  been  well  said, 
"  If  the  standards  of  a  professional  school  are  so  high  that  graduation  means 
the  successful  completion  of  a  collegiate  as  well  as  a  professional  course, 
it  is  for  the  interest  of  the  University  to  emphasize  this  high  standard  by 
a  degree  which  from  its  form  suggests  that  it  is  a  second  degree." 

Several  other  law  schools,  including  those  at  Stanford  and  Chicago 
universities,  have  already  recognized  the  force  of  this  reasoning.  Men  who 
have  pursued  three  years  of  study  in  the  Law  School  after  earning  a  college 
degree  ought,  in  justice  to  themselves  and  to  the  University,  to  be  given 
the  degree  of  yuris  Doctor^  or  its  equivalent. 


The  Law  School.  —  As  usual  there  are  a  number  of  changes  to  be 
recorded.  Professor  Strobel  and  Assistant  Professor  Westengard  are  still 
on  leave  of  absence  in  Siam.  Mr.  £.  H.  Warren,  LL.B.  1900,  who  has 
been  appointed  an  assistant  professor,  has  taken  Judge  Smith's  course  on 
Corporations,  and  will  assist  Professor  Beale  in  second  year  Property, 
As  Mr.  W.  R.  Peabody  has  not  returned.  Professor  Beale  will  have  Criminal 
Law  alone  this  year.  He  has  also  consented  to  give  the  course  on  Inter- 
national Law,  which  it  was  at  first  planned  to  omit  The  second  year 
course  in  Equity,  given  by  Dean  Ames  last  year,  has  been  taken  by 
Assistant  Professor  Warren,  and  the  Dean  has  resumed  Equity  III,  which 
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he  will  give  as  a  half  course  in  the  first  half  year.  He  will  also  give  Plead- 
ing, or  Civil  Procedure  at  Common  Law,  as  it  is  officially  called,  two  hours 
a  week  in  the  second  half  year,  and  is  preparing  a  new  case  book  on 
the  subject.  Professor  Gray  continues  to  give  his  courses  in  third  year 
Property  and  in  Evidence,  but  has  relinquished  Constitutional  Law,  which 
will  be  conducted  by  Professor  Wambaugh  as  a  half  course,  one  hour  a 
week.  Professor  Wambaugh*s  course  on  Insurance  will  be  given  by  Mr. 
Samuel  Hudson  Hollis,  lLb.  1901,  and  Admiralty  by  Mr.  Clarence  H. 
Olson,  LL.B.  1904.  Both  Mr.  Hollis  and  Mr.  Olson  are  former  editors  of 
the  Review.  The  course  on  Civil  Procedure  under  the  New  York  Code 
is  announced,  but  it  is  still  undecided  who  will  conduct  it  Quasi-Con- 
tracts  will  be  omitted.  Assistant  Professor  Wyman,  who  continues  to  give 
Carriers  and  Suretyship,  has  promised  six  lectures  on  "  International  Rela- 
tions —  Special  Topics  in  the  Law  of  Peace  and  War."  The  rest  of  the 
curriculum  is  the  same  as  that  of  last  year. 


Entries  made  by  a  Person  other  than  the  Original  Observer.  — 
When  a  book  is  composed  of  entries  made  by  a  clerk  from  his  personal 
observation,  it  can  readily  be  used  in  evidence.  If  the  clerk  is  alive  he 
can  testify  to  the  transactions,  using  the  book  to  refresh  his  recollection.^ 
If  he  is  dead  the  book  itself  is  admissible  as  an  entry  made  in  the  course 
of  duty.^  But  in  the  course  of  modern  business  entries  are  seldom  made 
by  one  person,  being  usually  the  result  of  the  co-operation  of  two  or  even 
more.  A  typical  case  is  where  a  foreman  makes  reports  of  transactions 
coming  under  his  observation,  and  a  clerk  or  l)ook-keeper  enters  them  in 
a  day  book.  Where  both  these  parties  are  alive  and  can  testify,  such  a 
book  can  generally  be  used  as  evidence,  the  common  practice  being  to 
allow  the  book  itself  to  go  to  the  jury  upon  their  sworn  testimony  that  the 
transactions  were  correctly  observed  and  accurately  copied.* 

The  difficult  question  arises  when  the  original  observer  is  not  in  court  to 
testify  to  the  correctness  of  his  reports.  Under  these  circumstances  there 
is  considerable  conffict  in  regard  to  the  admission  of  the  book.  Some 
courts  refuse  to  admit  the  evidence  at  all.*  If,  however,  as  is  often  the 
case,  the  person  who  reported  the  transaction  is  dead,  there  would  seem 
to  be  no  objection  to  admitting  his  report  as  an  original  declaration  made 
by  him  in  the  course  of  duty,  for  the  fact  that  the  report  first  took  perma- 
nent form  at  the  hands  of  the  book-keeper  should  not  destroy  its  trust- 
worthiness when  the  latter  is  present  to  testify  to  the  correctness  of  his 
copy.*  The  same  should  be  true  when  the  original  observer  is  outside  the 
jurisdiction,  or  for  any  other  reason  unavailable.  Since  the  ground  for 
admitting  declarations  in  the  course  of  duty,  apart  firom  the  probability  of 
their  truth,  is  the  impossibility  of  obtaining  the  testimony  of  the  witness 
himself,  it  would  seem  of  no  consequence  whether  this  impossibility  is  the 
result  of  death  or  other  circumstances  over  which  the  parties  have  equally 

1  Greenl.  Evid.  i6th  ed.  §  439  a. 

2  Nichols  V.  Webb,  8  Wheat.  (U.  S.)  326. 

•  Mayor  of  New  York  v.  Second  Ave.  R.  R.  Co.,  102  N.  Y.  576;  Hurley  v,  Macey, 
87  N.  Y.  Supp.  924. 

^  Kent  V,  Garvin,  i  Gray  (Mass.)  148. 
^  Greenl.  Evid.  i6th  ed.  §  120  a. 
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little  control/    Accordingly  many  courts  will  admit  this  evidence  upon 
proof  that  the  original  observer  is  unavailable.' 

The  Missouri  Court  of  Appeals  has  recently  handed  down  even  a  broader 
decision.  The  plaintiff's  clerk  kept  a  book  of  entries  made  from  scale 
tickets  recording  the  weighing  of  cattle.  The  court  not  only  dispensed  with 
the  testimony  of  the  persons  who  made  the  tickets,  but  admitted  the  book 
under  the  suppletory  oath  of  the  clerk,  without  proof  that  these  persons 
were  unavailable.  Drumm-Flato  Com,  Co,  v.  Derlach  Bank,  81  S.  VV.  Rep. 
503.  Although  such  a  decision  as  this  cannot  be  brought  within  any  of  the 
exceptions  to  the  rule  against  hearsay,  there  are  a  considerable  number  of 
cases  which  seem  to  go  as  far.*  It  must  be  justified  if  at  all  on  practical 
considerations.  Taking  into  account  the  purely  mechanical  way  in  which 
the  reports  were  probably  made,  and  the  improbability  that  the  maker  even 
if  present  would  remember  this  one  out  of  possibly  one  hundred  similar 
transactions,  it  may  be  that  the  case  is  founded  on  common  sense  whether 
it  be  technically  accurate  or  not 


The  Cestui's  Right  against  a  Transferee  from  the  Trustee. — 
Until  the  latter  part  of  the  fifteenth  century  it  was  the  law  that  if  the  feoffee 
to  uses  enfeofied  another,  the  cestui  que  use  had  no  remedy  against  the  new 
feoffee.^  So  too  if  the  feoffee  died,  the  heir  was  seised  to  his  own  use.* 
The  cesiums  interest  in  the  property  was  merely  the  personal  right  to  call 
upon  the  trustee  to  convey  the  res,^  If  the  trustee  conveyed  away  the 
property  or  died,  in  which  case  he  could  no  longer  perform  the  obligation, 
the  cestuVs  right  was  destroyed.  While  the  courts  of  equity  subsequently 
gave  the  cestui  greater  protection,  the  nature  of  his  right  was  not  changed. 
They  did  not  make  his  right  attach  to  the  property,  for  that  would  make  it 
a  right  in  rem  and  equity  acted  only  in  personam  ;  but,  on  equitable  prin- 
ciples, they  did  create  new  rights,  in  regard  to  this  property  as  against  sub- 
sequent holders.  These  rights  are  not  based  upon  any  artificial  doctrine 
of  notice.  It  is  commonly  said  that  knowledge  of  facts  sufficient  to  excite 
an  inquiry,  which  would  lead  to  a  discovery  of  certain  equitable  interests, 
charges  the  person  with  notice  of  these  interests ;  *  and  again  that  gross 
inadequacy  of  consideration,  since  it  should  put  a  purchaser  upon  inquiry, 
is  suflScient  to  charge  such  purchaser  with  constructive  notice.*  Yet  in 
both  these  cases  the  purchaser  seems  really  liable  because  by  not  exercising 
due  care  he  has  enabled  the  trustee  to  destroy  the  original  right  which  the 
cestui  had  against  him.  So  too  it  is  said  that  the  volunteer  has  constructive 
notice.'  The  just  decision  in  a  New  York  case  makes  such  a  position 
untenable.'  A  trustee  died  leaving  the  trust  property  to  fist.  persons  in 
equal  parts.     One  of  these  devisees  bought  the  shares  of  the  others,  and 

•  North  Bank  v.  Abbot,  13  Pick.  (Mass.)  465. 

T  American  Surety  Co.  v.  Pauly,  ^8  U.  S.  A  pp.  254. 

•  Fields  v.  Collier,  13  Ga.  499;  Jfelson  v.  Bank,  32  U.  S.  App.  554. 

1  Note,  Fitz.  Ab.  Subp.  pi.  ip,  cited  in  Ames  Cas.  on  Trusts,  2d  ed.,  282. 

*  Anon.,  Kerlw.  46  b. j)l.  7,  cited  in  Ames  Cas.  on  Trusts,  2d  ed.,  282,  n.  2. 
«  Watts  V.  Turner,  i  Russ.  &  M.  634. 

*  Simmons,  etc.,  Co.  v,  Doran,  142  U.  S.  417. 

*  Hume  V.  Ware,  87  Tex.  380. 

•  Sec  Lewip  on  Trusts,  9th  ed.,  976,  977. 

'  Giddings  v,  Eastman,  etc.,  5  Paige  (N.  Y.)  561. 
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the  court  held  that  he  might  keep  the  shares  he  had  bought  but  must  return 
the  part  he  inherited.  It  would  be  absurd  to  hold  that  the  defendant  had 
notice  that  the  estate  was  held  in  trust  when  he  inherited  the  one  fifth,  but 
that  he  had  no  notice  when  he  bought  the  other  four  fifths.  The  true 
explanation  is  that  equity  will  enforce  the  rights  of  the  cestui  against  any 
person  who  has  obtained  the  trust  property  wrongfully  or  without  exercising 
due  care,  or  who  unjustly  retains  it. 

If  the  position  here  maintained  is  sound  it  follows  that  a  volunteer  re- 
ceiving the  property  with  the  consent  of  the  cestui  holds  free  from  the 
trust ;  for  the  volunteer's  conscience  cannot  be  charged,  since  he  is  not 
enriching  himself  unjustly  at  the  cestuVs  expense.  The  dictum  in  a  recent 
Massachusetts  case  was  to  this  effect.  Matthews  v.  Thompson  et  al.,  71 
N.  E.  Rep.  93  (Mass.).  The  court  further  added  that  this  was  not  an 
assignment  or  surrender  of  an  interest  in  land  within  the  Rev.  Laws  c.  127, 
§  3,  providing  that  no  estate  or  interest  in  land  shall  be  assigned,  granted, 
or  surrendered  unless  by  an  instrument  in  writing  signed  by  the  grantor. 
This  statement  also  seems  correct  Previous  to  the  transfer,  the  beneficial 
interest  in  the  property  was  in  the  cestui.  Subsequent  thereto,  the  transferee 
had  the  beneficial  interest  as  well  as  the  legal  title.  It  was  urged  that  the 
cestui  must  be  taken  to  have  transferred  this  interest.  But  the  cestui' s  in- 
terest, which  was  merely  a  personal  right  to  call  for  a  conveyance  from 
the  trustee,  was  destroyed  when  the  trustee  conveyed  the  legal  title  to  the 
transferee,  and  since,  as  we  have  seen,  equity  would  create  for  him  no  new 
right,  there  was  nothing  left  for  him  to  convey. 


Recording  as  Constructive  Notice  to  One  Claiming  no  Interest 
IN  THE  Property.  —  In  this  country  recording  acts  were  passed  from  the 
earliest  days,  and  their  general  purpose  finds  a  far  wider  scope  here  than  in 
England.  To  prevent  fraud  and  insure  openness  in  dealing  are  the  objects 
of  such  statutes.  The  records  being  easily  accessible,  it  is  evident  that  a 
failure  or  unwillingness  to  inquire  into  them  must  play  a  determining  part 
in  working  out  conflicting  rights.  Since  Twyne's  case,^  decided  in  1601, 
retention  of  possession  by  the  mortgagor  has  given  rise  to  a  presumption  of 
fraud,  and  in  many  states  the  ])resumption  is  now  conclusive.*  So  that 
before  the  recording  acts,  a  chattel  mortgagee,  who  allowed  the  mortgaged 
property  to  remain  in  the  mortgagor's  hands  was  liable  to  have  his  rights 
cut  oflf  by  an  innocent  purchaser  or  creditor.*  The  recording  acts 
gave  the  mortgagee,  who  recorded  his  mortgage,  a  right  good  against  any 
one  who  subsequently  acquired  any  interest  in  the  goods  from  the  mortgagor. 
This  result  is  generally  accomplished  by  saying  that  the  record  gives  con- 
structive notice  to  all  the  world.  But  to  say  that  the  filing  of  a  mortgage 
gives  constructive  notice  to  all  is  to  employ  an  unnecessarily  broad,  even  a 
useless  fiction.  Was  anything  more  purposed  or  effected  by  the  mortgage 
recording  acts,  for  instance,  than  to  protect  a  mortgagee  against  subse- 
quently acquired  interests  by  placing  knowledge  within  the  reach  of  all  ? 
The  whole  world  does  not  and  was  not  intended  to  get  notice  of  the 
recorded  instrument     Thus,  in  several  cases  it  has  been  held  that  a  fire 

1  3  Coke  80  b. 

*  Sec  WilUston's  Cas.  on  Bankruptcy,  169  n. 

*  Woodward  v.  Gates,  9  Vt.  358. 
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insurance  company  is  not  charged  with  notice  of  a  recorded  mortgage  so 
as  to  waive  a  forfeiture  clause  for  breach  of  condition  against  encumbranc- 
ing.*  But  if  the  records  operate  as  notice  to  all  the  world,  the  insurance 
companies  would  be  charged  with  knowledge  of  the  breach,  where  they 
accepted  the  premiums,  and  could  not  escape  liability. 

This  question  was  neatly  raised  in  a  recent  case  where  a  commission 
merchant,  ignorant  of  an  existing  mortgage  on  cattle,  sold  them  and  re- 
mitted the  proceeds  to  the  consignor.  Greer  v.  Newlarui,  77  Pac.  Rep. 
98  (Kai\s.).  The  mortgagee  recovered,  in  an  action  against  the  commission 
merchant,  on  a  count  for  money  had  and  received.  The  court  argued  that 
the  record  gave  constructive  notice,  which  is  the  equivalent  of  actual  notice, 
and  that,  therefore,  the  defendant  was  in  the  same  position  as  one  who, 
knowing  of  a  theft,  sold  stolen  goods  and  gave  the  proceeds  to  the  thief. 
Whether  the  defendant  was  liable  in  trover  is  immaterial  to  this  discussion. 
But  clearly  the  plaintiff  should  not  be  allowed  to  recover  in  quasi-contract 
This  claim  can  be  sustained  only  on  strict  equitable  principles.*  *  It  is, 
surely,  not  equitable  to  construct,  or,  at  the  least,  enlarge  a  liability  on  a 
fiction.  The  court  properly  deemed  knowledge  of  the  wrongfulness,  in 
turning  over  the  proceeds  to  the  consignor,  essential  to  a  recovery.  But 
such  knowledge  should  not  be  imputed  from  the  fact  that  the  mortgage 
is  recorded.  The  recording  acts  were  never  intended  to  apply  to  such  a 
case.  Such  an  unfortunate  decision  as  this  results  from  employing  the  fic- 
tion of  constructive  notice,  instead  of  recognizing  that  recording  really 
dispenses  with  the  necessity  of  notice.  This  distinction  was  recognized, 
with  the  consequence  that  a  contrary  decision  was  reached,  in  at  least 
one  other  case  involving  the  very  point  here  at  issue.' 


The  Attitude  of  Bankruptcv  Courts  toward  Preferences. — 
Although  there  has  been  some  tendency  to  regard  bankruptcy  systems  as 
stablished  chiefly  for  the  benefit  of  unfortunate  debtors,  yet  in  the  opinion 
of  the  ablest  authorities,  their  fundamental  purpose  is  not  so  much  to  rein- 
state the  insolvent  debtor  as  to  secure  the  equiuble  distribution  of  the 
bankrupt  estate  among  the  creditors.^  It  is  to  further  this  end  that  bank- 
ruptcy statutes  have  provisions  penalizing  creditors  who  take  and  hold  pref- 
erences. Section  57  g  of  the  National  Bankruptcy  Act  of  1898  stipulates 
that  "  the  claims  of  creditors  who  have  received  preferences  shall  not  be 
allowed  "  unless  such  preferences  are  surrendered  ;  and  section  60  b  pro- 
vides that  if  the  person  receiving  the  preference  or  to  be  benefited  thereby 
has  reasonable  cause  to  believe  that  a  preference  was  intended,  it  shall  be 
voidable  by  the  trustee  in  bankruptcy. 

In  interpreting  these  enactments,  the  courts  have  stamped  preferences 
with  their  disapproval.  A  creditor  who  has  received  a  preference  on  any 
part  of  any  claim  is  prohibited  not  only  from  proving  the  balance  of  that 
particular  claim  but  also  from  proving  any  claim  whatsoever  unless  he 
surrenders  his  preference.*     Moreover,  by  the  weight  of  authority,  not  only 

*  Wicke  V.  Iowa  State  Insurance  Co.,  90  Iowa  4. 

*  See  Keener,  Quasi-Con  tracts  185. 

*  Frizzell  V.  Rundle,  12  S.  W.  Rep.  918  (Tenn.). 

*  See  15  Harv.  L.  Rev.  829,  834,  843. 

*  In  re  Conhaiin,  97  Fed.  Rep.  923. 
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under  the  former  National  Bankruptcy  Act  of  1867,  but  more  particularly 
under  the  present  act,  a  creditor,  in  order  to  be  permitted  to  make  proof 
of  his  claim,  must  surrender  his  preference  before  the  trustee  has  secured 
judgment  against  him  for  its  amount.'  And  if  the  creditor,  in  litigating  the 
validity  of  his  preference,  consumes  the  year  subsequent  to  the  adjudica- 
tion in  bankruptcy,  within  which  according  to  section  5  7  ;i  all  claims  must 
be  proved  against  the  estate,  a  later  surrender  will  avail  him  nothing.* 

In  view  of  these  facts  it  is  somewhat  surprising  to  find  the  Supreme  Court 
of  Missouri  arguing  that  in  order  to  avoid  a  preference,  the  trustee  must 
make  his  demand  a  sufficient  length  of  time  before  the  expiraiion  of  the 
year  prescribed  in  section  57  «  "  to  afford  the  preferred  creditor  a  reasonable 
time  in  which  to  surrender  the  preference  and  exhibit  his  claim  against  the 
estate."  Swartz  v.  Frank,  82  S.  W.  Rep.  60.  The  court  takes  the  ground 
that  since  the  preference  is  not  void,  but  voidable  only,  the  creditor  is 
justified  in  retaining  it  until  demand  by  the  trustee,  upon  whom  rests  the 
burden  of  taking  the  initiative.  In  support  of  this  position  it  is  to  be 
remembered  that  the  trustee  cannot  bring  an  action  for  the  property  given 
in  preference  until  after  demand  and  refusal.*  On  the  other  hand,  there 
is  no  provision  in  the  act  which  places  a  time  limit  of  less  than  a  year  upon 
the  right  of  the  trustee  to  attack  a  preference  ;  and  with  the  possible  excep- 
tion of  a  case  where  great  injustice  would  otherwise  be  effected,  there  can 
certainly  be  no  argument  in  favor  of  interpolating  stipulations  by  judicial 
decision.  Preferences  tend  to  subvert  the  chief  object  of  a  bankruptcy 
system  by  hindering  the  equitable  distribution  of  the  insolvent's  assets. 
The  Missouri  doctrine  would  encourage  them.  The  creditor  would 
not  only  enjoy  his  present  privilege  of  proving  his  claim  after  surrender 
of  his  preference  upon  demand ;  but  if  he  could  conceal  his  fraudulent 
advantage  for  one  year,  or  perhaps  even  less,  he  would  be  absolutely  safe 
fi-om  attack.  A  result  so  clearly  opposed  to  the  spirit  of  bankruptcy 
legislation  should  obviously  be  discountenanced  by  the  courts. 


The  Right  of  a  Person  to  Trade  in  His  Own  Name.  —  The 
enormous  sale  of  articles  obtained  in  recent  years  by  extensive  advertising 
of  a  trade  name  makes  the  question  of  one's  right  to  the  use  of  his  own 
name  in  business  of  increasing  importance.  The  writer  of  a  recent  article 
maintains  that  the  law  on  the  subject  has  undergone  a  change.  The  Right 
of  Trading  in  Your  Own  Name,  23  Law  Notes  (Eng.)  205.  The  rule 
is  frequently  stated  to  be  that  apart  from  the  use  of  an  artifice  in  connection 
with  a  name,  "  everyone  has  the  absolute  right  to  use  his  own  name  honestly 
in  his  own  business."^  But  the  writer  of  the  article  referred  to  lays  it 
down  that  the  English  Courts  will  now  go  further,  and  will  restrain  a  person, 
though  he  be  acting  bona  fide,  from  "  using  any  name,  or  indeed,  any  word, 
in  such  a  way  as  to  trade  on  some  one  else's  reputation."  The  cases  cited 
in  support  of  this  position  seem  scarcely  to  go  that  far.  In  one  case 
Jamieson  and  Co.  of  Aberdeen  had  established  a  reputation  for  making  a 

«  In  re  Greth,  112  Fed.  Rep.  978 ;  see  Collier  on  Bankruptcy,  4  ed.,  p.  391. 

*  In  re  Rhodes,  105  Fed.  Rep.  231. 

*  See  In  re  Phelps,  3  Am.  B.  Rep.  396,  400-401. 

1  Russia  Cement  Co.  v,  Lepage,  147  Mass.  206,  208;  Turton  v,  Turton,  42  Ch.  D 
128. 
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good  harness  composition.  The  defendant,  G.  Jamieson,  entered  the 
business  in  Aberdeen  under  the  name  **  G.  Jamieson  and  Co."  Due  to  the 
similarity  of  names  alone,  the  defendant  was  getting  trade  intended  for 
the  plaintiff.  An  injunction  was  refused. -^  In  another  case  the  plaintiffs, 
the  Valentine  Meat  Juice  Company,  had  established  such  a  wide  reputation 
for  their  meat  extracts  under  the  name  "  Valentine *s,"  that  the  court  found 
that  that  name  connected  with  meat  extracts  had  acquired  a  secondary 
meaning,  so  that  customers  in  asking  for  *'  Valentine's"  always  meant  the 
plaintiff's  goods.  The  defendant,  the  Valentine  Extract  Company  Limited, 
was  enjoined  from  using  the  name  Valentine  in  any  way  in  connection 
with  a  meat  extract.'  From  these  cases  it  appears  that  the  test  is,  not 
whether  the  defendant  is  trading  on  the  plaintiff's  reputation,  but  whether 
he  is  doing  so  by  "  passing  off  "  his  goods  as  the  plaintiff*s.  The  defendant 
must  use  his  name  honestly  in  his  business ;  he  must  not  use  it  in  such 
a  way  as  to  represent  that  his  goods  are  the  plaintiff^s.  In  the  ordinary 
case  of  similarity  of  names,  he  is  not  so  doing,  but  when  the  plaintiff's  name 
in  connection  with  an  article  has  acquired  a  secondary  meaning,  then  it 
has  become  impossible  for  the  defendant  to  sell  under  that  name  without 
representing  his  goods  to  be  the  plaintiff's.*  The  decisions  in  the  American 
cases  on  this  subject  seem  to  be  in  accord  with  the  foregoing  principles.*^ 

The  notion  that  one  has  a  special  right  to  use  his  name  in  business  be- 
cause it  is  his  own  is  erroneous.  Smith  has  as  much  right  to  enter  the 
soap  business  under  the  name  Jones  and  Company  as  Jones  has.®  The 
cases  cited  above  show  that  neither  of  them  in  using  that  name  will  be 
allowed  to  overstep  tiie  bounds  of  fair  competition.  It  is  not  fair  competi- 
tion for  a  man  even  by  the  simple  use  of  his  name  to  pass  his  goods 
off  as  another's.  It  is  not  going  much  farther  to  say  that  it  is  not  fair 
competition  where  the  defendant,  though  the  simple  use  of  his  name  docs 
not  enable  him  to  pass  his  goods  off  as  the  plaintiff's,  is  nevertheless,  as 
in  the  Jamieson  case,  trading  on  the  plaintiff's  reputation.  It  is  not  fair  to 
the  plaintiff  who  established  the  reputation,  nor  to  the  public  who  are  led  to 
make  the  natural  mistake  of  buying  from  the  wrong  man.  On  principle, 
then,  the  broad  rule  laid  down  in  the  article,  that  no  one  shall  use  any 
name  so  as  to  trade  on  someone  else's  reputation,  seems  desirable. 


Necessary  Parties.  —  The  rules  governing  the  joinder  of  parties  as 
administered  by  the  common  law  courts  seem  to  be  based  upon  the  tech- 
nical position  of  the  parties  rather  than  upon  the  actual  interests  involved.^ 
Equity,  however,  adopts  a  broader  principle  and  requires  as  parties  all 
persons  in  any  way  interested  in  the  result  of  the  suit.^  This  is  but  an 
example  of  the  desire  of  equity  to  do  justice  on  the  merits  of  each  case, 
and  by  having  all  the  parties  before  it  make  its  decree  a  final  adjudication 

2  Jamieson  and  Co.  v.  Jamieson,  15  Rep   Pat.  Cas.  169. 

«  Valentine  Meat  Juice  Co.  v.  Valentine  Extract  Co.  Limited,  83  L.  T.  R.  259. 

*  J.  and  J.  Cash  Limited  v.  Joseph  Cash,  86  L.  T.  R.  211. 

*  Singer  Manufacturing  Co.  v.  June  Manufacturing  Co.,  163  U.  S.  169;  Walter 
Baker  and  Co.  v.  Baker,  77  Fed.  Rep.  181. 

e  See  Hopkins,  Unfair  Trade,  §  51. 

1  Storv  Eq.  PI  loth  ed.  §  76. 

*  Cockbum  v.  Thompson,  16  Ves.  Jr.  325. 
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on  the  whole  subject*  This  general  rule  is,  however,  relaxed  in  the  case 
of  parties  having  a  merely  formal  interest  in  the  controversy,  the  joinder 
of  such  parties  only  encumbering  the  record,  and  not  materially  aiding  the 
settlement  of  the  case.*  Moreover,  if  parties  having  even  an  actual  interest 
are  inaccessible,  as  when  they  are  without  the  jurisdiction,  the  court  will 
often  go  far  to  settle  the  controversy  between  the  parties  before  it,*  especially 
if  it  appears  that  a  strict  adherence  to  the  rule  would  lead  to  a  failure  of 
justice.*  On  the  other  hand,  in  its  endeavor  to  do  justice  in  the  case  before 
it  the  court  cannot  trench  upon  the  principle  common  both  to  courts  of 
equity  and  law  that  they  cannot  finally  settle  the  rights  of  individuals  not 
before  them.'  Just  how  far  a  court  can  go  in  dispensing  with  parties  who 
would  ordinarily  be  necessary  is  a  difficult  question.  Thus  a  suit  has  been 
allowed  against  one  of  several  partners,  the  others  being  without  the  juris- 
diction, on  the  ground  that  the  claims  of  the  litigants  could  be  settled 
without  prejudicing  the  rights  of  the  absent  parties ;  *  while  in  a  similar 
suit  against  one  of  several  part  owners  of  a  vessel,  the  court  dismissed  the 
suit  on  the  ground  that  no  just  settlement  could  be  made  in  the  absence  of 
the  other  owners.* 

The  frequency  with  which  this  question  has  arisen  has  led  to  many 
attempts  to  lay  down  fixed  rules  for  the  exercise  of  the  courts'  discretion, 
and  accordmgly  several  attempts  to  classify  parties  who  can  and  who  can- 
not be  dispensed  with  have  been  made,  based  on  the  separability  of  their 
interests.**  The  danger  of  any  rigid  rule  is  illustrated  by  a  contemporary 
New  Jersey  decision.  A  bill  was  brought  in  New  Jersey  by  a  stockholder 
in  a  Maine  corporation  alleging  that  the  defendant,  a  New  Jersey  corpora- 
tion, was,  by  virtue  of  an  agreement  with  the  Maine  corporation,  in  posses- 
sion of  a  large  portion  of  its  assets,  and  that  the  defendant  had  violated  its 
agreement  and  was  about  to  transfer  these  to  a  New  York  corporation.  The 
bill  prayed  that  such  transfer  be  restrained.  It  had  already  been  decided 
that  the  court  had  no  jurisdiction  over  the  New  York  corporation,**  and  it 
was  now  moved  to  dismiss  the  suit  on  the  ground  that  the  New  York  cor- 
poration was  an  indispensable  party  defendant.  The  court  dismissed  this 
motion.  Wilson  w.  American  Palace  Car  Co.^  58  Atl.  Rep.  195.  Since  the 
New  York  corporation  was  to  be  the  direct  recipient  of  the  assets  in  ques- 
tion, it  would  seem  to  be  sufficiently  interested  in  a  suit  to  restrain  their 
transfer  to  constitute  it  an  indispensable  party  under  the  attempted  classifi- 
cations above  referred  to.**  It  seems  clear,  however,  that  in  this  particular 
instance  more  justice  would  be  done  by  proceeding  to  settle  the  contro- 
versy between  the  Maine  and  New  Jersey  corporation,  since  the  New  York 
corporation  could  easily  have  appeared  at  the  trial  had  it  considered  its 
interests  worth  protecting.  The  decision  shows  that  a  fixed  rule  is  im- 
practicable, and  that  each  case  must  be  left  to  the  discretion  of  the  court, 
with  the  one  limitation  that  the  interests  of  absent  persons  must  not  be 
seriously  prejudiced. 

»  Poor  V.  Clark,  2  Atk.  515. 

*  Cockburn  v.  Thompson,  supra.     Here  the  number  of  parties  was  extremely  large. 

•  I  Daniels  Chan.  PI.  &  Prac.  1 50. 

*  Per  Lord  Cottenham,  in  Mare  v.  Malachy,  i  Myl.  &  Cr.  559. 
'  Bumham  v.  Kempton,  37  N.  H.  485. 

•  Darwent  v,  Walton,  2  Atk.  510;  see  Lawrence  v.  Rokes,  53  Me.  iia 
»  Nudgett  V.  Gager,  52  Me.  541. 

w  Shields  «/.  Barrows,  17  How.  (U.  S.)  130. 

n  Wilson  V.  American  Palace  Car  Co.,  55  Atl.  Rep.  997. 

M  Lawrence  v.  Rokes,  supra;  Chadbourne  v.  Coe,  10  U.  S.  App.  Cas.  78. 
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Compositions  with  Creditors.  —  Although  a  payment  to  one  creditor 
of  a  less  sum  in  discharge  of  a  greater,  is  not  a  valid  accord  and  satisfaction,' 
yet  an  agreement  with  two  or  more  creditors  providing  for  the  payment  of 
part  of  the  debt  in  satisfaction  of  the  whole,  is  a  good  composition  dis- 
charging the  whole  liability,  as  the  promise  of  each  of  the  creditors  to  forego 
part  of  his  debt  furnishes  a  good  consideration  for  the  promises  of  the  other 
creditors."  'l*hus  an  insolvent  debtor  by  a  composition  with  all  his  cred- 
itors, could  discharge  his  liability  without  the  aid  of  any  bankruptcy 
statute.  As  the  satisfaction  of  the  debts  was  by  voluntary  agreement,  and 
not  by  operation  of  law,  as  in  case  of  a  debt  barred  by  the  Statute  of  Limita- 
tions *  or  by  a  discharge  in  bankruptcy,^  there  was  no  moral  obligation  on 
which  to  found  a  new  promise.  So  a  debt  once  discharged  by  a  composi- 
tion could  not  be  revived  by  a  subsequent  promise." 

By  the  provisions  of  the  Bankruptcy  Act  of  1898,  giving  the  bankruptcy 
courts  supervision  over  compositions,  it  is  provided  that  a  court  may  con- 
firm a  composition  assented  to  by  a  majority  of  the  creditors,*  and  such  a 
composition  is  binding  on  them  all.*  Under  these  circumstances,  it  was 
recendy  assumed  that  a  subsequent  promise  would  not  revive  the  balance 
of  a  discharged  liability,  where  all  the  creditors  assented  to  a  composition. 
Taylor  y.  SkiUs,  81  S.  W.  Rep.  1258  (Tenn.). 

It  may  well  be  urged  in  support  of  the  above  assumption  that,  although 
the  composition  took  effect  under  the  terms  of  the  act,  it  was  none  the 
less  a  voluntary  agreement,  that  such  voluntary  agreement  was  a  condition 
precedent  to  the  operation  of  the  act,  and  that  the  creditors  had  a  choice 
between  volunteering  and  letting  the  bankruptcy  proceedings  take  their 
course.  The  weight  of  authority  however  seems  to  be  against  these  argu- 
ments. Not  only  are  there  decisions  contrary  to  the  principal  case,"'  but 
even  where  only  a  majority  assented  and  the  subsequent  promise  was  to 
one  of  the  majority,  the  discharge  was  held  to  be  by  operation  of  law.* 
Where  the  terms  are  accepted  only  by  the  majority,  obviously  the  law 
discharges  the  debts  owed  to  the  dissenting  creditors,  for  they  are  in  no 
sense  parties  to  a  voluntary  agreement  Even  where  all  the  creditors  assent, 
their  assent  can  hardly  be  called  wholly  voluntary.  For  it  is  by  no  means 
obvious  that  all  would  have  assented,  had  there  been  no  statute  governing 
the  subject  The  fact  that  a  majority  assenting  could  force  the  composition 
upon  the  remainder  would  have  a  strong  tendency  to  compel  the  latter  to 
submit  when  they  realized  that  resistance  would  be  useless.  The  case 
remains  the  same  where  a  subsequent  promise  is  made  to  one  of  the  assent- 
ing majority.  The  statute  merely  gives  them  the  choice  of  assenting  to  a 
composition  or  of  awaiting  the  regular  bankruptcy  proceedings.  Each 
method  reaches  the  same  result,  a  discharge,  and  each  is  provided  by  law. 
The  assent  of  the  majority  is  merely  the  choice  of  the  swifter  form  of 
discharge  in  preference  to  the  slower.  It  seems,  therefore,  that  the  justice 
of  the  decision  in  the  principal  case  is  doubtful,  and  that  the  majority  of 
courts  are  justified  in  holding  that  a  subsequent  promise  after  a  composition 

1  Foakes  v.  Beer,  9  App.  Cas.  605. 
^  Warren  v.  Whitney,  24  Me.  561. 

*  Pittman  v.  Elder,  76  Ga.  371. 

*  Badger  v.  Gilmore,  33  N.  H.  361. 
^  30  Statutes  at  Large,  544,  §  12. 

•  See  In  re  Bjomstad,  5  Fed.  Rep.  791. 

'  In  re  Merriman's  Estate,  44  Conn.  587. 

•  Higgins  V.  Dale,  28  Minn.  126.  . 


Digitized  by 


Google 


60  HARVARD  LAW  REVIEW, 

will  revive  the  balance  of  the  old  liability,  on  the  ground  that  such  com- 
position is  merely  one  form  of  bankruptcy  proceedings  under  the  National 
Act. 


The  Effect  of  Judgments  by  Consent.  — There  is  some  difference 
of  opinion  among  the  authorities  as  to  the  consequence  of  a  judgment  by 
consent  Some  courts  refuse  to  give  it  the  effect  of  a  judgment  in  invitum, 
and  admit  the  judgment  record  only  as  evidence  of  the  agreement  reached 
by  the  parties.^  The  basis  of  this  position  is  the  theory  that  no  matter 
upon  which  the  court  has  not  exercised  its  judicial  mind  by  determining 
the  respective  rights  of  the  litigants  and  pronouncing  judgment  accordingly 
can  be  considered  res  judicata.  As  a  matter  of  definition,  this  proposition 
is  scarcely  open  to  question.  The  real  gist  of  the  controversy  has  been 
settled  by  the  act  of  the  parties  while  the  court  in  entering  up  judgment 
has  performed  merely  a  ministerial  function.  On  the  other  hand,  the 
parties  have  caused  the  court  to  place  their  deliberate  agreement  upon  the 
record  as  a  formal  judgment ;  and  except  in  case  of  mistake  or  fraud,  it 
would  seem  that  they  should  be  estopped  from  later  denying  it,  even  though 
the  strict  principles  of  res  judicata  are  not  applicable.'*  In  fact  the  majority 
of  jurisdictions  disregard  the  argument  of  definition  and  hold  the  judgment 
binding  upon  the  parties  according  to  its  terms.*  I'he  original  cause  of 
action  is  considered  merged  in  the  judgment,  and  to  a  later  suit  between 
the  same  parties  on  the  same  subject-matter  a  plea  of  res  judicata  is  a 
complete  defense. 

Where,  however,  the  action  is  simply  dismissed  by  the  consent  of  the 
parties,  there  is  not  the  same  ground  for  the  argument  of  estoppel.  The 
terms  of  the  agreement  which  culminated  in  the  dismissal  do  not  appear  in 
the  judgment.  The  words  of  the  judgment  record,  "dismissed  agreed," 
are  capable  of  several  interpretations.  Some  courts  give  to  them  the  effect 
of  the  old  common  law  retraxit^  which  is  defined  as  an  open  and  voluntary 
renunciation  by  the  plaintiff  of  his  suit  in  court  by  which  he  forever  loses 
his  cause  of  action.*  Others  reach  the  same  result  by  holding  that  they 
necessarily  imply  that  the  parties  have  adjusted  their  differences  and  merged 
their  cause  of  action  in  the  judgment  of  dismissal.'  The  Supreme  Court 
of  Tennessee  recently  endorsed  the  third  view  that  the  record  is  plain  and 
unequivocal  and  leaves  no  room  for  construction.*  Lindsay  v.  Allen,  82 
S.  W.  Rep.  171.  It  states  only  that  the  parties  have  agreed  to  a  dismissal 
and  nothing  more.  Consequently  it  leaves  them  in  the  same  position  as 
before  the  commencement  of  the  litigation.  The  question  seems  to  be 
strictly  one  of  intention  of  the  parties  as  shown  by  the  judgment  record. 
Have  they  agreed  upon  renunciation  of  all  claim  of  right,  or  upon  merger 
of  the  cause  of  action  in  the  judgment,  or  upon  a  simple  dismissal  of  the 
suit  without  impairing  any  existing  rights  ?  Any  one  of  the  three  is  possible ; 
but  the  last  seems  the  most  natural  interpretation,  for  it  is  certainly  a  harsh 
rule  that  deprives  a  person  of  rights  which  he  has  not  renounced  ex- 
pressly or  by  necessary  implication. 

1  Jenkins  v.  Robertson,  L.  R.  i  H.  L.  Sc.  117,  122. 

«  See  Kelly  v.  Town  of  Milan,  21  Fed.  Rep.  842.  863. 

»  Nashville,  etc.,  Ry.  Co.  v.  United  .States.  113  U.  S.  261. 

♦  Hoover  v,  Mitchell,  2?  Grat.  (Va.)  387. 

B  Bank  of  Commonwealth  v.  Hopkins,  2  Dana  (Ky.)  395. 

•  Bishop  V.  McGillis,  82  Wis.  120. 
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Rescission  for  Breach  of  Contract  without  Repudution.  —  Tlie 
weight  of  English  authority  is  to  the  effect  that  while  acts  indicating  an 
intention  to  abandon  a  contract  justify  the  aggrieved  party  in  rescinding, 
mere  breach  in  performance,  without  repudiation,  cannot  warrant  rescission.^ 
A  recent  dictum^  to  the  same  effect,  in  an  Australian  case  following  an 
earlier  decision  in  the  same  jurisdiction,^  is  indicative  of  the  tendency  of 
the  provincial  courts  to  adhere  implicitly  to  the  English  doctrine.  Moroney 
V.  Roughan,  29  Victorian  L.  Rep.  541.  It  has  been  pointed  out  in  an 
earlier  volume  that  the  real  reason  the  aggrieved  party  is  ever  allowed  to 
rescind,  lies  in  the  other's  failure  to  do  what  he  promised,  rather  than  in 
what  he  thinks  or  says,  so  that  the  English  rule  is  hardly  logical  in  making 
the  right  to  rescind  dependent  wholly  on  whether  or  not  the  defaulting 
party  intends  to  abandon  his  contract.* 

An  English  case  decided  in  1859  allowed  rescission  on  the  ground  of  in- 
sufficient delivery  of  the  first  instalment  of  an  iron  contract.*  This  doctrine 
has  given  way  in  England  to  that  of  the  more  recent  cases  noted  above, 
but  it  has  been  very  generally  followed  in  the  United  States,  and  has  been 
extended  even  to  cases  where  the  breach  was  not  in  limine  J"  In  fact, 
rescission  is  often  allowed  for  comparatively  slight  delay,  provided  notice  is 
at  once  given  by  the  innocent  party  of  his  intention  to  abandon  the 
contract.'  While  avoiding  the  undue  strictness  of  the  English  courts  in 
requiring  that  an  intention  to  put  an  end  to  the  contract  must  be  shown 
if  rescission  is  to  be  permitted,  it  is  possible  that  our  courts  go  too  far  in  the 
opposite  direction,  and  tend  to  allow  rescission  for  too  insignificant  a  breach. 
Thus  it  has  been  held  in  the  Circuit  Court  of  Appeals  that  where,  under  a 
year's  contract  for  furnishing  coke,  payment  was  to  be  made  on  the 
twentieth  of  each  month  for  the  deliveries  of  the  preceding  month,  the 
party  to  whom  the  money  was  payable  might  rescind  the  contract  on 
the  twenty-third,  if  the  sum  was  still  unpaid.''  There  are  of  course  many 
cases  where  the  breach  is  so  serious  that  the  only  solution  fair  to  the 
innocent  party  is  to  allow  rescission.  But  in  the  ordinary  case  of  delayed 
performance,  although  the  law  should  allow  the  innocent  party  to  postpone 
the  execution  of  his  own  promises  until  the  other's  obligations  are  per- 
formed, it  is  only  fair  that  absolute  cancellation  be  delayed  until  the  breach 
has  become  material.  To  allow  either  party,  on  a  comparatively  unimpor- 
tant deviation  by  the  other  from  the  terms  of  the  contract,  the  choice 
between  enforcing  or  avoiding  it,  according  as  the  state  of  the  market 
makes  it  profitable  or  unprofitable  for  him,  is  too  severe  a  penalty  to 
impose  on  one  in  slight  default  It  seems  clear  that  rescission  should  be 
allowed  for  failure  to  perform  as  well  as  for  repudiation,  but  only  when  the 
breach  is  material 

1  Freeth  v.  Burr.  L.  R.  9  C.  P.  208 ;  Cornwall  v,  Henson,  [1900]  2  Ch.  298. 
^  Bradley  v,  Bartoumieux,  17  Victorian  L.  Rep.  144. 

•  14  Harv.  L.  Rev.  317,  ^24,  n. 

•  Hoare  v,  Rennie,  5  H.  &  N.  19. 

^  NorrinRton  v,  Wright,  115  U.  S.  188;  Kokomo  Strawboard  Co.  v,  Inman,  134 
N.  Y.  92.     But  sec  Gerli  v.  Poidfebard  Silk  Co.,  57  N.  J.  Law  432. 

•  Rugg  &  Bryan  v.  Moore,  no  Pa.  St.  236. 

^  HuU  Coal  &  Coke  Co.  v.  Empire  Coalft  Coke  Co.,  113  Fed.  Rep.  256. 
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RECENT  CASES. 

Adverse  Possession  — Continuity  — Grantee  op  One  Having  Title  by 
Adverse  Possession.  —  The  plaintiff's  grantor  occupied,  together  with  his  own  land, 
a  strip  adjoining,  to  which  the  defendant  now  holds  the  paper  title.  After  adverse 
possession  of  the  strip  for  more  than  the  statutory  period,  the  plaintiffs  grantor 
gave  possession  of  the  whole  tract  to  the  plaintiff,  executing  a  deed  which  failed 
to  include  the  added  strip,  although  both  parties  intended  its  conveyance.  Held, 
that  the  plaintiff  may  maintain  an  action  to  quiet  title.  Clithero  v.  Fenner,  99  N.  W. 
Rep.  1027  (Wis.). 

The  court  apparently  relies  on  the  general  rule  that  where  one  in  adverse  possession 
transfers  his  rights  to  another,  the  transferee  acquires  title  when  the  combined  length 
of  his  own  and  the  previous  terms  of  adverse  possession  reaches  the  statutory  period. 
Cf.  McNeely  v.  Langan,  22  Oh.  St.  32 ;  Davock  v.  Nealon,  58  N.  J.  Law  21.  In  the 
present  case,  however,  the  plaintiff's  grantor  had  acquired  title  before  the  transfer,  by 
his  adverse  possession.  Schally.  WillLims  Valley  R.  R,  Co,,  35  Pa.  St.  191.  Since  the 
legal  title  thus  became  vested,  the  plaintiff  no  longer  had  any  claim  based  on  his  own 

{>ossession  adverse  to  the  holder  of  the  paper  title.  Nor  did  the  plaintiff  acquire  the 
egal  title  by  the  conveyance.  The  strip  was  not  described  in  the  deed,  nor  could  it 
pass  as  appurtenant  to  the  other  land.  New  Orleans^  etc.,  Ry,  Co.  v.  Parker,  143  U.  S. 
42.  A  number  of  states  have  passed  statutes  permitting  the  holder  of  a  merely  equi- 
table title  to  maintain  an  action  to  quiet  title,  but  no  such  statute  being  in  force  in 
Wisconsin,  it  would  seem  that  the  defendant  should  have  had  judgment. 

Bankruptcy  —  Compositions. —  The  Bankruptcy  Act  of  1898  provides  that  the 
bankruptcy  courts  may  confirm  a  composition  assented  to  by  the  majority  of  creditont. 
Semble,  that  where  the  composition  is  as.sented  to  by  all  the  creditors  a  subsequent 
promise  will  not  revive  the  balance  of  the  old  liability.  Taylor  v.  SkUes^  81  3.  W. 
Rep.  1258  (Tenn.).    See  Notes,  p.  59. 

BANKRurrcY — Petitions  in  Bankruptcy:  Involuntary  Proceedings  — 
Computing  Number  of  Creditors.  —  The  assigne::  under  a  general  assignment,  to 
which  a  large  number  of  creditors  assented,  bought  up  twelve  claims  which  he  re-assigned 
to  different  persons,  to  keep  alive  enough  claims  to  defeat  the  provision  of  section  59  b 
of  the  Bankruptcy  Act  permitting  one  of  the  creditors,  when  there  are  less  than 
twelve,  to  petition  in  involuntary  bankruptcy.  Held,  that  the  creditors  thus  created 
are  excluded  in  computing  the  number  of  creditors  under  this  clause.  Leighton  v. 
Kentiedy,  129  Fed.  Rep.  737  (C.  C  A.,  First  Circ). 

Courts  generally  invalidate  attempts  to  frustrate  the  purpose  of  bankruptcy  legisla- 
tion. It  is  clearly  the  intent  of  the  Bankruptcy  Act  not  to  allow  the  bankrupt  or  his 
assignee  to  deprive  a  creditor  of  his  right  to  petition  by  creating  new  friendly  credit- 
ors through  re-assignments  of  purcha.sed  claims.  Such  colorable  proceedings  would 
practically  nullify  the  provision  in  favor  of  one  creditor.  A  similar  move  to  obtain 
the  requisite  number  of  petitioners  by  splitting  up  one  claim  failed.  Jn  re  IndependefU 
Thread  Co.,  113  Fed.  Rep.  99S,  And  while  a  creditor  has  been  permitted  to  buy  up 
claims  to  bring  himself  within  the  statutory  requirements,  the  present  decision,  under 
the  existing  authorities,  seems  sound.  C/,  In  re  JVootl ford  and  Chamberlain,  13  N.  U. 
Rep.  575.  Another  contention  might  have  been  made.  It  has  been  held  that  credit- 
ors assenting  to  a  general  assignment  are  not  creditors  within  section  59  b  supra,  Jn 
re  Miner,  104  Fed.  Rep.  J20.  That  question,  however,  is  still  doubtful,  and  assuming, 
as  seems  probable,  that  the  number  of  such  creditors  in  this  ca.se  was  at  least  twelve, 
the  appellant  might  have  contended  that  that  section  should  not  apply.  See  14 
Harv.  L.  Rev.  461. 

Bankruptcy  — Preferences— Time  within  which  Trustee  must  Sue  to 
Avoid. — Semble,  that  in  order  to  avoid  a  preference,  the  trustee  must  make  his 
demand  a  sufficient  length  of  time  before  the  expiration  of  the  year  within  which  all 
claims  must  be  proved  against  the  bankrupt  estate,  to  afford  the  preferred  creditor  a 
reasonable  time  in  which  to  surrender  the  preference  and  exhibit  his  claim  against  the 
estote.    Swart%  v.  Franks  33  S.  W.  Rep.  60  (Mo.,  Sup.  Ct.)     See  Notes,  p.  55. 
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Bankruptcy  — Rights  and  Duties  of  Bankrupt  —  Bankrupt  a  Construc- 
tive Trustee  of  Concealed  Assets.  —  The  plaintiff  secured  a  discharge  in  bank- 
ruptcy without  the  appointment  of  a  trustee,  as  he  disclosed  no  assets.  He  then  sued 
on  a  claim  that  he  erroneously  but  honestly  failed  to  disclose  at  the  time  of  the  dis- 
charge. A  statute  provided  that  only  the  real  party  in  interest  might  sue.  /feiti,  that 
the  plaintiff  cannot  maintain  his  action.  Rand  v.  lintfa  Central  Ry,  Co,,  96  N.  Y.  App. 
Div.  413. 

This  case  involves  in  a  novel  way  the  relation  of  a  bankrupt  to  assets  discovered 
after  his  discharge  and  the  close  of  his  estate.  Under  subdivision  eight  of  section  two 
of  the  Bankruptcy  Act  of  1898,  a  bankrupt,  or  a  creditor  who  took  part  in  the  former 
proceedings,  may  petition  the  court  to  reopen  the  estate  to  administer  newly  discovered 
assets,  without  disturbing  the  discharge.  In  re  Shaffer^  104  Fed.  Rep.  982  (semble) ; 
///  re  Newton^  107  Fed.  Rep.  429  {semble).  On  the  basis  of  this  recognition  of  the 
clear  right  of  creditors  to  reach  these  assets,  the  New  York  court  seems  justified  in 
making  the  bankrupt  a  constructive  trustee  of  them.  It  seems  clear  that  the  entire 
beneficial  interest  is  in  the  creditors ;  the  bankrupt  has  only  a  dry  legal  title.  Accord- 
ingly he  is  not  entitled  to  sue  as  the  real  party  in  interest. 

Carriers— Duty  to  Transport  and  Deliver  —  Waiver  or  Right  to 
Demand  Bill  of  Lading.  —  The  defendant,  a  carrier,  refused  to  accept  the  plain- 
tiff's tender  of  freight  charges  and  to  deliver  certain  foods  to  him,  claiming  excessive 
freight.  At  that  time  the  latter  did  not  have  the  bill  of  lading,  but  later  obtained  and 
presented  it  and  was  given  the  goods,  which  had  in  the  meantime  been  damaged  by 
frost.  The  plaintiff  sued  for  damages.  Held,  that  the  defendant  cannot  set  up  the 
plaintiff's  failure  to  present  the  bill  of  lading.  Clegg  v.  Southern  Ry.  Co.,  47  S.  E. 
Rep.  667  (N.  C). 

Where  tender  of  performance  of  an  act  is  necessary  to  acquire  a  right  of  action,  but 
the  party  to  whom  tender  is  due  shows  by  his  conduct  that  he  would  not  accept  it,  the 
prevailing  view  seems  to  be  that  such  tenaer  is  waived.  Sonia,  etc.,  Co.  v.  Steamer  Red 
River,  106  La.  Ann.  42;  JCeller  v.  Fisher,  7  Ind.  718.  By  analogy  it  may  be  urged  that 
the  defendant  waived  his  right  to  insist  on  the  presentation  of  the  bill  of  lading,  since 
his  conduct  fairly  indicated  that,  even  if  it  had  been  produced,  he  would  still  have  re- 
fused to  deliver.  Furthermore,  the  case  seems  to  be  within  the  principle  that  where 
tender  of  performance  is  refused  on  one  ground,  such  refusal  cannot  later  be  defended 
on  another  ground.  Polglass  v.  Oliver,  2  C.  &  J.  15.  If  the  defendant  had  required  a 
bill  of  lading  instead  of  insisting  solely  upon  the  payment  of  excessive  charges,  the 
plaintiff  might  at  once  have  obtained  the  bill.  The  plaintiff's  failure  to  fulfill  all  re- 
quirements, then,  fairly  resulted  from  the  defendant's  conduct,  and  the  latter  should 
not  be  allowed  to  take  advantage  of  that  failure.  Louisville,  etc.,  R.  R.  Co.  v.  McGuire 
6*  Co.,  79  Ala.  395. 

Chattel  Mortgages  —  Notice  under  the  Recording  Acts.  — A  commis- 
sion merchant  sold  mortgaged  cattle  and  remitted  the  proceeds  of  the  sale  to  the  con- 
sifi^or,  without  actual  knowledge  of  the  existence  of  the  mortgage,  which  was  recorded. 
The  mortg;agee  sought  to  recover  the  amount  of  the  net  proceeds  from  the  commission 
merchant  in  an  action  for  money  had  and  received.  Held,  that  the  plaintiff  may 
recover.     Greer  v.  Newland,  77  Pac.  Rep.  98  (Kan.).     See  Notes,  p.  54. 

Choses  in  Action  — Manner  and  Effect  of  Assignment — Effect  of 
Statutk.  —  A  statute  provided  that  the  real  party  in  interest  must  sue.  Held,  that 
the  partial  assignee  of  a  chose  in  action  mstv  join  with  the  assignor  in  an  action  at  law 
against  the  obligor.    Firemen* s,  etc.,  Co.  v.  Oregon,  etc.,  Co.,  76  Pac.  Rep.  1075  (Ore.). 

Courts  of  law  refuse  to  allow  an  action  by  a  partial  assignee  for  two  reasons  :  first, 
that  at  law  no  divided  judgment  can  be  pronounced;  second,  that  to  allow  him  a  sepa- 
rate action  would  subject  the  obligor  to  more  than  one  suit.  Mandeville  v.  iVelch, 
J  Wheat.  (U.  S.)  277.  Equity,  however,  everywhere  protects  the  partial  assignee. 
The  statute  providing  that  the  real  party  in  interest  must  sue  did  not  remove  the 
ditficulty  as  to  the  number  of  parties  to  an  action  at  law.  The  court  in  the  principal 
case  followed  the  dicta  in  two  previous  cases.  See  State,  etc.,  Co.  v.  Oregon,  etc.^  Co., 
20  Ore.  563 ;  Home,  etc.,  Co.  v.  Oregon,  etc.,  Co.,  20  Ore.  560.  These  dicta  were  based 
upon  decisions  in  New  York  and  Wisconsin,  where  law  ana  equity  are  administered  in 
one  forum  without  regard  to  the  form  of  the  action.  In  Oregon  the  two  courts  are 
distinct.  In  New  Jersey,  under  a  similar  statute,  the  court  reached  the  opposite  result. 
Otis  V.  Adams,  56  N.  J.  Law  ^8.  Since,  under  such  statutes,  misjoinder  of  parties  has 
been  held  fatal,  the  decision  is  also  opposed  to  those  cases,  arising  under  them,  which 
hold  that  the  assignor  may  sue  without  joining  the  assignee.  £eiu  v.  Sherwood,  21 
Cal.  151. 
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Conflict  of  Laws— Jurisdiction  — Right  Acquirbd  under  Foreign  Stat- 
ute. —  A  citizen  of  the  United  States  was  killed  in  Mexico  through  the  negligence  of 
the  defendant,  a  Colorado  corporation.  Under  the  Mexican  statute  giving  an  action 
for  death  by  wrongful  act,  the  liability  of  the  defendant  was  limited  to  furnishing  sup- 
port to  the  legal  dependents  of  the  deceased  during  the  periods  of  time  that  support 
would  have  been  due  from  him,  payments  being  maae  in  monthly  instalments.  Action 
was  brought  under  this  statute  by  the  proper  parties  in  the  United  States  Circuit 
Court.  Htld^  that  the  federal  court  has  no  jurisdiction.  Slater  v.  Mexican^  etc,,  R,  R. 
Co.,  194  U.  S.  120. 

For  a  discussion  of  this  case,  see  16  Harv.  L.  Rev.  63. 

Confusion  —  Accounts  —  Fraud  by  Lessef^  —  A  company  leased  the  natural 
gas  privileges  from  the  plaintiff's  land,  contracting  to  pay  him  one-quarter  of  the  profits 
therefrom.  The  lessees  fraudulently  mixed  this  gas  with  that  from  other  properties, 
and  declared  themselves  unable  to  determine  what  proportion  of  the  mixture  had  come 
from  the  plaintiff's  property.  Held,  on  a  bill  for  an  accounting,  that  the  company  is 
liable  for  one-fourth  of  the  profits  on  the  whole  of  the  mingled  gas.  Stone  v.  Marshall 
Oi/Ci?.,  2o8Pa.  St.85. 

The  principle  relied  on  by  the  court  in  estimating  the  amount  of  the  plaintiff's  re- 
covery applies  both  in  law  and  in  equity.  Whenever  there  is  fraudulent  confusion, 
either  of  property  or  accounts,  without  means  of  determining  the  share  of  each  party, 
the  innocent  owner  will  be  protected,  at  whatever  risk  to  the  rights  of  the  confuser. 
Diversey  y,  Johnson,  93  111.  547 ;  Graham  v.  Plate,  40  Cal.  593.  In  the  present  case,  the 
only  settlement  which  involved  no  danger  of  injustice  to  the  innocent  plaintiff  was  the 
one  adopted.  Cf.  KUppner  v.  Lemon,  197  Pa.  St.  ^30.  In  the  corresponding  cases  in- 
volving ownership  rather  than  accounting,  the  decisions  merely  vindicate  the  innocent 
owner's  right  to  take  and  keep  the  whole  until  the  confuser  designates  his  share. 
When  the  question  of  damages  for  conversion  of  such  a  mass  does  arise  without  data 
as  to  the  proportions  belonging  to  the  interested  parties,  there  is  little  doubt  that  the 
full  value  of  the  mixture  will  be  awarded.  The  present  analogous  case  in  confusion  of 
accounts  appears  to  support  this  view. 

Constitutional  Law  —  Separation  of  Powers— Exclusion  of  Aliens 
AS  A  Judicial  Question.  —  The  petitioners,  Chinese  persons,  applied  for  admission 
to  the  United  States,  but  were  refused  admission  and  detained  by  the  immigration 
officers  on  the  ground  that  they  were  not  citizens  of  the  United  States  and  not  within 
the  classes  entitled  to  admission.  The  petitioners  refused  to  answer  the  questions 
asked  by  the  officers  or  to  appeal  to  the  Secretary  of  Commerce  and  Labor,  as  allowed 
by  the  statute,  but  instead  applied  for  discharge  from  custody  on  habeas  corpus, 
alleging  citizenship.  Held,  that  the  petition  must  be  dismissecf  and  the  petitioners 
remanded.     United  StaUs  v.  Sing  Tuck,  194  U.  S.  161. 

This  decision  of  the  supreme  court  overrules  that  of  the  circuit  court  of  appeals 
and  affirms  that  of  the  circuit  court.  For  a  discussion  of  the  principles  involved,  see 
17  Harv.  L.  Rev.  488. 

Contracts  — Defenses  — Performance  Rendered  Impossible  by  Law.— 
The  lessee  of  an  electric  car  line  belonging  to  a  municipal  corporation  contracted  to 
allow  an  advertiser  the  exclusive  right  of  advertising  in  its  cars  for  a  certain  time.  At 
the  instance  of  the  lessee,  a  clause  impowering  the  corporation  to  take  over  its  lines 
was  inserted  into  an  act  of  Parliament.  The  corporation  exercised  its  power,  and 
thereby  made  performance  of  the  advertising  contract  impossible.  Held,  that  the 
lessee  is  liable  on  the  contract.     Re  Companies'*  Acts,  117  L.  T.  60  (Ens.,  Ch.  D.). 

The  present  decision  apparently  creates  a  new  modification  of  an  old  legal  principle. 
It  is  generally  held  that  when  performance  of  a  contract  is  rendered  impossible  bylaw 
the  promisor  is  excused.  Bailly  v.  De  Crespigny,  L.  R.  4  Q.  B.  180.  But  in  the  present 
case  the  defendant  was  not  allowed  to  plead,  as  an  excuse  for  not  performing  its  con- 
tract, a  law  which  it  had  caused  to  be  introduced  into  Parliament,  and  which  rendered 
performance  impossible.  This  result  seems  sound.  The  case  is  analogous  to  those 
in  which  the  subject  matter  of  a  contract  has  been  destroyed  by  the  defendant.  Under 
such  circumstances,  the  courts  have  held  that  he  cannot  successfully  plead  facts  which 
wJuld  otherwise  have  afforded  him  an  excuse.  Cf.  Stanton  v.  New  York,  etc,^  R.  R. 
Co.,  59  Conn.  272.  That  the  defendant  created  the  impossibility  by  means  of  an  act 
of  Parliament  should  not  affect  the  validity  of  the  ansilogy.  llie  argument  in  both 
instances  is  based  upon  the  same  rule  of  common  sense,  that  no  one  should  be  allowed 
to  take  advantage  of  his  own  wrong  to  the  injury  of  another. 

Contracts  —  Rescission  —  Aci'ioN  for  Restitution. — The  plaintiff  con- 
tracted to  sell  a  tract  of  land  to  the  defendant,  who  paid  ;f  100  cash  and  agreed  to  pay 


Digitized  by 


Google 


RECENT  CASES.  65 

the  balance  of  the  purchase  price  in  specified  instalments.  The  first  instalment  was 
offered  by  the  defendant  four  days  after  the  date  set  by  the  contract.  An  agreement 
postponing  payment  had  been  made,  and  the  evidence  was  conflicting  as  to  whether  the 
time  had  been  extended  to  the  date  of  the  defendant's  tender.  The  plaintiff  asked 
restitution  and  damages.  Semble^  that  delay  in  paying  one  instalment  of  a  contract  is 
not  ground  for  rescission,  unless  an  intention  to  repudiate  has  been  manifested  by  the 
party  in  default.    Moroney  v.  R<mghan,  29  Victorian  L.  Rep.  541.    See  Notes,  p.  61. 

Criminal  Law  —  Acquiescence  for  Detection.  —  The  defendant  plotted  to 
obtain  certain  indictments  by  bribery  and  to  destroy  them.  The  district  attorney,  for 
the  purpose  of  apprehending  the  defendant  in  the  commission  of  crime,  instructed  his 
employees  to  accept  the  defendant's  proposition  and  to  deliver  the  indictments  in  return 
for  a  consideration.  The  defendant  was  indicted  for  an  attempt  to  obtain  documents 
from  an  official  unlawfully  and  to  commit  grand  larceny.  Held,  that  the  defendant  is 
guilty.     People  v.  Mills,  178  N.  Y.  274. 

It  seems  well  settled  that  when  government  officials  suggest  and  originate  the  crime 
in  order  to  prosecute,  there  can  be  no  conviction  of  the  offender,  united  States  r. 
Adams,  59  Fed.  Rep.  674.  Where  they  have  merely  made  the  perpetration  of  the 
criminal  act  possible  or  easy  the  tendency  undoubtedly  is  to  hold  the  defendant  for 
that  act.  The  principal  case  has  no  precedent  in  New  York,  but  the  court  takes  the 
position  that  since  a  public  officer  in  such  circumstances  acts  in  excess  of  his  authority 
his  official  position  is  immaterial,  and  the  right  of  the  state  to  punish  is  not  affected 
A  like  decision  has  been  reached  in  Michigan.  People  v.  Lifhardt,  105  Mich.  80. 
The  reasoning  of  these  cases  would  go  far  toward  removing  all  aisability  resting  upon 
the  state  as  the  result  of  the  encouragement  of  crime  by  its  agents.  It  is  submitted 
that  the  question  of  most  importance  m  such  cases  is  not  whether  the  officer  exceeds 
his  authority,  but  how  far  the  state  is  willing  to  countenance  the  use  by  its  agents  of 
such  methods  of  procuring  a  conviction.     See  Saunders  v.  People,  38  Mich.  218. 

Equity  —  Procedure  —  Necessary  Parties  to  Suit.  —  A  bill  was  brought  in 
New  Jersey  by  a  stockholder  in  a  Maine  cor{>oration  alle^ng  that  the  defendant,  a 
New  Jersey  corporation,  was  by  virtue  of  an  agreement  with  the  former  corporation 
in  possession  of  a  larse  portion  of  its  assets  which  it  was  about  to  transfer  to  a  New 
York  corporation  and  asking  an  injunction  to  restrain  such  transfer.  It  had  already 
been  decided  that  the  court  had  no  jurisdiction  over  the  New  York  corporation,  and 
it  was  now  moved  to  di.smiss  the  suit  on  the  ground  that  the  latter  was  a  necessary 
party  defendant.  Held^  that  the  motion  be  dismissed.  IVilson  v.  American,  etc.,  Co., 
58  Atl.  Rep.  195  (N.  J.,  Sup.  Ct.).    See  Notes,  p.  57. 

Evidence  —  Confessions  —  Criminating  Statements.  — The  defendant, 
charged  with  murder,  was  subjected  at  the  inquest  to  a  rigid  cross-examination  by 
the  county  attorney,  during  the  course  of  which  he  made  this  statement,  "  I  may 
have  done  it,  but  I  don't  Imow  anvthing  about  it.  My  mind  is  a  perfect  blank."  At 
the  trial  this  was  admitted  in  evioence.  Held,  that  the  statement  was  not  freely  and 
voluntarily  made,  and  should  not  have  been  admitted.  Parker  v.  State,  80  S.  W.  Rep. 
1008  (Tex.,  Cr.  App.). 

According  to  the  common  restriction  of  confessions  to  acknowledgments  of  guilt, 
the  words  quoted  amount  merely  to  a  criminating  statement ;  for  they  expressly  nega- 
tive the  criminal  intent.  See  People  v.  Parton,  49  Cal.  632.  As  to  whether  the  test  of 
admissibility  usually  reserved  for  confessions  —  that  they  must  be  voluntary — should 
be  extended  to  such  statements,  the  authority,  though  slight,  is  in  conflict.  See 
People  V.  Hickman,  113  Cal.  80 ;  Fletcher  v.  StaU,  90  Ga.  468.  If,  however,  the  exten- 
sion of  the  rule  be  approved,  the  pr^riety  of  its  application  here  may  still  be 
questioned.  See  Commonwealth  v.  Cuffee,  108  Mass.  285.  The  real  basis  of  the  rule 
requiring  that  confessions  to  be  admissible  must  have  been  voluntary,  is  the  desire  to 
secure  reliable  evidence,  and  not  any  idea  of  indulgence  to  the  defendant ;  and  it 
would  seem  that  in  most  cases  confessions  elicited  in  cross  examination  would  be  suffi- 
ciently free  from  undue  influence.  The  practice  of  admitting  at  trials  confessions  made 
at  preliminary  examinations,  supports  tnis  view.  Wilson  v.  United  States,  162  U.  S. 
613.  Conceivably,  however,  in  extreme  cases,  the  accused  might  through  alarm  or 
nervousness  be  led  into  making  untrustworthy  statements ;  and  upon  this  ground  the 
principal  case  may  possibly  be  supported.     See  Gallaher  v.  State,  40  Tex.  Cr.  Rep.  296. 

Evidence  —  Declarations  against  Interest  — Admissibility  to  Contra- 
dict Record  Title.  —  The  defendant's  predecessor  in  title  of  certain  land,  while  in 
possession  under  a  deed  purporting  to  be  made  by  A,  stated  that  the  deed  was  forged. 
The  defendant's  title,  however,  was  good  of  record.    After  the  declarant's  death,  in  a 
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suit  to  recover  the  land  brought  by  the  plaintiffs  as  heirs  of  A,  the  above  statement 
was  admitted  in  evidence  to  contradict  the  defendant's  title.  I/eld,  that  a  new  trial  be 
granted.    Phillips  v.  Laughlin,  58  Atl.  Rep.  64  (Me.). 

The  court  proceeds  partly  upon  the  ground  that  admissions  by  a  pri\7  in  estate  are 
not  receivable  in  evidence  to  contradict  a  record  title.  That  the  weight  of  authority  is 
in  support  of  this  proposition  cannot  be  doubted.  Gibney  v.  Marchay^  34  N.  Y.  301. 
Nevertheless,  the  decision  seems  contrary  to  the  general  principles  of  the  law  of  evi- 
dence. In  favor  of  the  decision,  it  is  argued  that  the  policy  of  our  recording  laws 
demands  that  bona  fide  purchasers  should  have  a  risht  to  rely  upon  the  record  as  show- 
ing the  exact  facts.  See  Cook  v.  Ktwwles^  38  Mich.  316,  330.  On  the  other  hand,  it 
has  been  held  repeatedly  that  where  an  innocent  purchaser  buys  land  from  a  grantee 
who  has  fraudulently  procured  a  deed  from  one  with  whom  it  had  been  deposited  in 
escrow  and  has  placed  the  same  on  record,  he  acquires  no  title.  Everts  v.  Agiies^ 
6  Wis.  453.  So  here  it  seems  clear  that  if  the  deed  to  the  defendant's  grantor  was 
forged,  the  defendant  never  acquired  title;  and  that  any  fact  tending  to  prove  such 
forgery  was  entirely  relevant  to  the  issue.  The  evidence  offered  did  tend  to  prove 
such  forgery,  and,  regarded  either  as  an  admission  or  as  a  declaration  a^nst  interest, 
came  within  the  exceptions  to  the  hearsay  rule.  Cf.  Dicker  son  v.  Ckrisman^  28  Mo. 
134;  Currier  v.  Gale^  14  Gray  (Mass.)  504. 

Evidence  —  Deeds  —  Performance  of  Conditions  of  Escrow.  —  In  a  suit 
in  equity  under  a  statute,  the  plaintiff  alleged  that  the  defendant  had  obtained  posses- 
sion of  a  deed  delivered  by  the  former  in  escrow,  without  performing  the  conditions, 
under  which  he  was  claiming ;  and  prayed  a  declaration  by  the  court  that  the  plaintiff's 
title  be  adjudged  good.  The  defendant  alleged  performance  of  the  terms  of  the 
Chcrow.  After  the  plaintiff  had  introduced  in  evidence  a  copv  of  the  deed  conveying 
the  premises  to  him,  and  documents  lending  to  prove  the  ciefendant  irregularly  in 
possession  of  his  conveyance,  a  non:iuit  was  granted.  Held^  that  the  burden  of  proof 
IS  upon  the  plaintiff  to  show  non-performance  of  the  conditions.  Swain  v.  McMillan^ 
76  Fac  Rep.  943  (Mont.). 

There  is  authority  in  conflict  with  the  proposition  here  broadly  laid  down.  Black 
V.  Shreve^  '3  N.  J.  Eq.  455.  The  question  as  10  burden  of  proof  is  properly  dependent 
upon  the  pleadings  and  substantive  law  in  the  particular  case.  See  Thayer,  Prel. 
Trkat.  Ev.  371.  The  rule,  as  usually  stated,  is  to  the  effect  that  he  has  the  burden  who 
has  the  aflirmative  of  an  issue  to  maintain.  Central  Bridge  Co,  v.  Butler^  2  Gray 
(Mass.)  130.  To  apply  this  test  it  is  necessary  to  determine  in  every  instance  the 
essential  allegations  in  each  party's  case  and  pleading.  The  case  under  discussion 
being  practically  a  statutory  modification  of  a  bill  to  quiet  title,  the  plaintiff  makes 
all  essential  allegations  when  he  avers  his  own  title  and  the  defendant's  adverse 
claim;  it  is  then  for  the  defendant  to  plead  and  prove  his  title.  See  Ely  v.  New 
Mexico^  etc.y  A*.  A*.,  129  U.  S.  292.  And  as  a  deed  in  escrow  delivered  without  per- 
formance of  conditions  is  null,  the  defendant  should  prove  performance.  Possession 
by  the  grantee  is,  however,  prima  facie  evidence  of  such  performance,  and  the  case 
may  be  supported  upon  the  theory  that  the  plaintiff's  evidence  did  not  rebut  this 
presumption.    See  Hare  v.  Hortony  2  Nev.  &  M.  428. 

Evidence  —  Entries  made  by  a  Pkrson  other  than  the  Original 
Obskrver.  —  A  book  composed  of  entries  made  by  the  plaintiff's  clerk  from  scale 
tickets  recording  the  weighmg  of  cattle  was  offered  in  evidence  under  the  oath  of  the 
clerk.  /leldt  that  the  evidence  is  admissible.  Drumm-Flato  Com,  Co,  v.  Derlach 
Bank,  81  S.  W.  Rep.  503  (Mo.,  Ct.  App  ).     See  Notes,  p.  52. 

Executors  and  Administrators — Proceedings  by  or  against  Executors 
—  Contingent  Claims. —  A  testator  during  his  life  assigned  certain  leasehold  prop- 
erties. There  remained  a  contingent  liability  on  certain  covenants  in  the  leases.  The 
executors  sought  to  hold  back  a  large  fund  from  the  residuary  legatees  to  protect  the 
lessors.  Held,  that  the  executors  must  turn  over  the  money  to  the  residuary  legatees. 
In  re  Ntxon,  [1904]  I  Ch.  638. 

There  are  two  possible  grounds  for  setting  aside  the  assets :  first,  to  indemnify 
the  executors,  second,  to  protect  the  lessors.  Assets  are  not  set  aside  to  indem- 
nify executors,  for  it  is  an  acknowledged  principle  that  a  decree  of  the  court,  directing 
an  executor  who  has  disclosed  all  facts  to  distribute  the  property,  relieves  him  from 
liability.  Dean  v.  Allen,  20  Beav.  i.  The  second  ground  has  not  been  favored  in 
England.  Dodson  v.  Sammell,  i  Drew.  &  Sm.  575.  Conversely,  courts  have  held  that 
the  lessor  himself  cannot  come  into  court  to  have  assets  withneld.  King  v.  Malcott, 
o  Hare  692.  The  court  in  the  principal  case  proceeded  on  the  assumption  that  the 
lessor  was  not  a  creditor.    This  seems  opposed  to  the  analogous  cases   under  the 
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English  Bankruptcy  Act,  holding  that  owners  of  contingent  claims  may  prove 
the  same.  IVoimerHausen  v.  Culitck,  [1893]  ^  ^^*  5*4-  ^uch  claimants  seem  entitled 
to  prniection  in  probate  courts  as  well  as  in  bankruptcy  proceedings;  and  .such  was 
the  effect  of  the  earlier  English  cases.  Cochrane  v.  Robinson^  11  Sim  378.  In  this 
country  such  creditors  are  generally  protected  by  statutes,  although  beneficiaries  are 
often  allowed  to  receive  their  legacies  upon  giving  bonds  to  secure  holders  of  contingent 
claims.     See  Cobbs.  Kempton^  154  Mass.  aSS;  Clark  y  Holbrook,  146  Mass.  366. 

KixruREs  — Effect  of  New  Lease  on  Tenant's  Right  of  Removal.  — The 
defendant,  a  lessee,  within  his  term  began  to  remove  trade  fixtures  which  he  had  put 
in  during  a  previous  lease.  His  possession  had  been  continuous,  but  near  the  end  of 
his  first  term  a  new  lease  renewing  and  extending  the  one  in  force  had  been  executed. 
The  Unillord  >ought  to  enjoin  him  from  severing  the  fixtures.  Heldy  that  the  injunc- 
tion should  not  be  granted.     Rady  v.  McCurdv,  58  Atl.  Rep.  w8  (Pa.). 

For  a  discussion  of  the  principles  involved,  see  15  Harv.  L.  Rev.  862. 

Husband  and  Wife — Contracts  between  Husband  and  Wife  —  Avoid- 
ance of  Statute. — A  statute  declared  all  contracts  between  husband  and  wife 
involving  real  estate  void.  In  consideration  of  his  wife's  promise  to  bequeath  certain 
property  to  designated  persons,  a  man  agreed  to  and  did  devise  his  estate  to  her;  but 
the  wife  failed  to  perform  her  agreement.  Held^  that  she  takes  the  property  ex  maleficio 
in  trust  for  the  parties  beneficially  interested.  Laird  v.  Vila^  loo  N.  W.  Rep.  656 
(Minn.). 

It  is  well  settled  that  equity  will  compel  the  conveyance  of  an  estate,  pursuant  to  an 
oral  agreement,  after  such  part  performance  by  the  promisee  as  would  make  failure  to 
convev  a  fraud  in  law.  Earl  of  Ayles fonts  dise^  2  Stra.  783  ;  Johnson  v.  Htibbell^  10 
N.  y  Eq.  xyi.  The  theory  commonly  advanced  is  that  the  Statute  of  Frauds  cannot 
be  mvokea  in  aid  of  fraud.  See  MonUuute  v.  Maxweiit  i  P.  Wms.  618 ;  Maddison  v. 
Alderson,  L.  R.  8  A.  C.  467.  It  would,  however,  seem  more  accurate  to  say  that  the 
fraud  upon  the  promisee  who  has  changed  his  position  in  consequence  of  the  promisor's 
representations  raises  a  constructive  trust  in  favor  of  the  former.  Such  a  trust,  not 
being  within  the  statute,  may  be  enforced  in  eauity  without  regard  to  the  original 
agreement.  See  Maddison  v.  Aldtrson^  supra.  The  situation  in  the  principal  case 
seems  analogous.  The  breach  of  a  promise  to  hold  property  for  a  third  person's 
benefit,  given  as  the  inducement  for  a  will  in  favor  of  the  promisor,  is  such  fraud  as 
will  ccm vert  the  devisee  into  a  constructive  trustee.  Thynn  v.  Thynti,  1  Vern.  296. 
Hence  though,  by  statute,  the  original  contract  is  unenforceable,  yet  equity  should  com- 
pel the  execution  of  this  constructive  obligation.    Ahrens  s,  Jones,  169  N.  Y.  555. 

Husband  and  Wife— Rights  of  Husband  against  Wife  and  in  Her 
Property  —  Right  in  Separate  Estate.  —  A  husband  conveyed  land  to  his  wife 
to  her  separate  use.  After  children  were  born,  the  wife  died.  Heldy  that  the  husband 
is  not  tenant  by  the  curtesy.    Bingham  v.   Welter,  81  S.  W.  Rep.  843  (Tenn.). 

It  is  settled  that,  unless  expressly  excluded,  a  husband  is  entitled  to  curtesy  in  land 
conveyed  by  a  third  person  for  his  wife's  separate  use,  whether  the  conveyance  is 
directly  to  her  or  to  a  trustee.  Baker  v.  Heiskell,  1  Coldw.  (Tenn.)  641 ;  Carter  v.  Dale, 
Ross  6*  Co,,  3  Lea  (Tenn.)  710.  It  is  submitted  that  the  same  result  should  be  reached 
where  the  husband  makes  the  conveyance.  He  has  the  same  purpose, — to  provide 
for  his  wife  during  her  life,  with  power  to  exclude  him  forever  by  transfer,  —  and  this 
purpose  is  not  defeated  by  allowing  curte.«;y.  The  estate  and  powers  given  her  are  the 
same.  The  argument  that  curtesy  is  presumably  excluded  because  the  deed  is  abso- 
lute and  to  allow  curtesy  would  derogate  from  the  grant  is  unsound,  since  the  deed 
does  not  distinguish  the  fee  simple  |)as.«ied  from  any  other  held  by  the  wife,  and  it  b 
hardly  derogation  not  to  pass  an  interest  by  way  of  curtesy  which  is  not  possessed  at 
the  time.  The  weight  of  authority  supports  this  view,  whether  the  husband  convevs 
to  a  trustee  for  the  wife  or  directly  to  her.  Ball  v.  Ball,  20  R.  I.  520;  contra^  Sayers 
v.  WalL  26  Gratt.  (Va.)  354. 

Innkeepers  — Duty  to  Guests  — Tort  of  Servant. —  The  plaintiff,  a  guest 
at  the  defendant's  hotel,  while  seated  at  the  dinner-table,  was  assaulted  and  beaten  by 
one  of  the  waiters.  The  plaintiff  brought  actitm  t<»  recover  damages  of  the  master  for 
the  tort  of  the  servant.  Held,  that  the  defendant  is  not  liable.  Rahmel  v.  Lehndorff, 
142  Cal.  681. 

For  a  discussion  of  the  principles  involved  in  this  case,  see  17  Harv.  L.  Rev.  575. 

Insurance— Mutual  Henefit  .Societies  —  Right  of  Executor  to  Sue 
FOR  Death  Benefit  Fund.— The  by-laws  of  a  mutual  benefit  association  provided 
for  the  payment  of  a  death  benefit  fund  to  the  widow,  children,  or  next  of  kin  of  a 
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deceased  member,    ffeld^  that  the  executor  of  a  member  cannot  maintain  an  action  to 
recover  the  fund.     Gimld  v.  l/nited,  etc.,  Ass*n,  58  Atl.  Rep.  624  (R.  I.). 

This  decision  is  supported  by  the  great  weiebt  of  authority.  Eastman  v.  Prcvident, 
etc,  As/fty  62  N.  H.  555.  In  Massachusetts,  however,  it  is  only  since  the  passage  of 
comparatively  recent  statutes  that  a  sole  beneficiary  on  an  insurance  or  mutual  benefit 
contract  has  been  allowed  to  sue.  Dean  v.  American  Legion  of  Honor,  156  Mass.  435. 
Consequently  the  personal  representative  of  the  deceased  has  there  been  allowed  to 
recover  as  trustee  for  the  beneficiary.  Ffynn  v.  Massachusetts  Benefit  Ass*n,  152  Mass. 
288.  The  principal  case  apparently  decides  the  point  for  the  first  time  in  Rhode 
Island,  in  opposition  to  a  dictum  in  an  earlier  case.  See  Munroe  v.  Providence,  etc, 
Asin,  19  R.  I.  363.  There  seems  no  reason  why  the  executor,  as  personal  representa- 
tive of  the  deceased,  should  recover  more  than  nominal  damages  tor  a  breach  of  con- 
tract involving  no  actual  loss  to  the  estate.  Where  he  is  expressly  named  as  trustee 
he  may  well  bring  suit  as  such.  Greenfield  v.  Massachusetts,  etc,,  Co.,  47  N.  Y.  430.  In 
other  mstances,  as  the  court  argues,  it  is  no  part  of  an  executor's  duty  to  act  as  trustee 
for  the  beneficiary,  who  in  most  jurisdictions  is  able  to  recover  in  his  own  right. 

Mines  and  Minerals  — Trespass  — RroHT  to  Tunnel  under  Another's 
Claim. —  The  plaintiff  and  the  defendant  were  owners  of  adjoining  mining  claims.  A 
statute  granted  to  Locators  the  right  to  pursue  into  and  through  any  adjoining  claims  all 
veins  apexing  in  their  location.  The  defendant,  for  the  purpose  of  reacning  and  workine 
a  vein  which  apexed  in  his,  and  extended  under,  the  plaintiff's  claim,  projected  a  tunnel 
through  the  latter's  land.  Held,  that  an  injunction  should  be  granted  restraining  the 
further  prosecution  of  the  tunnel.  St.  Louis,  etc.,  Co.  v.  Montana  Mining  Co.,  194 
U.  S.  23J. 

The  decision  of  this  case  establishes  two  propositions :  first,  that,  except  as  limited 
by  the  statute,  the  land  lying  vertically  beneath  a  surface  location  belongs  to  the  owner 
of  that  location,  and  second,  that  the  statute  does  not  grant  the  right  to  enter  upon  or 
tunnel  another's  land,  except  within  the  bounds  of  a  vein.  The  first  point  has  been 
repeatedly  affirmed  by  the  state  and  federal  courts.  Cf.  Doe  v.  Mining  Co.,  54  Fed 
Rep.  935.  Such  decisions,  together  with  the  statutes  under  which  they  were  decided, 
show  a  long  prevalent  tendency  to  increase  the  property  rights  of  the  owner  of  a  min- 
ing claim.  The  movement  reaches  its  culmination  in  the  present  case,  which  establishes 
what  virtually  amounts  to  a  common  law  ownership.  In  regard  to  the  second  point 
also,  the  interpretation  of  the  court  appears  to  be  in  accord  with  the  prevailing  opinion. 
Cf.  Parrot,  etc.,  Co,  v.  Heinu,  25  Mont.  139.  Since  the  statute  is  in  plain  derogation 
of  the  common  law  principles  of  the  ownership  of  property,  the  court  seems  justified  in 
adhering  to  a  strict  interpretation  of  its  terms. 

Mortgages  —  Foreclosure  —  Effect  of  Usury  on  Right  of  Purchaser 
OF  Equity  of  Redemption.  —  The  defendant  loaned  twelve  hundred  dollars  on  the 
security  of  a  mortgage  and  a  note  for  sixteen  hundred  dollars,  four  hundred  of  which 
was  exacted  as  a  premium.  l*he  mortgagor  conveyed  the  land  to  the  plaintiff  subject 
to  a  mortgage  of  twelve  hundred  dollars.  The  latter  had  no  knowledge  of  the  pre- 
mium, so  that  it  was  not  estimated  in  fixing  the  purchase  price.  The  twelve  hundred 
dollars  with  interest  was  paid.  After  foreclosure  by  the  defendant  for  the  remainder, 
the  plaintiff  sued  to  set  aside  the  sale  on  the  g^round  that  the  premium  exacted  was 
usurious.  Held,  that  the  amount  of  the  premium  is  usurious,  and,  as  it  was  not  figured 
into  the  purchase  price,  the  sale  must  be  set  aside.  Lewis  v.  Farmers\  etc.,  Asin,  81 
S.  W.  Rep.  887  (Mo.,  Sup.  Ct.). 

It  is  a  general  rule  that  the  purchaser  of  an  equity  of  redemption,  who  buys  sub- 
ject to  the  mortgage,  cannot  attack  the  validity  of  tne  mortgage  on  the  ground  of 
usury.  Lee  v.  Stiger,  30  N.  J.  Eq.  610.  But  where  one  buys  from  a  mortgagor  without 
any  aeduction  from  the  purchase  price  on  account  of  the  incumbrance,  in  most  juris- 
dictions the  defense  of  usury  is  allowed.  Maher  v.  Lanfrom,  86  111.  513.  It  seems  to 
follow  logically  that  where  only  a  part  of  the  incumbrance  is  figured  into  the  purchase 
price,  a  defense  as  to  the  rest  should  be  allowed.  The  only  reason  for  withholding  the 
defense  seems  to  be  that  the  purchaser,  by  retaining  out  of  the  price  he  agreed  to  pay 
sufficient  money  to  pay  the  mortgage,  has  placed  himself  in  a  position  where  he  cannot 
plead  usury  witnout  attempting  to  defraud  both  his  grantor  and  the  mortgagee.  TniS' 
dell  V.  Dowden,  47  N.  J.  Eq^.  396.  In  the  principal  case,  as  the  amount  of  the  pre- 
mium was  not  considered  in  determining  the  price  paid,  this  reason  for  refusing 
relief  did  not  exist. 

Nuisance  — Accrual  of  Action  —  Negligence.  —  One  without  proprietary 
interest  in  his  place  of  residence  sought  to  recover  damages  for  sickness  caused  by 
a  palpably  foul  well  on  the  defendant's  adjacent  land.  Held,  that  the  plaintiff  may 
recover.    Ft.  Worth,  etc.,  Ry.  Co.  v.  Glenn,  80  S.  W.  Rep.  992  (Tex.,  Sup.  Ct.). 
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The  court  concedes  that  to  recover  for  a  nuisance  causing  mere  personal  annoyance 
in  the  enjoyment  of  real  property  or  damage  to  it,  a  plaintiff  must  show  legal  interest 
in  it  to  the  extent,  at  least,  of  possession.  Kavanagh  v.  Barber^  131  N.  Y.  211.  But 
it  distinguishes  a  second  class  of  nuisances,  composed  of  those  which,  as  in  the  princi- 
pal case,  cause  physical  injury  to  the  person  and  allow  recovery  without  a  property 
basis.  This  distinction  was  maintained  by  the  lower  court  in  a  New  York  case  which, 
however,  was  reversed  on  other  grounds  by  the  higher  court.  Hughes  v.  City  of 
Auburn^  21  N.  Y.  App.  Div.  311 ;  contra^  EllU  v.  Kansas  City,  etc.,  Ji.  K.  Co.,  63  Mo. 
131.  This  conflict  over  the  scope  of  nuisance  could  be  wisely  avoided  by  considering 
cases  of  the  second  class  not  under  that  most  indefinite  head,  nuisance,  but  under  the 
law  of  negligence.  The  defendant  should  use  due  care  to  prevent  the  escape  from  his 
premises  of  unhealthful  air  liable  to  cause  physical  injury  to  people  in  the  vicinitv. 
This  duty  he  seems  to  have  violated  in  the  pnncipal  case  and  so  was  properly  held 
liable.     See  Holly  v.  Boston  Gas  Light  Co.,  8  Gray  (Mass.)  123. 

Partnership— Dissolution  AND  Winding-up  — Termination  of  Contract 
BETWEEN  Attorney  and  Client.  —  After  the  death  of  one  member  of  a  law  part- 
nership employed  to  conduct  certain  litigation,  partly  on  a  contingent  basis,  the 
appellees  engaged  the  surviving  partner,  under  a  new  agreement,  in  his  individual 
capacity.  The  litigation  having  succeeded,  the  executors  of  the  deceased  partner 
sought  to  recover  his  share  of  the  contingent  fee  under  the  original  contract.  Held, 
that  the  executors  may  recover.  Clifton  v.  Clark,  Hood  &*  Co.,  36  So.  Rep.  251 
(Miss.). 

A  retainer  of  a  law  firm  creates  a  personal  contract  and  may  be  terminated  by  a  dis- 
solution of  the  partnership.  McGill  v.  McGill,  a  Met.  (Ky.)  258.  It  is  sought  to  take 
the  present  case  out  of  this  rule  because  the  services  of  no  specific  partner  were  en- 
p;aged  and  the  litigation  was  in  fact  completed  by  the  surviving  partner.  But  in  retain- 
mg  a  firm,  a  client  is  entitled  to  the  skill  and  reputation  of  all,  even  though  he  cannot 
demand  the  services  of  any  particular  member.  While  the  survivinc^  partner  must 
stand  ready  to  complete  pending  business,  the  client  may  exercise  a  choice.  Little  v. 
Caldwell,  loi  Cal.^j3.  If  he  permit  the  work  to  be  pursued  he  is  bound  to  his  con- 
tract. Page  V.  Wotcott,  15  Gray  (Mass.)  536.  But  in  terminating  the  ag^ement,  it 
ought  to  make  no  difference  whether  he  retains  an  outsider,  or  the  surviving  partner 
in  his  individual  capacity.  The  deceased  partner's  estate  should  recover  quasi-con- 
tractually  for  past  services  which  were  beneficial  in  continuing  the  litigation,  even 
where  the  fee  is  contingent  upon  success,  if  the  contingency  has  occurred.  See 
Badger  v.  Celler,  41  N.  Y.  App.  Div.  599. 

Railroads  — Liability  for  Damage  to  Animals  — Fencing  Statutes.— 
A  statute  required  railroad  companies  to  fence  their  rights  of  way,  and  provided  that 
failure  to  comply  should  render  them  liable  in  damages  to  the  owners  of  Injured  cattle. 
The  plaintiff's  colt  escaped  from  its  owner,  travelled  several  miles  along  a  highway, 
broke  through  a  fence  into  the  field  of  a  third  party,  and  thence  through  the  defendant 
railroad's  defective  fence  to  its  track,  where  it  was  run  over  by  the  de&ndant's  engine. 
Held^  that  the  defendant  is  liable.  Rinehart  v.  Kansas,  etc.,  Ry.  Co.,  80  S.  W.  Rep. 
910  (Mo.,  Ct.  App.). 

In  interpreting  statutes  similar  to  the  Missouri  enactment,  courts  have  differed, 
and  even  in  Missouri  the  decisions  are  conflicting.  See  Ferris  v.  St.  Louis,  etc.,  Ry.  Co., 
30  Mo.  App.  1 22.  Certainly  one  object  of  such  enactments  is  the  protection  of  the 
travellin£[  public.  Dickson  v.  Omaha,  etc.,  R.  R,  Co.,  124  Mo.  140.  As  to  the  owners  of 
animals,  m  England  and  some  eastern  states  only  those  whose  animals  were  rightfully 
upon  property  adjoining  the  right  of  way,  and  were  injured  through  the  railroad's  failure 
to  fence,  can  recover.  Eames  v.  Salem,  etc.,  R.  R.  Co.,  98  Mass.  560.  Many  western 
jurisdictions,  however,  hold  with  the  principal  case  that  the  railroad  is  liable  even  to 
owners  of  trespassing  animals.  McCall  v.  Chamberlain,  ij  Wis.  637.  In  the  former 
jurisdictions  the  common  law  rule  generally  prevails,  recjuiring  the  owner  of  animals 
to  keep  them  in  at  his  peril.  In  some  western  states  this  rule  is  not  in  force,  stock 
being  allowed  to  ^raze  at  large.  Wagner  v.  Bissell,  3  la.  396.  This  in  part  accounts 
for  the  conflict  m  interpretation,  and  makes  it  possible  to  support  both  lines  of 
authority  without  violating  the  principle  that  to  recover  under  a  statute,  the  plaintiff 
must  show  that  he  is  one  of  the  class  which  the  legislature  intended  to  protect. 

Res  Judicata —  What  Judgments  are  Conclusive  —  Dismissal  by  Consent. 
Semble,  that  a  dismissal  of  a  suit  by  agreement  of  the  parties  will  not  bar  a  later 
action  upon  the  same  subject-matter  between  the  same  parties.  Lindsay  v.  Allen,  82 
S.  W.  Rep.  171  (Tenn.).    See  Notes,  p.  60. 
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Tenants  in  Common  — Leases  —Holding  Over.  — A  and  B  leased  a  building 
of  which  they  were  cotenants,  to  a  firm  compoAed  of  B  and  C.  U|>on  the  expiration 
of  the  lease,  B,  against  the  will  of  A,  gave  the  firm  written  permission  to  occupy  the 
premises  temporarily,  pending  removal.  The  lessees  accordingly  held  over,  wnere- 
upon  A  sued  for  his  fraction  of  rent  for  the  new  year.  I/eld^  that  the  defendants 
are  to  be  regarded  as  occupying  the  premises  after  the  expiration  of  the  lease  as  co- 
tenants  of  the  plaintiff,  and  are  liable,  at  most,  only  for  occupation  rent  VaUntine  v. 
HeaN,  178  N.  Y.  391. 

The  tendency  of  the  more  recent  dedsions,  as  well  as  the  English  practice,  is 
opposed  to  the  New  York  rule  that  a  tenant  in  common  who  has  taken  a  lease  of  the 
moiety  of  his  cotenant,  is  not  liable  as  under  a  new  lease  for  holding  over.  See 
O* Connor  v.  Delaney,  53  Minn.  247  ;  Leigh  v.  Dickeson^  L.  R.  15  Q.  B.  U.  60.  The 
New  York  court  has,  however,  extended  the  principle  by  including  within  it  the  case 
stated.  It  is  clear  that  the  firm  of  B  and  C  occupied  the  premises  purely  by  virtue  of 
the  relationship  of  landlord  and  tenant  which  the  lease  established  between  it  on  the 
one  side  and  A  and  B  on  the  other;  and  it  is  difficult  to  see  how  it  can  be  held  to 
shift  to  the  position  of  cotenant,  especially  since  one  of  its  members  had  no  interest  in 
the  property.  If  a  partnership  may  properly  be  considered  a  distinct  legal  entity,  the 
view  advanced  becomes  more  difficult  to  support.  See  Henry  v.  Anderson^  77  Ind. 
361;  Valentine  v.  Healy,%6  Hun  (N.  Y.)  259.  Furthermore,  to  attain  the  result 
reached  here  one  must  do  violence  to  the  rule  that  one  tenant  in  common  cannot  bind 
his  cotenant  without  the  latter's  consent.    Mussey  v.  Holt^  24  N.  H.  248. 

Trusts  — Creation  AND  Validity  — Revocation. — The  defendant's  intestate 
made  a  deposit  of  her  own  money  in  a  savings  bank  "  as  trustee  for  *'  the  plaintiff. 
Later  the  account  was  transferred  to  her  own  name,  and  finally  withdrawn ;  one-half 
of  it  was  then  redeposited  in  trust  for  the  plaintiff,  and  remaming  intact  at  the  de- 
positor's death  was  turned  over  to  the  former,  who  made  claim  for  the  balance.  The 
plaintiff  knew  of  neither  deposit  until  a  year  after  the  depositor's  death.  Held^  that 
the  original  trust  is  merely  tentative,  revocable  at  will  until  the  depositor  dies  or  com- 
pletes the  gift  in  his  lifetime  by  some  unequivocal  act  or  declaration.  Totten  y.LcUtan^ 
31  N.  Y.  L.  J.  1717  (N.  Y.,  Ct.  of  Add.,  Aug.  5,  1904J. 

The  New  York  court  formerly  held  that  a  deposit  oy  one  person  in  trust  for  another 
raises  the  presumption  that  a  trust  was  intendea ;  and  where  no  evidence  of  a  contrary 
nature  appeared,  the  beneficiary  was  allowed  to  recover.  Afartin  v.  Funik^  75  N.  Y. 
134 ;  contra^  Clark  v.  Clark^  108  Mass.  522.  Where  the  depositor's  real  intent  was  to 
evade  a  rule  of  the  bank,  or  to  avoid  taxation,  this  presumption  is  rebutted  and  no 
trust  is  created.  Brabrook  v.  Boston^  etc.^  Bank,  104  Mass.  228.  The  principal  case 
expressly  establishes  a  new  doctrine  in  New  York,  and  seems  to  lay  down  different 
rules  according  as  the  question  arises  before  or  after  the  donor's  death,  allowing  revo- 
cation before  death  of  what  after  death  would  be  presumed  an  absolute  trust.  This 
would  seem  an  unfortunate  distinction,  as  it  tends  to  obscure  the  vital  question  as  to 
the  intent  of  the  donor  at  the  time  of  making  the  deposit.  If  he  then  intended  to 
create  a  trust,  it  should  be  irrevocable,  unless  the  power  of  revocation  was  expressly 
reserved  at  that  time.    Mabie  v.  Bailey^  95  N.  Y.  206. 

Trusts — Following  Trust  Property  — Conveyance  to  a  Volunteer.  —  A 
trustee  at  the  request  of  the  cestui  conveyed  the  trust  estate  to  a  volunteer  with  notice. 
It  was  the  intention  of  all  the  parties  that  the  volunteer  should  hold  free  from  the 
trust.  Semble,  first,  that  the  volunteer  took  free  from  the  trust ;  second,  that  this  was 
not  an  assignment  of  an  interest  in  land  within  Mass.  Rev.  Laws  c  127,  §  3.  Matthews 
v.  Tftompson,  71  N.  E.  Rep.  93  (Mass.).    See  NarES,  p.  53. 

Trusts  —  Powers  and  Okligations  of  Trustees  —  Liability  for  In- 
TERE.ST.  —  The  defendant's  intestate  retained  certain  extra  commissions  allowed  him 
as  trustee  by  a  decree  of  the  court.  On  an  appeal  taken  from  this  decree,  the  decision 
was  reversed  and  the  plaintiff  adjudged  entitled  to  the  sum  thus  retained.  The  plain- 
tiff then  sought  to  charge  the  defendant  with  interest.  Held^  that  the  plaintiff  is  not 
entitled  to  interest.    Southern  Ry.  Co.  v.  Glenn's  Adm'r^  46  S.  E.  Kep.  776  (Va.). 

As  the  defendant  kept  his  commissions  in  good  faith  and  under  judicial  sanction, 
the  court  refused  to  charge  him  with  interest.  This  result  seems  opposed  to  the 
general  rule,  which  is  well  settled  that  a  trustee  is  liable  for  interest  on  trust  funds 
which  he  deals  with  in  violation  of  the  trust.  McComb  v.  Frink,  149  U.  S.  629.  This 
rule  is  also  followed  where  the  trustee  acts  wrongfully  but  in  good  faith.  McCause- 
lar^Ts  Appeal,  38  Pa.  St.  466;  see  Powell  v.  Hulkes,  33  Ch.  D.  552.  There  is,  however, 
some  authority  for  the  view  that  where  a  fiduciary  acts  innocently,  he  will  not  be  held 
liable  for  interest.    Pulliam  v.  PuUiam,  10  Fed.  Rep.  53.    It  is  submitted  that  the 
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former  rule  is  not  only  supported  by  the  weight  of  authority,  but  is  correct  on  principle. 
As  the  trustee  has  had  the  use  of  the  money  and  has  deprived  the  cestui  of  the  benefit 
of  it,  it  seems  only  fair  to  the  latter  to  charge  the  trustee  with  interest.  His  good  faith 
should  make  no  difference  in  the  result. 

Waters  and  Watercourses— -Natural  Watercourses  — Riparian  Rights 
OF  Railway  Company  to  Abstract  Water  for  Supplying  Locomotives. — 
A  railway  company,  owning  a  narrow  strip  of  land  along  a  stream,  laid  a  pipe  between 
the  stream  and  a  tank  from  which  thev  proposed  to  supply  their  locomotives  with 
water.  The  defendant,  who  owned  a  mill  situated  lower  down  the  stream,  took  up  the 
pi|>e;  wherupon  the  railway  company  sought  an  injunction  against  further  interference 
by  him.  Htld^  that  the  injunction  be  refused,  since  the  proposed  user  is  unlawful, 
even  though  no  material  damage  be  caused  thereby.  McCartney  v.  Londonderry^  etc., 
Ry,  Co.,  [1904]  A.  C.  301. 

This  is  the  third  time  that  the  question  of  a  rail  way  *s  right  to  take  water  from  a 
stream  for  the  use  of  its  locomotives  has  been  passed  upon  by  an  English  court.  In 
the  first  case,  the  use  was  forbidden  because  it  impeded  navigation.  Attorney-General 
V.  Great  Eastern  Ry,  Co.,  L.  R.  6  Ch.  App.  572.  The  second  case,  between  a  lower 
mill-owner  and  the  railroad,  was  decided  in  /avor  of  the  latter.  Earl  of  Sandwich  v. 
GrecU  Northern  Ry.  Co.,  L.  R.  10  Ch.  D.  707.  The  present  decision  in  the  House  of 
Lords  overrules  the  last  case,  and  definitely  settles  the  point  in  England.  The  court 
proceeds  upon  the  ground  that  as  the  water  was  to  be  used  chiefly  off  the  land  its 
taking  was  unlawful  Cf.  Swindon  Waterworks  Co.  v.  Wilts,  etc..  Navigation  Co.,  L.  R. 
7  H.  L.  bm.  Furthermore  it  is  argued  that  while  the  mill-owner  might  suffer  no 
material  damage,  nevertheless  a  right  of  his  was  being  infringed  which  would  in  time 
give  the  railway  company  a  right  by  prescription.  Such  infringement  of  a  right  is  gen- 
erally held  actionable  Blodgett  v.  Stone,  60  N.  H.  167.  The  decision  seems  clearlv 
sound  and  is  in  accord  with  the  authorities  in  this  country.  Clark  v.  Pennsylvan$a 
R.  R.  Co.,  I4S  Pa.  St.  438. 

Waters  and  Watercourses —  Subterranean  and  Percolating  Waters  — 
Right  TO  Appropriate  Percolating  Waters.  —  Held,  that  a  property  owner  may 
collect  percolating^  waters  for  use  off  the  land  although  he  thereby  drains  a  well  on 
neighboring  premises,  the  waters  from  which  had  been  used  only  for  aomestic  purposes. 
Houston,  etc.,  R.  R.  Co,  v.  East,^\  S.  W.  Rep.  279  (Tex.,  Sup.  Ct.). 

This  decision  is  in  accord  with  the  Englbh  rule.  See  16  Harv.  L.  Rev.  295; 
17  Md.  426. 


BOOKS    AND    PERIODICALS. 

I.    LEADING   LEGAL   ARTICLES. 

Extrinsic  Evidence  in  Aid  of  Interpretation.  — This  important  and 
difficult  subject  is  examined  by  Sidney  L.  Phipson  in  a  recent  article,  Extrinsic 
Evidence  in  Aid  of  Interpretation,  20  L.  Quar.  Rev.  24J  (July,  1904).  The 
article  is  a  clear  discussion  of  Wigram's  classic  work  and  the  many  criticisms 
thereon,  and  offers  independent  ideas  of  value  as  well.  Mr.  Phipson  stands  by 
Wigram's  treatment  of  interpretation  as  a  question  of  evidence,  thus  taking  issue 
with  Professors  Thayer  and  Wigmore.  As  to  the  object  of  interpretation  — 
whether,  as  Wigram  maintains,  it  is  to  ascertain  the  meaning  of  the  words,  or,  as 
Hawkins  and  Thayer  hold,  to  learn  the  intention  of  the  writer  —  Mr.  Phipson 
concludes  that  Hawkins's  hypothesis  is  preferable.  He  finds  the  rejection  of 
declarations  of  intention,  when  strictly  considered,  not  really  in  conflict  with 
Hawkins's  contention.  He  thinks  it  not  necessary,  however,  to  adopt  either 
theory  in  its  more  rigid  form  and  approves  Professor  Graves's  standpoint  "  that 
the  object  is  to  discover  the  meaning:  of  the  words  as  intended  by  the  testator." 
Coming  to  the  two  opposing  classifications  and  general  rules  as  to  the  evidence 
receivable,  Mr.  Phipson  again  prefers  Hawkins  to  Wigram.     After  elaborate 
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examination  he  says  that  "  Wigram's  distinction  between  *  explanatory  evi- 
dence '  and  *  evidence  of  intention  '  cannot  be  supported,  and  that  Mr.  Hawkins 
and  others  are  more  correct  in  considering  all  extrinsic  facts  tendered  in  aid 
of  interpretation  to  be,  in  effect,  evidence  of  intention,  circumstantial  or  direct. 
With  regard,  however,  to  the  general  rule  of  each  writer,  it  is  clear  that  since 
the  admission  of  extrinsic  evidence  is  determined  by  a  variety  of  principles 
...  it  would  be  well-nigh  impossible  to  devise  any  simple  general  rule  .  .  . 
which  could  be  made  to  do  the  work  of  all  possible  special  ones."  The  author 
then  points  out  that  Wigram's  explanatory  evidence  is  not  "always  admissible," 
nor  his  evidence  of  intention  "  always  inadmissible,"  and  that  Hawkins's  view 
that  circumstantial  evidence  of  intention  is  invariably  admissible  cannot  be 
sustained. 

Mr.  Phipson  declares  that  in  reducing  the  various  rules  and  principles  to 
seven  working  propositions,  Wigram  seems  to  have  done  all  that  is  possible 
to  secure  condensation  without  sacrificing  adequacy  or  exactness.  Examining 
these  propositions  in  detail,  Mr.  Phipson  upholds  the  second,  that  primary 
meanings  must  if  sensible  inflexibly  prevail,  against  Professor  Thayer's  doctrine 
that  if  relevant  facts  favor  a  secondary  meaning  that  may  be  adopted.  Propo- 
sition III  is  declared  correct  if  properly  read  with  the  others,  provided  it 
means  *'  the  clear  modem  rule  that  after  proof  of  an  object  or  objects  substan- 
tially though  incorrectly  answering  the  description,  further  evidence,  e,  g.y  of 
treatment,  dealing,  and  habits  of  speech,  although  not  of  course  of  direct  declara- 
tions, is  admissible  to  show  that  the  testator  in  fact  intended  to  refer  to  the 
object  alleged."  Except  for  the  **  now  untenable  proposition  that  *  no  fact 
can  be  material  which  is  not  coincident  in  point  of  time  with  the  making  of  the 
will,'"  Proposition  V  is  sustained.  Though  Proposition  VII,  as  to  equivoca- 
tion, is  not  criticised,  Hawkins's  objection  to  Wigram's  reasons  for  the  admis- 
sion of  declarations  of  intention  is  considered  strong,  when  he  says  that  thus 
defining  what  is  indefinite  is  making  "  a  material  addition  to  the  will,"  and  that 
it  is  only  an  historical  anomaly  that  such  evidence  is  not  admissible  generally. 
Mr.  Justice  Holmes's  rejoinder  in  the  Harvard  Law  Review,  Vol.  XII.  pp. 
418,  419,  is  held  not  to  meet  these  strictures  satisfactorily.  Subject  to  these 
modifications,  Mr.  Phipson  finds  in  the  Propositions  the  true  value  of  Wigram's 
work,  and  declares  they  appear  still  to  embody  the  most  accurate  and  exhaustive 
statement  of  the  law  on  the  present  topic. 


A  Brief  History  of  the  Parol  Evidence  Rule.  —  The  interesting  and 
valuable  results  of  an  original  investigation  into  the  sources  and  development  of 
the  rule  by  which  the  written  memorandum  of  a  transaction  is  declared  to  be 
conclusive  as  to  its  terms,  is  contained  in  a  recent  article  by  Professor 
Wigmore  of  the  Northwestern  University  Law  School.  A  Brief  History  of 
the  Parol  Evidence  Rule,  4  Columbia  L.  Rev.  338  (May,  1904).  The 
doctrine  was  unknown  to  the  Germanic  invaders  of  Rome  and  Western 
Europe.  A  general  ignorance  of  letters  and  the  existence  of  a  **  legal  system 
of  formal  oral  transactions  "  combined  to  strip  the  carta,  or  document  of  that 
period,  of  further  value  than  as  a  means  of  effecting  a  formal  S3rmbolic  delivery 
of  land,  and  of  preserving  the  names  of  witnesses  upon  whom  alone  reliance 
was  placed  for  proof  of  the  terms  of  the  transaction.  A  notable  advance  in  the 
status  of  written  documents  appeared  with  the  rise  of  the  seal.  The  principle 
that  the  king's  word  is  indisputable  gained  for  a  document  hearing  his  seal 
incontestability.  As  the  use  of  the  seal  came  to  be  extended  to  all  persons, 
it  carried  with  it  the  same  attributes  until,  by  the  thirteenth  century,  the  incon- 
testability of  sealed  instruments  was  complete.  Consequently  the  office  of 
witnesses  as  vouchers  for  the  terms  of  the  ori8:inal  transaction  receded  into 
unimportance.  But  ignorance,  coupled  with  the  fact  that  all  transactions  affect- 
ing land  were  still  practised  with  oral  forms,  prevented  writings  from  becoming 
more  than  an  alternative  kind  of  proof.  However,  mercantile  custom  had 
already  led  the  advance,  and  a  tendency  to  become  lettered  had  brought  with 
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it  an  appreciation  of  the  trustworthiness  of  writing  as  against  the  "  shiftiness 
of  mere  testimonial  recollection."  So  a  growing  unwillingness  of  the  judges  to 
admit  to  the  jury  oral  transactions  calculated  to  overturn  the  words  of  the 
writing  made  for  the  new  principle.  Meanwhile  the  theory  of  the  rule  was 
undergoing  a  transition.  At  first  the  idea  prevailed  that  he  who  has  sealed  a 
document  is  estopped  from  proving  the  terms  of  the  transaction  by  witnesses. 
But  more  important  was  the  theory  of  the  inferiority  of  certain  writings  to 
others,  which  involved  the  notion  tnat  the  sealed  instrument  discharged  or 
replaced  all  others.  Mr.  Wiemore  then  explains  how,  with  this  preparation, 
the  beginning  of  the  final  advance  to  the  modern  idea  was  marked  by  the 
Statute  of  Frauds  and  Perjuries.  This  legislation,  by  abolishing  the  practice 
of  creating  freehold  estates  by  oral  livery  of  seisin  only,  and  the  necessity  of 
the  seal  in  the  case  of  leases,  emphasized  the  constitutive  nature  of  the  docu- 
ment and  extended  the  conception  to  all  writings.  This  idea  was  followed  in 
other  transactions  not  affected  by  the  statute,  and  the  modem  view  came  into 
complete  existence.  In  conclusion  Mr.  Wigmore  points  out  that  the  principle 
of  the  indisputability  of  the  king's  word  as  embodied  in  his  sealed  document 
led  to  the  conception  that  the  written  records  of  his  court  were  incontestable 
as  well;  so  that  the  '* notion  of  a  constitutive  writing  is  now  extended  to 
include  the  record  of  a  judicial  proceeding." 


Actions  for  Malicious  Prosecution.  Silas  Alward.  Considering  chiefiy  the 
question  how  hx  defendant's  obtaining  opinion  of  counsel  is  to  be  considered 
probable  cause.    40  Can.  L.  J.  296. 

Acts  in  Emergencies  as  Constituting  Contributory  Negligence.  GUnda 
Burke  Slaymaker.     58  Cent.  L.  J.  463. 

America's  Contribution  to  the  Literature  of  International  Law  and 
Diplomacy.    John  IV,  Foster.    13  Yale  L.  J.  409. 

Aspects  of  the  meaning  of  the  word  "  Concurrent  "  in  Use  with  Fire 
Insurance  Policies,  Some.  M,  C.  Phillips.  Brief  examination  of  the  few 
cases  in  point     59  Cent.  L.  J.  62. 

Babylonian  Law.  Ross  G.  Murisoft.  A  brief  outline  of  the  Code  of  HammurabL 
3  Can.  L.  Rev.  439. 

Bribes  to  Agents.  Anon.  Commenting  adversely  on  a  recent  Ontario  case.  40 
Can.  L.  J.  489. 

Brief  History  of  the  Parol  Evidence  Rule,  A.  JohnH.  Wigmore.  4  Colum- 
bia I*.  Rev.  338.     Sec  supra. 

Cancellation  of  a  Fire  Insurance  Policy,  The.  M.  C.  Phillips.  59  Cent. 
L.  J.  123. 

Case  of  Pental  Island,  The.  IV.  Harrison  Moore.  Discussing  the  boundary  dis- 
pute between  Victoria  and  New  South  Wales.    20  L.  Quar.  Rev.  236. 

Christian  Science  and  the  Law.    Irving  E.  Campbell.    10  Va.  L.  Reg.  285. 

Civil  Code  op  Louisiana  as  a  Democratic  Institution,  The.  Charles  E. 
Fenner.  Comparing  the  Louisiana  code  with  uncodified  common  law  and  argu- 
ing for  the  superiority  of  the  former.     12  Am.  Law.  rji. 

Conflicting  Opinions  in  the  Merger  Case,  The.  Bruce  Wyman.  16  Green 
Bag  298. 

Consolidations  or  Trusts.  Theodore  D.  Gottlieb.  An  outline  summary  of  the 
origin,  growth,  and  development  of  corporations,  with  a  review  of  the  first  at- 
tempts towards  trust  consolidation.     27  N.  J.  L.  J.  165. 

Constitutional  Law  of  the  United  States  as  Moulded  by  Daniel  Web- 
ster.   Everett  P.  Wheeler.     13  Yale  L.  J.  366. 

Corporations  of  Two  States.    Joseph  Henry  Beale,  Jr.    4  Columbia  L.  Rev.  392. 

Critical  Analysis  of  the  Law  as  to  Mistake  in  its  Effect  upon  Con- 
tracts.    Truman  Post  Young.     38  Am.  L.  Rev.  334. 

Crown  as  Representing  the  State,  The.  P,  cMett.  Pointing  out  difficulties 
in  Australian  law  arising  from  failure  to  recognise  the  State  as  a  legal  person  and 
from  the  attempt  to  make  the  King  serve  that  purpose,  i  Commonwealth  L. 
Rev.  145. 

Delivery  of  Policy  as  Condition  Precedent  to  Complete  Contract  of 
Insurance.  Guilford  A.  Deitck.  Consisting  principally  of  quotations  from 
decisions.    59  Cent.  L.  J.  28. 
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Deposit  or  Bailment  in  a  Clothing  Establishment.     Nathan  Ncwmark.    58 

Cent.  L.  J.  405. 
Differences  between   English  and  Colonial  Law,  Some.     Everard  Digby. 

Contrasting  law  u£  England  with  that  of  New  South  Wales.    29  L.  Mag.  &  Rev. 

294. 
Domestic  Servants.    Geo.  S.  HolmesUd,    Discussing  how  far  English  law  that  a 

general  hiring  is  for  a  year  terminable  at  a  month's  notice  is  applicable  in  Canada. 

24  Can.  L.  T.  125. 
Enforcement    Abroad   of    Stockholders*   or   Directors*    Liability,   The. 

Joseph  Henry  Beale./r,     16  Green  Bag  387. 
English  History  and  the  Study  of  English  Law.    Arthur  Lyon  Cross.    Indi- 
cating the  importance  of  the  study  of  English  History  to  a  scholarly  knowledge  of 

the  common  law.    2  Mich.  L.  Rev.  649. 
Equitable   Doctrine  of  Marshalling  Assets  of  Decedent's   Estate  for 

Payment  of  Debts.    C.  B.  Gamett,     10  Va.  L.  Reg.  175. 
Equitable  Mortgages.    A.  H.  Marsh,    24  Can.  L.  T.  134. 
Evolution  of  the  "Pub**— A  Sketch  of  the  Earlier  History  of  the  Li- 
censing Laws.    H.J.  Randall.    20  L.  Quar.  Rev.  316. 
Extrinsic  Evidence  in   Aid  of   Interpretation.     Sidtuy  L.  Phipson.     20  L. 

Quar.  Rev.  245.     See  supra 
Fishermen  AND  the  Law.    John  J.  cy  Connor,    Pointing  out  differences  between  the 

law  as  applied  to  fishermen  and  as  applied  to  other  seamen.     16  Green  hag  582. 
Former  Jeopardy.    O.  B.  Harvey.      Distinguishing  the  plea  of  former  jeopardy, 

using  the  word  in  its  strict  sense,  from  that  of  former  acquittal  or  conviction.     10 

Va.  L.  Reg.  410. 
Fraudulent  Preferences.    A,  Rives  Hall.    An  exposition  of  Quebec  law  on  the 

subject.    3  Can.  L.  Rev.  290. 
Free  Speech  and  Free  Press   in   Relation  to  the  Police  Power  of  the 

State.    P.  L.  Edwards.    Arguing  that  statutes  prohibiting  publication  of  crim- 
inal news  are  constitutional.     q8  Cent.  L.  J.  383. 
Future  Interests  in  Land.    Edward  Jenks.    An  attempt  *'  to  restate,  in  short 

and  simple  form,  the  doctrine  of  future  interests  in  land,  as  it  results  from  modern 

Enghsh  law."    20  L  Quar.  Rev.  280. 
Future  of  International  Law,  The.    Allen  E,  Rogers.     16  Green  Bag  322. 
How  Judgments  are  Affected  by  the  **  Full  Faith  and  Credit*^  Section 

OF  THE  United  States  Constitution  and  the  Acrs  of  Congress  of 

May  26,  1790,  AND  March  27,  1804.     Geo.  P.  Costigan^  Jr.     Pointing  out  like- 
nesses and  differences  between  strictly  foreign  judgments  and  judgments  of  sister 

States.    38  Am.  L.  Rev.  350. 
Illogical  Trend  in  Res  Adjudicata,  An.    SamU C.  Williams.    A  protest  against 

the  English  view  that  two  separate  actions  may  be  maintained  for  injury  to  person 

and  to  property  from  the  same  wrongful  act.     59  Cent.  L.  J.  244. 
Impeachment  of  Witnesses.      Wm.    Irickett.     Discussing  Pennsylvania  law.     8 

Forum  (Dickinson)  245. 
Impeachment  of  Witnesses  by  Proof  of  Specific  Wrongful  Acts.    James 

A.  Yantis,    An  elaborate  article  with  full  citation  of  authority.    59  Cent.  L.  J. 

143,  164,  184. 
Impracticable  Companies  Act,  1900,  The.    Anthony  Pulbrook.     29  L.  Mag.  & 

Rev.  302. 
Inapplicability  of   Decisions  under  the  British  North   America  Act  to 

Cases  Arising   under  the  Constitution  of  the  Commonwealth,  The. 

A.  Inglis  Clark,     i  Commonwealth  L.  Rev.  193. 
International  Law  in  Legal  Education.    James  B.  Scott.    4  Columbia  L.  Rev. 

409. 
Inter- State  Service  of  Process.     Paris  Ncsbit.     Discussing  provisions  of  the 

federal  constitution  of  Australia,     i  Commonwealth  L.  Rev.  203. 
Irregular  Associations.     George   Wharton  Pepper.     A  preliminary  study  for  a 

chapter  on  the  Law  of  Association  which  the  writer  has  in  course  of  preparation. 

52  Am.  L.  Reg.  409,  504,  576. 
Is  the  Judgment  of  the  Directors  of  Business  Corporations  Conclusive 

IN    Determining   the    Value  of  Property  taken   in    Payment  of   its 

Stock  ?     Henry  P.  Molloy.    66  Albany  L.  J.  207. 
Is  this  Right  ?    Donald  Mttcmaster.    A  plea  for  reform  in  practice  in  bringing  appeals 

to  the  Privy  Council.     3  Can.  L.  Rev.  355. 
Judicial  Constitutional  Amendment  as  Illustrated  by  the  Devolution 

of   the   Institution   of  the  Jury  from  a   Fundamental  Right  to  a 

Mere  Method  of  Procedure.    Frederic  R.  Coudert.    13  Yale  L.  J  331. 
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Judicial  History  of  Individual  Liberty,  The.    V.-IX.     Van  VeckUn  VeetUr, 

i6  Green  Bag  317,  395,  47»,  529.  59i- 
Judicial  Power  of  the  Commonwealth,  The.     T,  K.  Sarin.    Discussing  pro- 
visions of  the  Constitution  of  Australia,     i  Commonwealth  L.  Rev.  97. 
Labor  Strikes  and  Injunctions.    P.  L,  Ed'wards.    59  Cent.  L.  J.  23. 
"Last  Clear  Chance."     Thomas  IV.  Skelton.    10  Va.  L.  Reg. 301. 
Law  Applicable  to  the  Use  of  Electricity  in   Modern   Industrial  Life. 

Helm  Bruce.     12  Am.  Law.  290,  537. 
Law  of  Damdupat,  The.    /.  R.  Gharpure.      Discussing  the  rule  of  Hindu   Law 

that  **  interest  exceeding  the  principal  sum  lent  can  never  be  recovered  at  any  one 

time."    6  Bombav  L.  Rep  129. 
Law  Relating  to  Deposits  Received  by  Insolvent  Banks,  The.     Albert  S. 

BoUes.     52  Am.  L.  Reg.  438. 
Legal  Aspects  of  the  Panama  Question.    Roland  Cran^^le.    12  Am.  Law.  214. 251. 
Legal  Fraud.    Silas  Alward.     Discussing  the  origin  and  meaning  of  the  term  in 

the  light  of  judicial  decisions.    24  Can.  L.  T.  225. 
Legal  Monopoly.    Alton  D.  Adams.    Discussing  the   "trust**  problem  from  the 

contract  side.     19  Pol.  Set  Quar.  173. 
Legislation  of  the  Session,  The.   Anon.    A  summary  of  the  work  of  Parliament 

during  the  last  session.     117  L.  T.  451. 
Liability  of  a  Manufacturer  or  a  Vendor  to  Persons  with  Whom  He 

Has  No  Contracfual  Relations  for  Negligence  in  the  Construction 

or  Sale  of  CHArrELS.    Charles  Lorin^.    58  Cent.  L.  J.  365. 
Liability  of  an  Employer  for  the  Torts  of  an  Independent  Contractor. 

Part  I.     C.  B.  Labatt.    A  monograph  covering  one  hundred  and  forty  pages 

treating  cases  in  which  liability  is  not  imputed  to  the  employer.    40  Can.  L.  J.  529. 
Liability  of  Telegraph  Companies  for  Negligence  in  the  Transmission 

AND  Delivery  of  Messages.     Graham  B.  Smedley.    10  Va.  L.  Reg.  392. 
Married  Women  before  the  Law   in  North  Carolina.      Thomas  Ruffin.     i 

North  Carolina  J.  of  L.  230. 
Merger  Decision,  The.  John  S.  fVise.    Supporting  the  decision.   8  L.  Notes  (N.  Y.) 

325- 
Modifications  of  the  Jury  System.    John  Burton  Phillips.     Advocating  aboli- 
tion of  unit  rule  in  civil  cases.     16  Green  Bag  514. 
Murray  River  Boundary,  The.     W.  H.  Moore,    i  Commonwealth  L.  Rev.  157. 
National  Control  of  the  Pollution  of  Public  Waterways.    Charles  ClaJUn 

Allen.    Arguine  in  support  of  the  decision  of  the  U.  S.  Supreme  Court  in  the 

recent  case  of  Missouri  v.  Illinois.    38  Am.  L.  Rev.  321. 
Nature  and  Interrelation  of  Sovereign  States.    Eugene  Stevenson.    38  Am. 

L.  Rev.  551. 
Negro  before  the  Supreme  Court,  The.     B.  Frank  Dake.    An  examination  of 

all  the  cases  before  the  Supreme  Court  in  which  the  political  or  dvil  status  of  the 

negro  has  been  involved.    66  Albany  L.  J.  238. 
Neurasthenia,  the  Result  of  Nervous  Shock,  as  a  Ground  for  Damages. 

Flora  V.  Woodward  Tibbits.    A  medico-legal  treatment  of  the  subject,  favoring 

recovery.    59  Cent.  L.  J.  83. 
New  York  Code  of  Evidence,  A.    HI.    David  Dudley  Field  ^.ndi  William  Rumsey. 

5  Brief  119. 
Nonsuit.     Walter  H.   Trueman.    Discussing  the  general  law  and  practice  on  the 

subject.     24  Can.  L.  T.  165. 
Northern  Securities  Decision,  The.     George  F.  Canfield.    An  elaborate  adverse 

comment.    4  Columbia  L.  Rev.  315. 
Northern  Securities  Decision,  The.    A  Review.    Henry  Wolf  BikU.    52  Am. 

L.  Reg.  358. 
Note  on  Rex  v.  Bamford.     Everard  Digby.    Discussing  law  in  force  in  land  ceded 

to  the  Commonwealth  of  Australia  by  New  South  Wales  before  laws  were  passed 

by  Commonwealth,     i  Commonwealth  L.  Rev.  106. 
Noteworthy  Decisions  of  the  Judicial  Year.    Anon.     A  r^sum^  of  English 

decisions.     117  L.  T.  379,  405,  427. 
One  Phase  of  Federal  Power  undkr  the  Commerce  Clause  of  the  Consti- 
tution.   John  C.  Donnelly.     Discussing  Scranton  v.  Wheeler,  179  U.  S.  141,  as 

to  the  rights  of  riparian  owners  on  navigable  rivers  as  affected  by  the  Commerce 

Clause.     2  Mich.  L.  Rev.  670. 
Panama  Situation  in  the  Light  of  International  Law,  The.     William  Cul- 

len  Dennis.     52  Am.  L.  Reg.  265. 
Parricide  and  Justice,  The.    An  Historical  Sketch.    Charles  Green  Cumston. 

16  Green  Bag  578. 
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Penal  Consequences  of  Bankruptcy  under  the  Bankruptcy  Laws  of  Eng- 
land AND  THE  United  States.    E,  W.  Hansell.    12  Jour.  Soc.  Comp.  Leg.  271. 

Physician  as  an  Kxpert,  The.    II.    //.  B.  Uutchins.    2  Mich.  L.  Rev.  687. 

Power  of  the  Legislature  to  Abolish  a  Rule  of  Equitable  Procedure  by 
Enacting  a  Remedy  at  Law,  where  no  Prohibitory  Words  are  Used  in 
Such  Enactment.  T.A.Sherwood,  Discussing  a  Missouri  statute  and  decisions 
thereunder.    59  Cent.  L.  J.  44. 

Present  Complexity  of  Land  Law  and  its  Remedy,  The.  J.  E,  Hogg.  20 
L.  Quar.  Rev.  292. 

Professional  Relations  of  the  Lawyer  to  the  Client,  to  the  Court  and 
TO  THE  Community,  The,  I.  Henry  Wynans  Jessup.  Discussing  the  subject 
in  the  light  of  New  York  statutes.     5  Brief  145. 

Proposed  Amendments  to  the  Supreme  Court  Act.  E.  R.  Cameron.  3  Can. 
L.  Rev.  377,  403. 

Propriety  of  Direct  Evidence  of  Intention.  Colin  P.  Campbell.  58  Cent. 
L.  J.  445. 

Provability  of  Tort-Claims  in  Bankruptcy.    Stanley  Foh.    52  Am.  L.  Reg.  473. 

Questions  of  International  Law  Arising  from  the  Russo-Japanese  War. 
I-V.    Amos  S.  Hershey.     16  Green  Bag  306,  375,  452,  ^38.  595. 

Recent  Case  of  Treasure  Trove,  The.  Robert  Afunro.  Commenting  upon 
Attorney-General  v.  Trustees  of  British  Museum,  19  Times  L.  Rep.  555.  59  Cent. 
L.  J.  65. 

Recent  Decisions  upon  the  Money-Lender's  Act.  Hugh  H  L.  Bellot.  Main- 
taining they  have  made  the  act  nugatory.    29  L.  Mag.  &  Rev.  31 5. 

Reform  in  Criminal  Procedure.    Everett  P.  Wheeler.    4  Colunioia  L.  Rev.  356. 

Responsibility  of  a  Child  for  its  Torts  or  Wrongs,  The.  Theodore  Sutro. 
38  Am.  L.  Rev.  371. 

Right  of  the  Subject  to  Personal  Liberty  in  English  Law,  The.  S.  P.  /. 
Merlin.    Tracing  the  growth  of  the  right.    29  L.  Mag.  &  Rev.  266. 

Right  to  Light,  The.     Charles  Thwaites.    26  L.  Stud.  J.  127. 

Rights  and  Liabilities  of  Infants,  The.    Hugh  Pettitt.    26  L.  Stud.  J.  143. 

Rule  Forbidding  Suits  against  Receivers  without  Leave,  as  Applied  to 
Receivers  Managing  Railroad  and  Like  Corporations,  The.  W.  A. 
Coutts.  A  protest  against  the  injustice  worked  by  the  rule  and  its  tendency  to  des- 
potism.   38  Am.  L.  Rev.  516. 

Should  there  be  Freedom  of  Contract?  Clarence  D.  Ashley.  Arguine  that 
the  courts  rightly  restrict  freedom  of  contract  in  certain  cases.  4  Columbia  L. 
Rev.  423. 

Statutes  of  Ontario,  The.    1904.    N.  W.  Hoyles.    24  Can.  L.  T.  251. 

Suicidal  Declarations  in  Homicide  Cases.    G.  M.  Dahl.    59  Cent.  L.  J.  103. 

Swedish  Law  Reform.  Seymour  D.  Thompson.  A  review  of  a  recent  work  by  a 
Swedish  author.    38  Am.  L.  Rev.  388. 

Test  by  which  to  determine  whether  the  Case  is  for  the  Jury,  The. 
Colin  P.  Campbell.    59  Cent.  L.  J.  224. 

"Thieves"  in  Relation  to  a  Policy  of  Marine  Insurance.  H. Birch  Sharpe. 
20  L.  Quar.  Rev.  300. 

Trial  by  Jury  and  "Double  Jeopardy"  in  the  Philippines.  Libbens  R. 
Wiljley.  A  paper  called  forth  by  three  recent  cases  before  the  Supreme  Court. 
13  Yale  L.  J.  421. 

Validity  of  Legislation  Limiting  Hours  of  Labor.  Anon.  Attacking  the 
constitutionality  of  "  eight  hour  '*  laws.     58  Cent  L.  J.  361. 

Virginia  State.  Corporation  Commission,  The.  A.  Caperton  Braxton,  Show- 
ing the  need  for  such  an  institution  having  judicial  and  executive  as  well  as  legis- 
lative functions.    38  Am.  L.  Rev.  481  ;  10  Va.  L.  Reg.  i. 

Wagering  Contracts.  Krishnalal  Mohaulal  Jhaveri.  Discussing  the  Indian  law 
on  the  subject.    6  Bombay  L.  Rep.  153. 

When  and  in  what  Cases  may  the  Owner  of  Animai>s  which  are  Natur- 
ally Tame  be  Liable  for  their  Mischievous  or  Wrongful  Acts? 
Walter  J.  Lotz.     59  Cent.  L.  J.  204. 

When  and  in  what  Cases  will  a  Representation  as  to  the  Value  of 
Real  or  Personal  Property  be  Sufficient  to  Predicate  an  Action 
FOR  Fraud  ?     Walter/.  Lotz.     58  Cent.  L.  J.  484. 
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11.    BOOK   REVIEWS. 

The  Law  of  Waters  and  Water  Rights,  International,  National,  State, 
Municipal,  and  Individual,  including  Irrigation,  Drainas^e,  and  Municipal 
Water  Supply.  By  Henry  Philip  Farnham.  In  three  volumes.  Rochester, 
N.  Y. :  The  Lawyers*  Co-operative  Publishing  Company.  1904.  pp. 
clxxx,  1-896;  xvi,  897-1893;  xiv,  1894-2956.    8vo. 

When  one  stops  and  thinks  of  the  innumerable  ways  in  which  water  enters 
into  our  lives  and  dealings,  one  recognizes  at  once  the  immense  task  of  the 
author  who  attempts  to  collect  into  one  systematic  legal  treatise  "  every  case 
that  is  wet.*'  Such,  however,  in  his  own  language,  has  been  the  undertaking 
of  Mr.  Famham,  the  results  of  which  the  publishers  have  now  laid  before  the 
public.  The  labor  of  the  author  has  covered  a  period  of  twelve  years.  The 
author  tells  us  that  he  has  during  this  time  examined  all  American  reports, 
page  by  page,  and  that  all  English  cases  which  have  been  referred  to  by  digests, 
text-writers,  or  judges,  as  involving  the  question  of  water  rights,  have  been  read. 
Mr.  Farnham's  experience  and  position  as  associate  editor  of  the  Lawyers' 
Reports  Annotated  have  made  it  possible  for  him  to  accomplish  this  work 
within  what  would  otherwise  have  been  prohibitive  time  and  expense.  The 
result  has  been  a  collection  of  seventeen  thousand  cases. 

The  three  volumes  cover  about  three  thousand  pages.  The  general  plan 
of  Mr.  Famham's  work  is  unique  and  commendable.  The  rights  and  duties 
with  respect  to  waters  depend  primarily  on  the  relations  which  the  opposing 
parties  bear  toward  each  other.  The  rights  and  duties  of  governments  and 
nations  in  their  relations  to  each  other  are  different  from  those  which  exist 
in  their  relations  to  their  own  subjects,  and  the  rights  and  duties  between 
sovereign  and  subject  are,  ag^ain,  different  from  those  existing  solely  between 
subjects.  Therefore  it  would  seem  that  the  author  has  properly  divided  the 
general  subject  of  waters  so  as  to  show  the  rights  depending  on  these  differ- 
ent relations,  and  not,  as  is  the  usual  method  of  division,  on  the  mere  charac- 
teristics of  the  body  of  water  on  or  about  which  a  particular  right  arises. 
Accordingly  there  are  three  main  divisions  of  the  work:  I.  Rights  of  States 
and  Nations;  II.  Rights  between  Public  and  Individual ;  III.  Rights  between 
Individuals. 

The  principal  subdivisions  of  the  first  part  are  "  Coast  waters,"  "  Laws 
in  force  on  the  high  seas,"  "Boundary  rivers,"  and  "Relation  between  the 
United  States  and  State  governments."  The  treatment  of  the  last  subdivision 
is  the  least  satisfactory  portion  of  Mr.  Famham's  book.  The  subject  is  worth 
another  entire  volume,  and  the  forty  pages  given  it  are  woefully  insufficient. 

The  second  portion  of  the  work,  covering  fourteen  hundred  pages,  relates 
to  rights  between  the  public  and  individuals.  First  in  importance  in  this 
division  are  the  titles  of  **  Municipal  water  supply"  and  "  Drainage."  In  the 
discussion  of  the  former,  Mr.  Farnham  has  been  carried  by  the  character  of 
his  undertaking  into  all  the  intricacies  involved  in  the  controversy  over  the 
extent  of  the  power  of  a  municipality  to  own  and  control  public  utilities  and 
to  borrow  money.  This  portion  of^  the  book  is  particularlv  praiseworthy. 
Other  important  subdivisions  of  this  part  are  **  Title  to  bea  and  shores  of 
water  ways,"  **  Rights  of  riparian  owners,"  and  "  Bridges,  fords,  levees,  and 
other  public  improvements." 

Just  one-half  of  the  work  is  given  up  to  the  third  part,  "  Rights  between 
Individuals."  The  first  two  hundred  pages  are  taken  up  by  a  discussion  of 
the  rights  of  riparian  owners  in  watercourses.  A  comparison  of  these  pages 
with  those  occupied  by  the  treatment  of  these  same  questions  when  they  arise 
between  the  public  and  individuals  will  completely  justify  the  author's  plan, 
and  explain  many  of  the  apparent  inconsistencies  in  the  decisions  and  in  the 
statements  of  text-writers.  The  next  one  hundred  and  fifty  pages  are  consumed 
by  a  discussion  of  the  right  to  dam  back  the  waters  of  a  stream.     It  would 
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have  been  better  if  the  *•  Mill  Acts  "  had  been  discussed  in  connection  with 
this  last  heading  instead  of  being  given  a  separate  and  independent  treatment 
after  the  discussion  of  "  Irrigation  '*  and  "  Appropriation,"  The  two  hundred 
and  fifty  pages  given  to  tiiese  last-named  subjects  will  form  the  most  interesting 
and  important  portion  of  the  work  for  the  legal  profession  in  the  arid  and  semi- 
arid  states  of  the  West.  It  is  important  as  being  the  latest  thorough  treatment 
of  these  growing  and  difficult  problems  of  our  law.  The  most  important  of 
the  remaining  topics  concern  the  form  and  construction  of  grants  and  contracts, 
licenses,  easements,  surface  water  and  drainage,  subterranean  waters,  and  rights 
between  landlord  and  tenant. 

In  enumerating  these  different  subdivisions,  it  has  not  been  attempted  to 
give  them  all.  Those  have  been  chosen  which  have  appeared  particularly 
complete  or  for  other  reasons  exceptionally  worthy  of  notice.  Nor  has  it  been 
possible  to  go  into  detail  with  regard  to  the  author's  legal  views  as  to  particular 
principles  or  cases.  So  far,  however,  as  it  has  been  possible  to  form  an 
opinion,  they  seem,  in  general,  accurate.  Slight  inaccuracies  have  been  noticed, 
but  these  were  only  such  as  are  inevitable  in  a  work  of  this  character.  If  a 
general  criticism  be  allowed,  it  is  this,  that  the  text  at  places  takes  too  much 
the  form  of  a  digest. 

There  is  one  feature  of  the  work  that  is  sufficient  alone  to  win  for  the  work  a 
place  in  every  legal  library.  Nothing  is  so  discouraging  to  a  lawyer  as  to  run 
across  the  statement  of  a  general  principle  for  which  are  cited  in  a  note  a 
long  line  of  cases  merelv  by  their  reports  and  pages,  compelling  the  lawyer  to 
search  throui^h  them  all,  only  to  find,  perhaps,  that  few,  if  any,  are  similar 
enough  in  their  facts  to  be  of  service.  In  the  notes  to  the  present  work,  enough 
facts  of  a  case  are  generally  stated  to  avoid  this  difficulty. 

As  a  general  rule  it  is  believed  the  production  of  legal  works  of  large  scope 
should  be  discouraged.  With  the  exception  of  a  few  notable  treatises  the  legal 
works  covering  broad  subjects  are  now  of  little  use  to  the  practising  lawyer. 
His  needs  are  oest  met  by  the  book  which  embraces  a  small  field  and  in  that 
field  gives  to  the  cases  and  principles  a  profound  and  careful  examination  and 
discussion.  Mr.  Farnham's  comprehensive  treatise  must  be  regarded  as  a 
clear  exception  to  the  general  rule.  While  the  statement  of  a  recent  writer  that 
this  work  **  is  destined  to  become  one  of  the  greatest  law  books  of  the  age  "  is 
perhaps  extravagant,  it  may  fairly  be  said  that,  considering  its  scope,  Mr. 
Farnham's  work  is  surprisingly  accurate,  thorough,  and  complete,   j.  m.  b.  jr. 


A  Treatise  on  Street  Railway  Accident  Law.    By  EUery  H.  Clark. 
Second  Edition.     St.  Paul,  Minn  :  Keefe- Davidson  Company.    1904.    pp. 
XV,  607.     8vo. 
Street  Railroad  Accident  Law.     A  complete  treatise  on  the  principles 
and  rules  of  law  applied  by  the  courts  of  the  states  and  territories  of  the 
United  States  and  Canada  in  determining  the  li<ibility  of  street  railroads,  for 
injuries  to  the  person  and  property  by  accidents  to  passengers,  employees, 
and  travellers  on  the  public  streets  and  highways,  and  on    pleadmg  and 
practice  in  the  various  jurisdictions  in  street  railroad  accident  litigation. 
By  Andrew  J.  Nellis.   Albany,  N.  Y. :  Matthew  Bender.     1904.     pp.  cxii, 
711.    8vo. 
These  two  books  cover  practically  the  same  ground  and  are  in  many  points 
very  similar.     There  is  however  a  field  for  both  of  them,  for  our  modern  street 
railway  has  become  such  a   predominating  factor  in  present-day  tort  litiga- 
tion that  no  one  volume  dealing  with  this  topic  can  satisfy  the  demands  of  the 
profession. 

The  first  of  these  two  treatises  is  a  second  edition  of  an  earlier  work  by 
the  same  author  devoted  exclusively  to  street  railway  accident  law  in  Massa- 
chusetts. It  is  a  revision  and  amplification  of  the  former  work,  and  is  based 
upon  the  same  general  plan.     The  different  topics  are  however  treated  much 
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more  fully,  and  many  new  subjects  are  added,  together  with  a  full  citation  of 
cases  from  all  jurisdictions.  The  book  has  thus  become  one  of  general  rather 
than  local  application  and  service.  It  is  particularly  commendable  for  its 
analysis  and  classification  of  cases  from  the  point  of  view  of  the  relation  of  the 
plaintiff  to  the  defendant. 

The  latter  volume  is  also  in  a  sense  a  second  edition.  It  is  based  upon  a 
portion  of  a  more  general  work  by  the  same  author  entitled  "  The  Law  of  Street 
Surface  Railroads.**  After  ouite  a  full  treatment  of  the  general  basis  of  liability, 
the  writer  of  this  book  follows  a  general  plan  similar  to  that  of  Mr.  Clark. 
He  goes  perhaps  even  more  carefully  into  the  different  details  of  the  varying 
classes  of  cases.  The  material  is  not  quite  so  thoroughly  analyzed  or  para- 
graphed as  that  of  the  other  volume,  but  it  is  rather  more  comprehensive  and 
niudamental  in  its  scope.  The  indexing  of  Mr.  Nellis's  book  appears  to  have 
been  very  carefully  done,  and  this  renders  its  discussions  especially  accessible. 

Neither  of  these  two  volumes  can  be  said  to  excel  the  other.  Neither  is  of 
any  noteworthy  originality.  Both  however  are  excellent  and  useful  practical 
treatises  and  digests.  Either  can  be  honestly  commended  to  any  practitioner 
interested  in  this  important  branch  of  tort  practice.  w.  h.  h. 


American  Railroad  Law.  Bv  Simeon  E.  Baldwin.  Boston  :  Little,  Brown, 
and  Company.  '904.  pp.  Ixvi,  770.  8vo. 
Any  work  of  Judge  Baldwin  will  be  read  with  interest  by  lawyers,  and  cannot 
fail  to  illuminate  the  subject  with  which  it  deals.  In  writing  upon  Railroad 
Law  the  learned  author  has  chosen  a  subject  of  great  present  interest  and  im- 
portance. A  railroad  company  is  a  corporation,  and  therefore  subject  to  the 
rules  that  govern  corporations  and  to  the  requirements  of  its  charter ;  it  is  a 
common  carrier,  and  therefore  subject  to  the  peculiar  rules  that  govern  public- 
service  companies,  and  it  is  endowed  with  the  power  of  eminent  domain.  To 
assemble  the  rules  of  law  that  apply  to  railroaas  it  would  be  necessary  to  deal 
with  three  important  branches  of  law,  and  it  is  of  course  impossible  to  do  so  in 
a  single  volume.  Judge  Baldwin  has  limited  his  work  to  what  is  peculiar  to 
railroads,  so  far  as  that  is  possible  without  obscurity.  The  disadvantage  of  such 
a  plan  is  this,  that  it  rather  gives  a  set  of  illustrations  of  the  apphcation  of 
fundamental  principles  to  one  class  of  facts  than  a  thorough  discussion  and 
determination  of  the  principles  themselves.  In  spite  of  Judge  Baldwin's  high 
capacity  for  legal  analysis  and  reasoning,  this  book  is  a  digest  of  railroad  cases, 
excellently  arranged  and  clearly  phrased.  Most  of  the  important  cases  are 
cited,  though  one  is  surprised  not  to  find  such  leading  cases  as  Northern 
Pacific  Railroad  v.  Washington,  on  the  obligation  to  establish  stations ;  Old 
Colony  Railroad  v.  Tripp,  on  the  right  of  hackmen  to  solicit  passengers  at  the 
stations ;  Boyce  v.  Anderson,  on  the  nature  of  the  relation  of  passenger  and 
carrier;  Norway  Plains  Co.  v,  Boston  &  Maine  Railroad,  on  the  termination  of 
the  insurer's  liaoility ;  Railroad  Company  v.  Reeves,  on  loss  by  act  of  God.  But 
the  authorities  are  generally  well  collected,  clearly  arranged,  and  adequately 
stated,  and  the  boolc  should  prove  both  suggestive  and  useful.  In  an  ap- 
pendix are  collected  a  large  number  of  forms  which  should  prove  very  valuable 
to  a  lawyer  in  practice.  J.  h.  b. 


Cyclopedia  of  Law  and  Procedure.    Edited  by  William  Mack.  VoLXI. 

New  York :  The  American  Law  Book  Company.     London :  Butterworth. 

&  Co.  1904.  pp.1197.  4to. 
This  volume  contains  topics  from  "  Costs  "  to  **  Credit  with  Banker  "  inclusive. 
Of  the  seven  leading  articles,  the  most  pretentious  are  those  on  "  Costs," 
"  Counties,"  and  **  Courts,"  wjiich  together  occupy  five-sixths  of  the  work.  Deal- 
ing, therefore,  for  the  most  part  with  matters  01  practice  and  procedure  rather 
than  with  substantive  law,  the  volume  cannot,  from  the  nature  of  the  case, 
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possess  the  interest  of  some  of  its  predecessors.  It  is,  however,  distinguished 
by  the  same  care  and  thoroughness  m  its  preparation  which  characterized  them. 
A  considerable  part  of  the  work  is  devoted  to  the  article  on  "  Courts  "  by 
Joseph  A.  Joyce  and  Howard  C.  Jo)rce.  This  is  particularly  complete  in  its 
discussion  of  the  federal  courts,  the  jurisdiction  of  which  is  treated  at  length, 
with  reeard  both  to  the  general  requisites  of  federal  jurisdiction  and  to  the  in- 
dividual jurisdiction  of  each  court. 


Cyclopedia  of  Law  and  Procedure.  Edited  by  William  Mack.  Vol. 
XII.  New  York  :  The  American  Law  Book  Company.  London:  Butter- 
worth  &  Co.  1904.  pp.1194.  4to. 
This  volume  includes  topics  from  "  Creditors'  Suits  "  to  "  Damage  Feasant." 
Three  quarters  of  it  is  occupied  by  the  article  on  **  Criminal  Law  "by  H.  C. 
Underbill,  assisted  by  William  Lawrence  Clark,  both  of  whom  are  text-writers 
of  ability  and  experience.  This  article,  while  touching  upon  particular  crimes 
only  incidentally  and  chieflv  by  way  of  illustration,  nevertheless  follows  the  rec- 
ognized policy  of  the  work  in  containing  a  full  treatment  of  the  various  branches 
of  the  general  subject.  Thus,  not  only  do  the  authors  consider  the  nature  and 
elements  of  the  criminal  act,  but  they  also  include  a  treatment  of  attempt, 
criminal  jurisdiction,  venue,  and  former  jeopardy,  together  with  a  comprehen- 
sive discussion  of  criminal  procedure  and  practice,  which  takes  in  the  compe- 
tency and  weierht  of  evidence.  The  article  seems  to  be  a  thorough  and  careful 
exposition  of  the  present  state  of  the  law,  but  the  personal  views  of  the  authors 
appear  rarely.  As  the  work  pretends  to  be  little  more  than  an  accurate  reflec- 
tion of  the  authorities,  criticism  of  this  nature  seems  practically  disarmed,  but 
we  should  have  been  glad  of  an  occasional  expression  of  the  personal  opinions 
of  authors  so  well  known. 

Other  subjects  most  full3r  treated  are  "  Customs  Duties,"  '*  Customs  and 
Usages,"  ana  "  Creditors'  Suits."  The  citation  of  authority  is  exhaustive,  and, 
so  far  as  we  have  had  occasion  to  examine,  accurate,  and  the  volume  as  a  whole 
is  a  work  both  able  and  painstaking.  Whether  it  represents  a  substantial 
advance  on  other  publications  of  a  similar  nature  can  be  determined  only  after 
a  more  lengthy  use. 


The  Bankruptcy  Act  of  1898  annotated  and  explained  with  the  amendments 
thereto,  all  the  important  and  latest  Federal  and  State  Decisions  thereon, 
and  the  general  orders  and  forms  established  by  the  U.  S.  Supreme  Court. 
By  John  M.  Gould  and  Arthur  W.  Blakemore.    Boston  :  Little,  Brown,  and 
Company.     1904.     pp.  xvii,  266.     8vo. 
This  book  does  not  profess  to  be,  nor  is  it,  a  treatise  on  the  law  of  bankruptcy ; 
nor  does  it  attempt  to  deal  with  the  particular  problems  raised  by  the  present 
act     It  must  be  cnaracterized,  as  indeed  the  authors  themselves  in  their  preface 
have  spoken  of  it,  as  a  manual  of  the  act  and  the  points  decided  by  the  courts 
since  its  adaption.     The  sections  of  the  act  are  presented  in  consecutive  order, 
each  section  being  followed  immediately  by  annotations.    This  plan  admits  of 
ready  reference  for  the  purpose  of  determining  what  points  of  a  particular 
section  have  been  passed  upon.     The  annotations,  while  concise,  are  neverthe- 
less clear  and  accurate.    Important  difiEerences  between  the  present  and  previous 
bankruptcy  statutes  are  pointed  out     The  act  and  its  annotations  are  very 
appropriately  supplemented  by  a  presentation  of  the  general  orders  and  forms  in 
bankruptcy  as  adopted  and  established  by  the  Supreme  Court  of  the  United 
States.    The  work  will  undoubtedly  prove  of  service  to  the  bankruptcy  prac- 
titioner, c.  H.  o. 
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An  Exposition  of  the  Constitution  of  the  United  States.  By  Henry 
Flanders.  Fifth  Edition,  Revised  and  Enlarged.  Philadelphia :  T.  &  J.  W. 
Johnson  &  Co.  1904.  pp.  xii,  326.  i6mo. 
According  to  the  preface  of  this  work,  the  purpose  was  "  to  supply  a  con- 
venient manual  of  instruction  to  the  youth  of  our  country ;  to  make  clear  and 
intelligible  to  the  unprofessional  reader  the  fundamental  law  of  our  Federative 
system  of  government;  and  at  the  same  time  to  produce  a  work  which  might 
also  be  useful  to  the  bar."  The  author  has  succeeded  in  his  first  two  endeavors; 
the  well-arranged,  clear-cut,  and  concise  treatment  of  the  provisions  of  the 
Constitution  commend  it  to  the  elementary  student  of  government  or  to  the 
unprofessional  reader  as  a  safe,  non-technical,  working  summary.  The  fifth 
edition  corrects  it  to  date,  and  includes  some  new  matter,  for  example,  questions 
connected  with  the  acquisition  of  territory  from  Spain.  In  furthering  these 
two  purposes,  however,  the  author  has  largely,  and  perhaps  necessarily,  sacri- 
ficed his  third,  which  was  to  help  the  practismg  lawyer.  The  summary  treat- 
ment in  the  text  coupled  with  the  absence  of  citations  of  authorities  —  only 
some  half-dozen  cases  are  cited  —  make  the  book  of  little  use  to  the  careful 
student  of  constitutional  law. 


The  Interstate  Commerce  Act  and  Federal  Anti-Trust  Laws  including  the 
Sherman  Act ;  the  Act  Creating;  the  Bureau  of  Corporations ;  the  Elkins 
Act ;  the  Act  to  Expedite  Suits  in  Federal  Courts ;  Acts  Relating  to  Tele- 
graph, Military,  and  Post  Roads ;  Acts  Affecting  Equipment  of  Cars  and 
Locomotives  of  Carriers  Engaged  in  Interstate  Commerce,  with  All  Amend- 
ments. With  Comments  and  Authorities.  By  William  L.  Snyder.  New 
York ;  Baker,  Voorhis  &  Company.     1904.    pp.  xxiii,  380.    8vo. 

Notes  to  the  Spanish  Civil  Code  showing  changes  effected  by  American 
legislation,  with  citation  of  cases  from  Philippines  Supreme  Court  By 
Charles  A.  Willard.  Manila :  E.  C.  McCullougn  &  Co.,  Inc.  1904.  pp.  xi, 
106.  8vo.  With  which  is  bound  a  Translation  of  the  Civil  Code  in 
force  in  Cuba,  Porto  Rico,  and  the  Philippines.  Division  of  Customs  and 
Insular  Affairs.  War  Department.  Washington:  Government  Printing 
Office.     1899.    pp.  vi,  322.    8vo. 

Copyright  Cases.  A  summary  of  Leading  American  Decisions  on  the  Law 
of  Copyright  and  on  Literary  Property,  from  1891  to  1903  :  Together  with 
the  text  of  the  United  States  Copyrignt  Statute,  and  a  Selection  of  Recent 
Copyright  Decisions  of  the  Courts  of  Great  Britain  and  Canada.  Com- 
piled by  Arthur  S.  Hamlin.  New  York  and  London :  G.  P.  Putnam's 
Sons.     1904.     pp.  vii,  237.    8vo. 

Code  Remedies  :  Remedies  and  Remedial  Rights  by  the  Civil  Action  accord- 
ing to  the  Reformed  American  Procedure.  A  Treatise  Adapted  to  Use 
in  All  the  States  and  Territories  where  that  System  Prevails.  By  John 
Norton  Pomeroy.  Fourth  Edition.  Revised  and  Enlarged  by  Thomas  A. 
Boyle.     Boston:  Little, Brown, and  Companv.     1904.    pp.  clxx,  983.    8vo. 

The  Law  of  Torts  :  A  Treatise  on  the  Principles  of  Obligations  Arising  from 
Civil  Wrongs  in  the  Common  Law  :  to  which  is  Added  the  Draft  of  a  Code 
of  Civil  Wrongs  Prepared  for  the  Government  of  India.  By  Frederick 
Pollock.  Seventh  Edition.  London :  Stevens  and  Sons,  Limited.  1904. 
pp.  xxxviii,  679.    8vo. 

Probate  Reports  Annotated  :  Containing  Recent  Cases  of  General  Value 
Decided  in  the  Courts  of  the  Several  States  on  Points  of  Probate  Law. 
With  Notes  and  References.  By  George  A.  Clement.  Vol.  VIII.  With 
Index  to  Vols.  I  to  VIII  Inclusive.  New  York  :  Baker,  Voorhis  &  Com- 
pany.    1904.    pp.  li,  838.    8vo. 

Library  of  Congress.  Report  on  Copyright  Legislation  by  the 
Register  of  Copyrights.  Reprinted  from  the  Report  of  the  Librarian  of 
Congress  for  the  nscal  year,  June  30,  1903.  Washington:  Government 
Printing  Office.     1904.     pp.159,    ^^o. 

6 


Digitized  by 


Google 


82  HARVARD  LAW  REVIEW. 

The  United  States  and  Porto  Rico,  with  special  reference  to  the  problems 

arising  out  of  our  contact  with  the   Spanish  American  civilization.     By 

L.  S.   Rowe.     New  York :   Longmans,  Green,  and  Co.     1904.    pp.  xiv, 

271.     8vo 
Repout  of  the  Twenty-Sixth  Annual  Meeting  of  the  American  Bar 

Association  held  at  Hot  Springs,  Vireinia,  August  26,  27  and  28,  1903. 

Philadelphia :  Dando  Printing  and  Publishing  Company.    1903.    pp.  822. 

8vo. 
The  Teaching  of  Sir  Henry  Maine.     An  Inaugural  Lecture  Delivered  in 

Corpus  Christ!  College  Hall  on  March    i,  1904.     By  Paul   Vinogradoff. 

London :  Henry  Froude.     1904.     pp.  19. 
Protection  in  Germany.     A  history  of  (jerman  fiscal  policy  during  the 

nineteenth  century.     By  William  Haruutt  Dawson.     London :  P.  S.  King 

&  Son.     1904.     pp.  259.     8vo. 
Cases  Illustrating  the  Princi."Les  of  the  Law  of  Torts.    By  Francis 

R.  Y.  Radcliffe  and  J   C.  Miles.     Oxford:  Clarendon  Press.     1904.     pp. 
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1904.     pp.  107 
Notes  on  the  Doctrine  of  Renvoi  in  Private  International  Law.    By 
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A  Summary  of  the  Law  of  Private  Corporations.     By  Leslie  J.  Tomp- 
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Vol.  XVIII.  DECEMBER,  1904.  No.  2 

EQUITABLE   CONVERSION.^ 

II. 

/"^ARE  should  be  taken  to  distinguish  accurately  between  the  two 
^-^  purposes  for  which  a  testator  may  direct  a  sale  of  his  land, 
namely,  that  of  disposing  by  the  will  of  the  proceeds  of  the  sale,  or 
of  some  part  thereof,  or  of  some  interest  therein,  and  that  of  satisfy- 
ing a  lien  or  charge  on  the  same  land,  particularly  when  such  lien  or 
charge  is  created  by  the  same  will  which  directs  the  sale.  Between 
these  two  purposes  there  is  the  same  distinction  as  between  being 
the  owner  of  property  and  being  a  creditor  of  such  owner.  A  lien 
or  charge  is  in  its  nature  a  real  obligation,^  and  it  is  so  called 
because  it  binds  a  thing  (res^  in  the  same  manner  as  a  personal 
obligation  binds  a  person.  The  word  "  lien  "  has,  indeed,  the  same 
meaning  and  the  same  origin  as  the  word  **  obligation,"  though 
it  is  commonly  used  only  to  designate  an  obligation  which  is  real. 
A  personal  obligation,  while  it  imposes  a  burden  on  one  person, 
confers  upon  another  person  a  correlative  right  to  have  that  burden 
carried.  The  burden  which  an  obligation  imposes  is  called  a  debt* 
(debitum),  the  person  upon  whom  the  burden  is  imposed  is  called 
a  debtor  (debitor),  and  is  said  to  owe  the  debt,  while  the  person 

1  Continued  from  i8  Harv.  L.  Rev.  22. 

*  As  to  real  oliligations,  see  13  Harv.  L.  Rev.  539. 

•  The  reader  will  perceive  that  the  term  "  debt"  is  here  used  in  its  broad  Roman 
sense,  not  in  its  technical  and  narrow  English  sense. 
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upon  whom  the  correlative  right  is  conferred  is  called  a  creditor, 
and  to  him  the  debt  is  owed.  Whenever,  therefore,  there  is  a  debt 
of  any  given  amount,  there  must  always  be  a  creditor  as  well  as  a 
debtor,  and  each  for  the  same  amount  as  the  debt,  and  whenever 
either  of  the  three  ceases  to  exist,  the  other  two  cease  to  exist 
also.  Moreover,  what  is  thus  true  of  a  personal  obligation  is  also 
true  of  a  real  obligation,  except  that  in  a  real  obligation  the  burden 
is  imposed  upon  a  thing.  Accordingly,  wherever  there  is  a  charge 
on  land,  there  must  necessarily  be  a  person  to  whom  the  amount 
of  the  charge  is  owed,  as  well  as  land  which  owes  it. 

A  real  obligation  is  either  legal  or  equitable.  When  it  is 
legal,  it  binds  the  property  even  in  the  hands  of  a  purchaser  for 
value  and  without  notice;  when  it  is  equitable  only,  it  ceases 
to  bind  the  property  the  moment  the  latter  comes  into  the  hands 
of  a  person  who  pays  value  for  it,  and  who  is  not  chargeable 
with  notice  that  it  is  subject  to  an  obligation.  A  rent-charge 
is  an  instance  of  a  real  obligation  which  is  legal.  A  lien  or 
charge  on  land  created  by  will  is,  however,  equitable  only,  unless 
some  legal  estate  or  interest  be  devised  to  secure  its  payment. 

Where  a  testator,  instead  of  imposing  a  lien  or  charge  on  the 
land  which  he  directs  to  be  sold,  bequeaths  to  some  person  a 
portion  of  the  proceeds  of  the  sale,  the  rights  of  the  legatee  will 
be  those  of  a  co-owner,  not  those  of  a  creditor,  —  i,  e.^  they  will 
be  absolute  rights,  not  relative  rights.^  The  rights  of  an 
owner  of  property  are  in  some  respects  superior  to  those  of 
a  creditor  of  the  same  property,  while  in  other  respects  they 
are  inferior.  For  example,  if  the  property  increases  in  value 
the  owner  will  enjoy  all  the  benefit  of  the  increase,  while  if 
it  decreases  in  value  all  the  burden  of  the  decrease  will  fall  upon 
him,  a  creditor,  whose  debt  is  a  charge  on  the  property,  having 
no  interest  either  in  its  increase  or  decrease  in  value  so  long 
as  it  is  sufficient  to  pay  his  debt.  So  long  as  the  payment  of 
the  debt  is  sure,  the  value  of  the  creditor's  rights  is  fixed  and 
invariable,  while  the  value  of  the  owner's  rights  constantly 
fluctuates  with  the  fortunes  of  the  property.  Hence,  if  a  testator 
wishes  to  create  a  charge  on  his  land,  he  must  fix  the  amount 
of  it,2  —  which  he  generally  does  by  naming  its  amount  in  lawful 

1  For  the  distinction  between  absolute  rights  and  relative  rights,  as  those  terms  are 
here  used,  see  13  Harv.  L.  Rev.  537,  546,  n.  i. 

2  The  amount  of  the  charge  need  not,  however,  appear  on  the  face  of  the  will ;  it  is 
sufficient  if  the  will  furnish  the  means  of  ascertaining  its  amount.     Thus,  in  Cook  v. 
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money,  —  while  if  he  wishes  to  give  a  portion  of  the  produce  of 
the  land  which  he  directs  to  be  sold  he  must  designate  such 
portion  as  some  fractional  part  of  the  whole.  If,  therefore,  a 
testator  direct  his  executors  to  sell  his  land  and  pay  one  tenth 
of  its  total  produce  to  A,  A  will  be  co-owner  of  such  produce, 
and  it  is  impossible  that  he  should  be  anything  else,  while  if 
the  direction  to  the  executors  be  to  pay  A  $1000  out  of  the 
produce  of  the  land,  the  $1000  will  constitute  a  charge  on  the 
land,  and  A  will  be  a  creditor  of  the  land  for  that  amount,  and 
it  is  impossible  that  he  should  be  anything  else.^  It  will  be  seen, 
therefore,  that  a  pecuniary  legacy  is  always  and  necessarily  a 
charge,  and  so  the  legatee  is  in  the  nature  of  a  creditor,  though 
of  course  he  ranks  behind  the  testator's  own  creditors*  If  a 
pecuniary  legacy  be  given,  without  any  indication  of  the  fund 
out  of  which  it  shall  be  paid,  it  will  constitute  a  charge  on  the 
testator's  entire  personal  estate,  out  of  which  alone  it  will  be 
payable.  If  the  testator  declare  that  the  legacy  shall  be  paid  out 
of  the  produce  of  his  land,  it  will  then  constitute  an  equitable 
charge  on  the  land,  either  in  aid  of  the  personal  estate,  or  pro  rata 
with  it,  or  exclusive  of  it,  according  to  circumstances. 

If  a  testator  give  to  A  one  tenth  of  the  produce  of  land  which 
he  directs  to  be  sold,  such  one  tenth  exists  independently  of  the 
testator,  and  of  course  independently  of  the  gift  which  he  makes 
of  it,  u  e,y  it  exists  in  the  form  of  land  until  the  land  is  sold,  and 
then  in  the  form  of  produce  of  the  land  Any  failure,  therefore, 
of  the  gift  to  A,  whether  because  of  his  death  during  the  testator's 
life,  or  for  any  other  reason,  will  have  no  other  effect  upon  the 

Stationer's  Co.,  3  M.  &  K.  262,  a  testator  devised  his  land  to  his  executors  in  trust  to 
sell  enough,  with  the  aid  of  his  personal  estate,  to  purchase  ;£"  10,700  of  3  per  cent 
consols.  The  amount  of  the  charge,  therefore,  would  depend  upon  the  price  of  consols 
when  the  purchase  was  made.     This  case  is  also  cited,  infra ^  p.  91. 

^  In  Page  v,  Leaping^ell,  18  Ves.  463,  a  testator  devised  land  to  trustees  in  trust  to 
sell  the  same,  but  not  for  less  than  ;^  10,000,  and  out  of  the  proceeds  to  pay  four 
legacies,  amounting  in  all  to  ;f  7800,  and  to  pay  the  residue  to  A ;  and  the  land  having 
been  sold  for  less  than  ;f  10,000,  Sir  W.  Grant,  M.  R.,  held  that  each  of  the  five 
legacies  must  be  deemed  specific,  1.  ^.,  a  fractional  part  of  the  ;f  10,000,  and  therefore 
all  must  abate  ratably.  It  seems,  however,  very  difficult  to  sustain  this  view.  i.  It 
is  not  obvious  what  authority  there  was  to  sell  the  land  for  les.«i  than  jf  10,000  without 
the  consent  of  all  parties  in  interest.  2.  If  the  land  had  been  sold  for  more  than 
;£'io,ooo,  it  seems  clear  that  A  would  have  been  entitled  to  all  that  remained  after 
deducting  £^^oo,  3.  The  testator  says,  in  the  most  explicit  terms,  that  the  four 
legatees  are  to  receive  in  the  aggregate  jf  7800,  and  there  is  nothing  in  the  will  to 
raise  a  doubt  that  the  testator  meant  what  he  said.  He  does  not  intimate  what 
amount  A  will  receive. 
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one  tenth  intended  for  A  than  to  cause  it  to  remain  with  the 
testator's  heir,  instead  of  being  taken  from  him  for  the  benefit 
of  A.  So,  if  the  testator  give  to  A,  or  to  A,  B,  and  C  successively, 
limited  interests  in  the  whole  of  the  produce  of  the  land  which  he 
directs  to  be  sold,  and  make  no  further  disposition  of  such  produce, 
the  consequence  will  be  that  the  reversionary  interest  therein, 
expectant  on  the  termination  of  the  interest  of  A,  or  of  A,  B,  and 
C,  will  be  undisposed  of  by  the  testator  and  so  will  remain  with  his 
heir.  But  if,  on  the  other  hand,  a  testator  give  to  A  $1000  out 
of  the  produce  of  the  land  which  he  directs  to  be  sold,  the  $1000 
will  be  purely  the  testator's  own  creation,  and  therefore  it  will 
have  no  existence  until  the  testator's  death,  and  it  will  not  come 
into  existence  even  on  the  death  of  the  testator,  unless  it  then 
vests  in  A.  If,  therefore,  A  die  before  the  testator,  or  even  before 
the  right  to  receive  the  j^iooo  vests  in  him,  such  right  will  never 
come  into  existence,  and  the  land  will  devolve  as  if  no  such  gift 
had  been  made  by  the  testator.  So,  if  the  testator  give  to  A,  or 
to  A,  B,  and  C  successively,  a  life  interest  in  $1000,  and  make  no 
disposition  of  the  ultimate  interest,  the  consequence  will  be  that 
the  $1000  will  cease  to  exist  as  a  separate  interest  on  the  death 
of  A,  or  of  A,  B,  and  C,  and  that,  too,  whether  it  had  been  actually 
raised  or  whether  it  still  remain  a  charge  on  the  land,  the  interest 
only  having  been  raised  and  paid.  If  the  $1000  have  been  raised, 
it  will  belong,  on  the  expiration  of  the  life  interest  or  interests,  to 
the  owner  of  the  land  at  whose  expense  it  has  been  raised,  though, 
of  course,  it  will  be  money  in  his  hands ;  if  it  have  not  been  raised, 
it  will  sink  into  the  land  for  the  benefit  of  its  owner,  i,  e.,  it  will 
cease  to  be  a  charge  on  the  land. 

In  short,  in  the  case  of  a  testamentary  charge  on  land,  any  fail- 
ure of  the  testator  to  make  a  complete  and  effective  gift  of  the 
entire  sum  charged  will  also  cause  a  failure  to  the  same  extent  of 
the  charge  itself;  and  the  fact  that  the  money  charged  has  been 
actually  raised,  if  such  be  the  fact,  will  have  no  other  effect  upon 
so  much  of  it,  or  of  such  interest  in  it,  as  is  not  disposed  of,  than 
to  convert  the  land  to  that  extent  into  money,  leaving  the  owner- 
ship of  the  money,  however,  where  the  ownership  of  the  land  would 
have  been  if  the  money  had  not  been  raised.  It  may  be  added 
that  a  direction  by  a  testator  that  a  sum  of  money  charged  by 
him  on  his  land  be  paid  to  his  executor  as  such  is  not  a  valid  dis- 
position of  the  money  charged,  and  hence  it  does  not  make  the 
charge  valid.     A  gift  to  one's  own  executor  as  such  is,  indeed,  no 
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more  than  a  gift  to  oneself,  and  therefore  amounts  only  to  an 
illegal  and  invalid  attempt  to  cause  one's  land,  to  the  extent  of 
the  gift,  to  devolve  as  if  it  were  personal  estate.* 

The  reader  must  not  infer  from  what  has  been  said  that  a  debt, 
in  order  to  be  the  subject  of  a  testamentary  charge,  must  be 
created  by  the  will  which  creates  the  charge,  nor  even  that  it  must 
be  in  existence  when  the  will  is  made,  for  it  is,  in  fact,  not  material 
how  or  when  the  debt  is  created,  it  being  sufficient  that  it  is  in 
existence  when  the  testator  dies.  Nothing,  indeed,  was  formerly 
more  common  in  England  than  for  a  testator,  by  his  will,  to 
charge  his  land  with  the  payment  of  all  his  debts,  the  reason  being 
that  simple  contract  debts  of  a  deceased  person  were  formerly  not 
payable  by  law  out  of  his  land,  and  hence  must  go  unpaid,  in  case 
his  personal  estate  was  insufficient  to  pay  them,  unless  he  made 
provision  by  his  will  for  their  payment  out  of  his  land.  For  simi- 
lar reasons,  it  is  very  common  for  a  testator  to  charge  his  land 
generally  with  the  payment  of  all  his  pecuniary  legacies,  such  leg- 
acies being  otherwise  payable  out  of  his  personal  estate  alone. 

Plain  as  the  foregoing  distinctions  seem  to  be,  they  have  not 
always  been  recognized  or  acted  upon  by  the  courts. 

Thus,  in  Cruse  v.  Barley,^  the  testator  directed  the  residue  of 
the  proceeds  of  a  sale  of  his  land,  with  the  residue  of  his  personal 
estate,  to  be  divided  among  his  five  children,  the  eldest  son  to  re- 
ceive £200  at  twenty-one,  and  the  remainder  to  be  divided  equally 
among  the  other  four;  and  the  eldest  son  having  died  under 
twenty-one,  the  court  held  that  the  £200,  so  far  as  it  consisted  of 
the  produce  of  the  land,  went  to  the  only  surviving  son  and  heir. 
It  is  clear,  however,  that  the  ;f 200  constituted  a  charge  on  the 
entire  residue,  and  hence  must  have  been  paid  in  full,  though  the 
other  four  children  had  received  nothing,  and  the  eldest  son  could 
not  be  a  creditor  of  the  estate  for  £200  and,  at  the  same  time,  a 
part  owner  of  it  in  respect  to  the  same  £200* 

So  in  Emblyn  v.  Freeman,*  where  land  was  conveyed  by  deed  in 
trust  to  sell  the  same  after  the  grantor's  death,  and  divide  the  sur- 
plus proceeds  equally  among  persons  named,  after  deducting  ^"200 
—  which,  however,  was  not  disposed  of,  the  court  held  that  the 
£200  went  to  the  grantor's  heir.     It  seems  clear,  however,  that,  as 


1  Arnold  «>.  Chapman,  i  Ves.  108;  Henchman  v.  Attorney-General,  2  Sim.  &  S.  498, 
3  M.  &  K.  485. 
«  3  P.  Wms.  20. 
»  Ch.  Free.  541. 
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no  disposition  was  made  of  the  £200^  there  was  no  authority  to 
deduct  it  for  any  purpose. 

In  Arnold  v.  Chapman,^  where  the  testator  in  terms  charged 
his  land  with  the  sum  of  £\QOOy  but  made  no  valid  disposition 
thereof,  the  court  held  that  the  £\ooo  went  to  the  testator's  heir; 
and  yet  it  seems  certain,  first,  that  no  debt  was  created,  inasmuch 
as  there  was  no  creditor,  and  secondly,  if  a  debt  was  created,  that 
it  could  not  devolve  by  operation  of  law,  nor  otherwise  than  as 
directed  by  the  will.  In  other  words,  it  could  not  devolve  upon 
the  heir.  In  Henchman  v.  Attorney  General,^  which  was  like 
Arnold  v.  Chapman,  except  that  the  testator  left  no  heir,  the  court 
(which  seems  to  have  been  much  embarra.ssed  by  the  decision  in 
Arnold  v.  Chapman)  was  compelled  to  hold  that  the  charge  sank 
for  the  benefit  of  the  devisee  of  the  land. 

In  Hutcheson  v,  Hammond  ^  it  was  held  that  the  amount  of 
a  lapsed  pecuniary  legacy  of  ;f  looo,  payable  out  of  the  proceeds 
of  a  sale  of  land  directed  by  the  testator,  went  to  the  heir,  although 
the  will  contained  an  express  bequest  of  the  residue  of  such 
proceeds. 

In  Hewitt  v,  Wright,*  land  was  conveyed  by  deed  to  trustees, 
charged  with  j^iSOO,  which  the  trustees  were  to  raise,  on  the  death 
of  the  grantor  and  his  wife,  and  invest  and  pay  the  interest,  in  the 
events  which  happened,  to  the  grantor's  daughter,  D.,  for  her  life, 
and  no  further  disposition  was  made  of  the  £\^QO^  —  which  was 
raised,  invested,  and  the  interest  paid  as  directed ;  and  it  was  held 
that  on  the  death  of  D.  the  personal  representative  of  the  grantor 
was  entitled  to  the  j^iSOO.  This  was  equivalent  to  holding  that 
the  grantor,  immediately  on  the  delivery  of  the  deed,  acquired  a 
right,  on  the  death  of  the  survivor  of  himself  and  wife,  to  have  the 
;^iSOO  raised  for  his  own  benefit,  subject  only  to  the  right  therein 
of  D.  In  truth,  however,  D.  was  the  only  person  who  ever  had 
such  a  right,  and  it  was  only  to  the  extent  of  her  right  that  the 
;^iSOO  was  ever  a  burden  on  the  land.  Hence,  if  D.  had  died 
before  the  money  was  raised,  the  land  would  have  been  wholly 
discharged  from  the  burden.  Having  been  raised,  therefore,  the 
money  belonged  to  the  owner  of  the  land,  subject  to  D.'s  rights 
therein,  and  on  the  death  of  D.  it  went  back  to  the  land,  1.  e.,  to  its 
owner. 


1  I  Yes.  108.  *  2  Sim.  &  S.  498,  3  M.  &  K.  485. 

«  3  Bro.  C.  C.  12&     See  this  case  infra^  p.  92. 
*  I  Bro.  C.  C.  86. 
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In  Collins  v,  Wakeman,^  where  a  testator  charged  his  land 
with  j^iooo,  of  which  he  made  no  disposition,  it  was  held  that  the 
heir  was  entitled  to  the  ;^iooo,  the  court  assuming  that  there  was 
no  difference,  in  respect  to  the  claim  of  the  heir,  between  such  a 
gift  and  a  gift  of  one  tenth  (for  example)  of  the  produce  of  the 
land  directed  by  the  testator  to  be  sold. 

In  Jones  v.  Mitchell,*  where  a  legacy  of  ;^8oo,  payable  out  of 
the  proceeds  of  a  sale  of  land  directed  by  the  testator,  was  given 
to  trustees  for  charities,  and  the  gift  was  therefore  void,  its  nullity 
was  held  to  inure  to  the  benefit  of  the  testator's  heir,  notwithstand- 
ing that  the  will  contained  an  express  bequest  of  the  residue  of 
such  proceeds. 

In  Amphlett  v,  Parke,  it  was  held  by  Lord  Brougham,^  re- 
versing the  decree  of  Sir  J.  Leach,  V.  C.,*  that  the  amount  of  cer- 
tain lapsed  pecuniary  legacies,  payable  out  of  the  proceeds  of  a 
sale  of  land  directed  by  the  testator,  went  to  the  testator's  heir, 
notwithstanding  that  the  will  contained  an  express  bequest  of  the 
residue  of  such  proceeds. 

In  Watson  v*  Hayes,*  where  a  testator  devised  land  in  trust 
to  be  sold,  and  the  proceeds  divided  among  his  five  children,  after 
reserving  a  sum,  the  interest  of  which  would  pay  an  annuity  of 
;£'400  to  his  wife  for  her  life,  and  the  wife  died  before  the  land  was 
sold,  the  court  held  that  the  sum  which  should  have  been  reserved 
went  to  the  heir.  It  seems  clear,  however,  that  the  testator  in- 
tended to  give  the  land  to  his  five  children,  subject  only  to  a 
charge  of  the  annuity.  If,  therefore,  the  land  had  been  sold, 
and  a  sum  reserved  as  directed,  such  sum  would  have  belonged 
to  the  children,  though  the  wife  would  have  been  entitled  to 
have  it  held  by  the  trustees  during  her  life  to  secure  the  payment 
of  her  annuity.  The  land  not  having  been  sold,  and  the  annuity 
having  expired,  the  case  in  favor  of  the  five  children  was  still 
stronger.  Even  if  it  should  be  held  that  the  gift  to  the  five 
children  did  not  include  the  sum  to  be  reserved,  it  is  not  obvious 
what  authority  the  trustees  would  have  had  to  reserve  any  sum  out 
of  the  proceeds  of  a  sale,  except  to  secure  the  payment  of  the 
annuity. 

In  Burley  v,  Evelyn,*  where  a  testator  gave  ;f  5000,  out  of  the 

1  2  Yes.  Jr.  683. 

^  I  Sim.  &  S.  290.    See  this  case  infra^  p.  92. 

•  2  R.  &  M.  221.    See  this  case  infra^  p.  93.  *  i  Sim.  275. 

»  5  M.  &  Cr.  125.  «  16  Sim.  29a 
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proceeds  of  land  directed  by  him  to  be  sold,  to  A  for  life,  with 
remainders  void  for  remoteness,  and  gave  the  residue  of  such  prod- 
uce to  B,  it  was  held  that  the  void  remainders  went  to  the  heir, 
though  the  truth  seems  to  have  been  that,  on  the  land's  being  sold, 
the  entire  proceeds  of  the  sale  vested  in  B,  subject  to  a  charge 
thereon  of  j^SOOO,  in  favor  of  A,  for  his  life. 

In  Croft  V,  Slee,^  a  testator  gave  the  Swan  Inn  to  his  heir, 
charged  with  £yx>  in  favor  of  the  testator's  wife,  who  however 
died  before  her  interest,  which  was  only  for  her  life,  had  vested ; 
but,  she  being  also  residuary  legatee,  her  executor  filed  a  bill 
against  the  heir  to  have  the  £^oo  raised  and  paid  as  part  of  the 
testator's  personal  estate,  and,  though  the  bill  was  properly  dis- 
missed, yet  Sir  R.  P.  Arden,  M.  R.,  said  that.  If  the  wife  had  died 
after  her  interest  had  vested,  and  the  £^00  had  been  raised  and 
invested,  it  would  have  become,  on  the  wife's  death,  a  part  of  the 
testator's  personal  estate,  and  the  wife's  executor  would  have  been 
entitled  to  it  as  such.  Moreover,  Simmons  v,  Y\XX?  which  does  not 
differ  substantially  in  its  facts  from  Croft  v.  Slee,  contradicts  even 
the  decision  in  the  latter ;  for  in  both  cases  alike  a  sum  of  money 
charged  on  land  had  not  been  raised,  and  in  both  the  question  was 
whether  a  sum  of  money,  in  respect  of  which  the  charge  had  failed, 
should  be  raised,  and  in  Simmons  v,  Pitt  it  was  held  that  it  should. 
For  what  purpose?  In  order  that  it  might  be  paid  to  the  personal 
representative  of  him  who  created  the  charge  and  who  died 
intestate.  The  fact  that  the  charge  was  created  by  virtue  of  a 
power  was  not  material,  for  the  power  itself  was  created  by  the 
person  who  exercised  it.  The  settlor  in  a  marriage  settlement 
reserved  the  power  to  himself,  and  therefore  it  was  just  the  same 
as  if  he  had  created  the  charge  directly  in  the  marriage  settlement, 
instead  of  doing  it  indirectly.  So  far,  therefore,  as  the  gift  of  the 
money  charged  on  the  land  was  incomplete  or  invalid,  the  charge 
failed,  and  the  failure  inured  to  the  benefit  of  the  owner  of  the  land, 
namely,  the  heir  of  him  who  created  the  charge.  As  has  already  ^ 
been  seen,  a  charge  on  land  is  never  of  any  efficacy,  except  so  far 
as  there  is  an  effective  and  valid  gift  of  the  money  charged.  To 
say  otherwise  would  be  to  say  there  can  be  an  obligation  and  an 
obligor  without  an  obligee. 

On  the  other  hand,  in  Wright  v.  Row,*  it  was  held  that  an  an- 
nuity charged  on  land  in  favor  of  a  charity,  and  consequently  void, 

1  4  Ves.  60.  «  L.  R.,  8  Ch.  978. 

«  Suftra,  p.  86.  *  i  Bro.  C.  C.  61. 
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sank  for  the  benefit  of  the  devisee  of  the  land.  Harrington  v. 
Hereford,*  Jackson  v,  Hurlock,'  Baker  v.  Hall,'  Sutcliffe  v.  Cole,* 
Tucker  v.  Kayess,*  and  Heptinstall  v.  Gott  •  are  also  to  the  same 
effect. 

So  in  Cook  v.  Stationer's  Co.,^  where  a  testator  devised  his  land 
in  trust  to  sell  enough,  with  the  aid  of  his  personal  estate,  to  pur- 
chase ;£'io,700  of  3  per  cent  consols,  his  gift  of  ;^3300  of  which, 
being  to  charities,  was  void,  and  the  testator  gave  all  the  residue 
of  his  property  to  his  wife,  it  was  properly  held  that  the  gift  to  the 
charities  sank  for  the  wife's  benefit,  though  some  of  the  reason- 
ing of  Sir  J.  Leach,  M.  R.,  is  not  very  satisfactory  nor  very 
intelligible. 

In  Salt  V.  Chattaway,'  it  was  properly  held  that,  while  a  lapsed 
share  of  the  testator's  residuary  estate,  so  far  as  it  consisted 
of  the  produce  of  his  real  estate,  went  to  the  heir,  the  lapse  of  a 
pecuniary  legacy  inured  to  the  benefit  of  the  residuary  legatee. 

In  In  re  Cooper's  Trusts,*  where  a  testator  devised  land,  sub- 
ject to  a  charge  of  £\QQO  in  favor  of  his  daughter  E.  for  life,  and 
died  in  1816,  and  the  ;£'iooo  was  raised  in  1840,  and  the  daughter 
died  in  184^,  it  was  properly  held  that  the  £\ooo,  when  raised, 
belonged  to  the  then  owner  of  the  land,  subject  to  E.'s  life  interest 
therein,  but  that  it  devolved  henceforth  as  money. 

In  In  re  Newberry's  Trusts,^  where  land  was  charged  by  will 
in  1829  with  the  sum  of  j^icoo  in  favor,  in  the  events  which 
happened,  of  the  testator's  daughter  for  life,  and  then  of  the 
daughter's  husband  for  life,  and  the  testator  died  in  1833,  ^^d  the 
money  was  then  raised,  and  the  daughter  lived  till  1868,  and  her 
husband  till  1869.  it  was  held  that  the  £\QQO  from  the  time  when 
it  was  raised  belonged  to  the  owner  of  the  land,  subject  to  the  life 
interests  of  the  daughter  and  her  husband,  but  that  it  was  money 
in  his  hands,  and  hence,  on  his  death  in  1865,  the  money  devolved 
on  his  personal  representative.^ 

Sometimes  a  testator  who  directs  a  sale  of  land  combines  the 
two  objects  before  mentioned,  1.  e.,  first  directs  a  fixed  amount  to 

1  Cited  I  Bro.  C.  C.  61.  «  2  Eden  263.  Ambl.  487. 

»  12  Yes.  497.  4  3  Dr.  135. 

•  4  K.  &  J.  339.  «  2  J.  &  H.  449. 
7  3  M.  &  K.  262.  This  case  is  also  dted  mpra^  p.  84,  n.  2. 
»  3  Beav.  576. 

•  4  De  G.,  M.  &  G.  757. 
M  S  Ch.  D.  746. 

1^  See  also  Heptinstall  v,  Gott,  2  J.  &  H.  449. 
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be  paid  out  of  the  proceeds  of  the  sale  in  the  form  of  pecuniary 
legacies  or  otherwise,  and  then  gives  the  residue  of  such  proceeds 
to  some  other  person  or  persons,  and  in  such  cases,  if  any  part  of 
such  fixed  amount  fails,  by  lapse  or  otherwise,  the  failure  inures  to 
the  benefit  of  the  person  or  persons  to  whom  the  residue  of  the 
proceeds  of  the  sale  is  given,  just  as  it  would  inure  to  the  benefit 
of  the  testator's  heir  or  devisee  if  such  a  residue  had  not  been 
disposed  of.  This  principle  ought  to  have  been  applied  in  the 
case  of  Kennell  v,  Abbott,^  where  the  testator  gave  the  residue  of 
the  proceeds  of  a  sale  of  land  directed  by  him  to  his  niece,  B.  K., 
whom  he  also  made  his  general  residuary  legatee ;  but  the  court 
held  instead  that  the  latter  took  such  residue  as  general  residuary 
legatee. 

In  Hutcheson  v.  Hammond  ^  a  lapse  of  a  pecuniary  legacy  was 
held  to  inure  to  the  benefit,  neither  of  the  person  to  whom  the 
residue  of  the  proceeds  of  the  sale  was  given,  nor  to  the  residuary 
legatee,  but  to  the  heir. 

So  in  Jones  v.  Mitchell,®  where  a  testator  gave  ;^8oo  out  of  the 
proceeds  of  land  which  he  directed  to  be  sold  to  trustees  for 
charities,  and  the  residue  of  such  proceeds  to  J.  R.,  it  was  held  that 
the  nullity  of  the  gift  of  the  ;^8oo  inured  to  the  benefit,  not  of  J.  R., 
but  of  the  testator's  heir. 

In  Page  v,  Leapingwell,*  in  which  £200  of  the  proceeds  of  a 
sale  of  land  directed  by  the  testator  was  given  to  charities,  it  was 
held  that  the  £200  sank  for  the  benefit,  not  of  A,  to  whom  the 
residue  of  such  proceeds  was  given,  but  to  the  testator's  general 
residuary  devisee  and  legatee.  According,  however,  to  the  view 
adopted  by  the  M.  R.,  namely,  that  the  gift  to  charities  was  not 
the  fixed  sum  of  ;^2CX),  but  one  fiftieth  of  the  entire  proceeds  of  the 
sale,  the  consequence  of  the  failure  of  the  gift  was  that  the  one 
fiftieth  went  to  the  testator's  heir. 

In  Noel  V.  Lord  Henley,^  where  a  testator  devised  land  to 
trustees  in  trust  to  sell  the  same  and  pay  to  his  wife,  whom  he  also 
appointed  his  residuary  legatee,  the  sum  of  j^sooo  out  of  the 
proceeds  of  the  sale,  and  the  wife  died  during  the  testator's  life,  it 
was  held  successively,  by  the  Court  of  Exchequer  and  the  House 

1  4  Ves.  802. 

«  3  Bro.  C.  C.  128.    See  this  case  supra,  p.  88. 

*  I  Sim.  &  S.  290.    See  this  case  iw/m,  p.  89. 

*  18  Ves.  463. 

*  7  Price,  241,  Daniel,  211,  322. 
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of  Lords,  that  the  ;f  5000  sank  for  the  benefit  of  the  legatees  of  the 
residue  of  such  proceeds. 

In  Amphlett  v,  Parke  ^  a  testatrix  devised  land  to  her  executors 
in  trust  to  sell  the  same»  and  pay  legacies  out  of  the  proceeds  of 
the  sale,  and  then  gave  the  residue  of  such  proceeds  to  one  of 
said  trustees  on  certain  trusts ;  and  some  of  the  legatees  having 
died  during  the  life  of  the  testatrix.  Sir  J.  Leach,  V.  C,  held, 
though  for  unsatisfactory  reasons,  that  their  legacies  sank  for  the 
benefit  of  the  residuary  legatee  of  such  proceeds,  but  Lord 
Brougham,  on  appeal,  held  that  the  amount  of  the  lapsed  legacies 
went  to  the  heir.  There  was  an  appeal  to  the  House  of  Lords,  but 
the  case  was  compromised,  the  heir  and  the  legatee  of  the  residue 
dividing  the  fund  between  them. 

In  Green  v.  Jackson*  a  testator  devised  land  to  his  executors  in 
trust  to  sell  the  same  and  apply  certain  specified  sums  to  charities 
and  the  residue  of  the  proceeds  of  the  sale  for  the  benefit  of  certain 
persons  named,  and  the  gift  to  the  charities  being  void,  it  was  held, 
though  for  unsatisfactory  reasons,  that  the  nullity  of  those  gifts 
inured  to  the  benefit  of  the  legatees  of  the  residue  of  the  proceeds 
of  the  sale. 

There  is  also  another  distinction  between  a  direction  by  a  tes- 
tator to  sell  his  land  for  the  purpose  of  making  a  gift  of  the  pro- 
ceeds of  the  sale,  and  a  direction  by  him  to  sell  the  same  land  for 
the  purpose  of  satisfying  a  charge  thereon,  namely,  that,  in  the 
former  case,  the  direction  constitutes  the  sole  authority  for  making 
the  sale,  and  is  therefore  indispensable  to  the  validity  of  the  gift, 
while,  in  the  latter  case,  the  purpose  of  the  testator  will  be  entirely 
accomplished  by  making  a  gift  of  the  money,  and  charging  the 
same  on  the  land,  as  he  will  thereby  subject  the  land  to  a  real 
obligation,  and  the  regular  and  appropriate  mode  of  enforcing  such 
an  obligation  is  by  selling  the  thing  which  is  subject  to  it.  Still 
another  distinction  is  that,  in  the  former  case,  however  small  a 
portion  of  the  proceeds  of  the  sale  the  testator  may  give  away,  the 
heir  will  have  no  means  of  preventing  a  sale  of  the  whole  of  the 
land,  as  it  is  only  by  such  sale  that  the  amount  of  money  to  which 
the  legatee  will  be  entitled  can  be  ascertained,  while,  in  the  latter 
case,  the  heir  can  always  prevent  a  sale  of  any  of  the  land  by  pay- 
ing the  amount  charged  on  it,  as  the  obligation  to  which  the  land 
is  subject  will  thus  be  extinguished. 

>  I  Sim.  275,  2  R.  &  M.  221.     See  this  case  supra^  p.  89. 
«  5  Russ.  35,  2  R.  &  M.  238. 
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As  the  validity  and  effect  of  every  testamentary  direction  to  sell 
land  and  of  every  testamentary  charge  on  land  depends  so  largely 
upon  the  testamentary  gift  or  gifts  which  are  made  of  the  proceeds 
of  such  sale  and  of  the  money  so  charged,  it  becomes  important 
to  ascertain  how,  u  ^.,  by  what  words,  such  gift  or  gifts  can  be 
made. 

A  testamentary  gift  of  the  produce  of  land  directed  by  a  testator 
to  be  sold  partakes  of  the  nature  partly  of  a  gift  of  land  and  partly 
of  a  gift  of  personal  property.  On  the  one  hand,  the  property  is 
in  the  form  of  land  when  the  testator  dies,  and  therefore  the  ex- 
ecutor has  nothing  to  do  with  it.  The  land  descends  to  the  heir 
unless  it  is  devised  to  a  trustee  to  be  sold,  and  remains  vested  in 
the  heir  until  it  is  sold,  and  the  legatee  receives  his  legacy,  either 
through  the  trustee  to  whom  the  land  is  devised,  or  through  the 
person  wh6  is  directed  to  make  the  sale.  Moreover,  a  gift  of  the 
produce  of  land  directed  to  be  sold  will  include,  by  implication,  a 
gift  of  the  rents  and  profits  of  the  land,  until  the  sale  is  made,  unless 
there  be  an  express  gift  of  such  rents  and  profits.  From  the  testa- 
tor's death  also  to  the  time  of  the  sale  a  right  is  vested  in  the  legatee 
to  have  the  land  sold.  On  the  other  hand,  the  equitable  ownership 
of  the  land  never  vests  in  the  legatee,  but  remains  in  the  heir  from 
the  testator's  death  until  the  sale,  subject  to  the  right  of  the 
legatee  to  receive  the  rents  and  profits,  as  just  stated,  and  the 
legatee  receives  the  corpus  of  his  legacy  in  the  form  of  money. 
For  most  practical  purposes,  therefore,  the  gift  is  a  gift  of  personal 
property,  but  of  personal  property  which  does  not  belong  to  the 
testator  at  the  time  of  his  death.  By  what  form  of  words,  then, 
can  such  a  gift  be  made? 

It  is  the  office  of  a  will,  as  it  is  of  a  deed,  to  transfer  property, 
the  most  important  difference  between  the  two  being  that  a  deed 
takes  effect  upon  delivery,  while  a  will  takes  effect  only  upon  the 
death  of  the  testator.  Presumptively  a  will,  like  a  deed,  produces, 
the  moment  that  it  becomes  operative,  all  the  effect  that  it  ever 
produces,  i.  e.y  it  transfers  all  the  property  which  the  testator,  at 
the  moment  of  his  death,  is  capable  of  transferring,  and  which  he 
shows  an  intention  to  transfer.  Moreover,  to  show  an  intention  to 
transfer  all  the  property  which  the  testator  shall  at  his  death  be 
capable  of  transferring,  the  best  way  is  for  him  to  use  the  fewest 
and  most  comprehensive  words  of  description.  For  example, 
these  three  words,  "  all  my.  property,"  will  be  sufficient  in  every 
case  that  can  happen.     If,  however,  the  testator  expects  his  will 
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to  produce  an  effect,  not  at  his  death,  but  at  some  subsequent 
time,  and  especially  if  the  effect  be  such  as  the  testator  is  not 
capable  of  producing  at  the  time  of  his  death,  he  must  declare  his 
intention  by  specific  and  appropriate  words.  If,  for  example,  a 
testator,  instead  of  devising  his  land  beneficially,  which  he  could 
do  by  the  three  words  just  named,  wishes  to  have  the  same  sold 
after  his  death,  and  to  have  the  money  thus  obtained  divided 
among  certain  persons,  he  must  give  the  requisite  authority  and 
direction  to  sell  the  land,  and  must  then  give  the  money  to  those 
whom  he  wishes  to  have  it,  or  direct  it  to  be  divided  among  them, 
and  if  he  should  simply  authorize  and  direct  a  sale  of  his  land, 
and  then  say,  "  I  give  all  my  property  to  A,  B,  and  C  to  be 
divided  among  them  equally,"  A,  B,  and  C  would  take  all  his 
property  in  the  condition  that  it  was  in  at  his  death,  and  his 
direction  to  sell  his  land  would  go  for  nothing. 

If,  then,  a  testator  should  authorize  and  direct  his  executors  to 
sell  his  land,  and  divide  the  proceeds  of  the  sale  among  A,  B,  and 
C  equally,  and  should  appoint  D  his  residuary  legatee,  and  A 
should  die  during  the  testator's  life,  what  would  become  of  the  one 
third  of  the  proceeds  of  the  sale  of  the  land  which  the  testator 
intended  for  him?  I  trust  the  reader  will  have  no  doubt  as  to  how 
this  question  should  be  answered,  namely,  that  the  one  third  will 
go  to  the  testator's  heir.  It  is  certain  that  D  can  make  no  claim 
to  it;  nor  could  he  if  the  testator  had  said  :  **  If  any  of  my  property 
shall  not  be  otherwise  effectively  disposed  of  by  this  my  will,  I 
give  the  same  to  D,"  unless,  indeed,  such  a  gift  would  be  a  devise 
to  D  of  one  third  of  the  testator's  land.  To  enable  D  to  say  the 
testator  had  given  to  him  the  one  third  of  the  proceeds  of  the  sale 
of  the  land  which  was  intended  for  A,  the  gift  to  D  must  contain 
words  showing  that  the  testator  had  the  proceeds  of  his  land  dis- 
tinctly in  his  mind  and  intended  to  include  them  in  his  gift,  so  far 
as  they  should  be  otherwise  undisposed  of. 

Next,  suppose  a  testator  give  to  A,  B,  and  C  ^looo  each,  and 
charge  the  same  on  his  land,  either  in  aid  of  his  personal  estate,  or 
concurrently  with  it,  or  exclusively  of  it,  and  appoint  D  his  resid- 
uary legatee,  and  A  dies  during  the  testator's  life.  What  will 
become  of  the  legacy  intended  for  A?  The  true  answer  seems  to 
be  that  nothing  will  become  of  it,  as  it  will  never  have  any 
existence.  The  only  consequence  of  A's  death  will  be  that  there 
will  be  more  property  by  ^looo  for  some  one  else  than  there  would 
otherwise  have  been.     The  legacies  to  A,  B,  and  C   differ  from 
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pecuniary  legacies  pure  and  simple  only  in  having  additional 
security  for  their  payment,  and  in  the  fact  that,  so  far  as  they  fall 
upon  the  testator's  land,  his  executor  as  such  will  have  nothing  to 
do  with  them,  and  neither  of  these  circumstances  is  at  all  material 
for  the  present  purpose.  A's  death,  therefore,  like  the  death  of 
any  pecuniary  legatee  before  his  legacy  vests,  will  leave  everything 
respecting  the  testator's  estate  just  as  it  would  have  been  if  no 
legacy  had  been  given  to  A.  To  whose  benefit,  then,  will  the 
lapse  of  A's  legacy  inure?  So  far  as  it  would  have  fallen  upon 
the  personal  estate,  its  lapse  will  inure  to  the  benefit  of  D  ;  i,  e.,  his 
residuary  bequest  will  be  so  much  larger.  So  far  as  A's  legacy 
would  have  fallen  upon  the  testator's  land,  its  lapse  will  inure 
to  the  benefit  of  the  testator's  heir,  i.  ^.,  by  the  extinguishment  of 
the  obligation  to  which  the  land  would  otherwise  have  been  sub- 
ject. If  the  land  had  been  devised  beneficially,  of  course  the 
lapse  would  have  inured  to  the  benefit  of  the  devisee  instead  of 
the  heir.  It  could  not  possibly  inure  to  the  benefit  of  D,  except  as 
already  stated.  How  could  the  testator  have  prevented  the  lapse 
from  inuring  to  the  benefit  either  of  D  or  of  the  testator's  heir? 
Only  by  giving  to  some  one  else  a  legacy  of  the  same  amount  as 
that  intended  for  A,  and  charged  on  the  land  in  the  same  manner. 
It  will  be  seen,  therefore,  that  a  lapse,  whether  of  a  gift  of  a 
portion  of  the  produce  of  land  directed  to  be  sold,  or  of  a  pe- 
cuniary legacy  exclusively  charged  on  land,  will  inure  to  the  benefit 
of  the  person  to  whom  the  land,  subject  to  the  direction  to  sell  it, 
or  subject  to  the  charge,  shall  devolve  at  the  testator's  death,  unless 
the  testator  shall  do  something  to  prevent  such  a  result,  though 
the  reasons  in  the  two  cases  will  be  entirely  different.  How  then 
can  a  testator  divert  the  benefit  of  a  lapse,  or  other  failure,  of  the 
gift,  in  these  two  classes  of  cases,  from  the  person  to  whom  the 
land  will  devolve,  to  the  testator's  residuary  legatee?  In  cases  of 
the  first  class  he  can  do  this  by  simply  including  in  his  residuary 
gift  so  much,  if  any,  of  the  money,  produced  by  the  sale  of  his  land, 
as  shall  not  be  otherwise  effectively  disposed  of  by  his  will.  But, 
though  such  an  intention  is  not  improbable,  and  may  be  easily 
expressed  and  in  a  great  variety  of  ways,  yet  it  must  be  expressed 
in  some  way,  —  it  can  never  be  inferred.  In  cases  of  the  second 
class,  however,  it  seems  that  the  testator  cannot  divert  the  benefit 
of  the  lapse,  from  the  person  to  whom  the  land  will  devolve,  to  his 
residuary  legatee  as  suck ;  for,  as  he  can  give  the  benefit  of  the 
lapse  to  another  person  only  by  giving  him  a  legacy  of  the  same 
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amount,  and  by  charging  it  upon  the  land  in  the  same  manner,  if 
he  give  such  a  legacy  to  his  residuary  legatee,  the  latter  will  not 
take  it  as  residuary  legatee,  but  as  any  other  person  would  take 
it,  so  that  he  will  fill  the  two  characters  of  residuary  legatee  and 
pecuniary  legatee.  The  fact,  therefore,  that  one  is  a  residuary 
legatee  will  not  aid  him,  in  the  least,  in  proving  that  he  also  has  a 
pecuniary  legacy  charged  on  land,  and  he  must  therefore  adduce 
the  same  evidence  that  would  be  required  of  any  other  person, 
/.  /.,  he  must  show  that  the  testator  has  given  him  a  pecuniary 
legacy,  of  the  same  amount  as  that  intended  for  A,  and  has  charged 
it  upon  his  land  in  the  same  manner. 

Such,  it  is  conceived,  are  the  principles  which  govern  these  two 
classes  of  cases.  The  authorities,  however,  are  in  a  very  unsatis- 
factory condition.  Unfortunately,  when  the  question  first  arose, 
the  erroneous  view  still  prevailed  that  the  produce  of  land  directed 
by  will  to  be  sold  constituted  a  part  of  the  testator's  personal  estate 
at  the  time  of  his  death,  and  devolved  as  such  under  his  will,  and 
hence  the  early  cases  erroneously  decided  that  such  produce,  if 
not  otherwise  effectively  disposed  of,  would  pass  under  an  ordinary 
residuary  bequest;  ^  and,  though  the  principle  on  which  these 
cases  were  decided  was  long  since  repudiated,  yet  the  cases  them- 
selves have  never  been  in  terms  overruled,  and  they  have  con- 
tinued to  exert  a  most  mischievous  influence  even  to  the  present 
moment 

Thus,  in  Kennell  v.  Abbott,*  and  Page  v.  Leapingwell,^  the  old 
view  fully  prevailed ;  for,  in  the  former,  it  was  held  that  the  pro- 
ceeds of  a  sale  of  land  directed  by  a  testator,  so  far  as  the  same 
was  not  otherwise  disposed  of  by  the  testator,  went  to  his  general 
residuary  legatee;  and  in  Page  v,  Leapingwell,  in  which  a 
pecuniary  legacy,  payable  out  of  the  proceeds  of  a  sale  of  land 
directed  by  the  testator,  was  void  by  statute,  it  was  held  that  the 
amount  of  that  legacy  passed  to  the  general  residuary  legatee  and 
devisee. 

In  Maugham  v.  Mason,*  Sir  W.  Grant,  M.  R.,  held  that  a  resid- 
uary bequest  did  not  carry  the  produce  of  land  directed  by  the 
testator  to  be  sold,  but  his  decision  did  not  affect  the  authority  of 
the  two  earlier  cases. 

1  Mallabar  v,  Mallabar,  Cas.  /.  Talbot,  78 ;  Durour  v.  Motteuat,  i  Ves.  320,  i  Sim. 
&  S.  292,  If.  (d). 
s  4  Ves.  802. 
»  i8Veg.463.  *  iV.&  3.410. 
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In  Byam  v.  Munton,^  it  was  held  that  a  bequest  of  the  residue 
of  the  testator's  personal  estate  included  the  produce  of  land 
directed  to  be  sold,  but  it  was  upon  the  strength  of  the  context  of 
the  will.  The  same  was  also  held,  and  for  the  same  reason,  in 
Griffiths  V.  Pruen.*  There  seems,  however,  to  have  been  nothing 
in  the  context  to  warrant  the  decision,  except  that  it  shows  that 
the  testator  intended  to  dispose  of  all  his  property.  The  proceeds 
of  a  sale  of  his  land  were  not,  however,  a  part  of  his  property 
when  he  died,  and  there  was  nothing  in  the  terms  of  his  residuary 
bequest  to  indicate  that  he  intended  to  include  such  proceeds. 
The  inference  rather  was  that  he  thought  the  latter  would  con- 
stitute a  part  of  his  personal  estate  when  he  died,  and  would  there- 
fore pass  by  the  residuary  clause.  All  the  previous  gifts  were  of 
pecuniary  legacies,  and  it  is  clear  that  none  of  these  could  have 
been  paid  out  of  the  proceeds  in  question,  though  the  personal 
estate  had  been  insufficient  to  pay  them,  and  yet  the  testator 
clearly  expected  them  to  be  paid  out  of  his  personal  estate  and 
out  of  such  proceeds  indiscriminately.  There  would  seem  to  have 
been  a  much  stronger  reason  for  holding  that  the  land  itself  passed 
by  the  residuary  clause.  It  was  not  devised  otherwise,  but  was 
simply  directed  to  be  sold ;  and  as  there  was  no  gift  of  the  pro- 
ceeds of  the  sale,  the  direction. to  sell  was  invalid  and  inoperative. 
Moreover,  the  residuary  clause  was  in  its  terms  equally  applicable 
to  real  and  personal  estate. 

In  Spencer  v,  Wilson  *  it  was  held  that  the  produce  of  land 
directed  to  be  sold  passed  under  the  words  "  The  residue  of  my 
said  personal  estate  so  converted  into  money,"  and  this  seems  to 
have  been  a  reasonable  construction  of  the  will.  The  testator 
directed  a  sale  of  all  his  land,  and  all  the  residue  of  his  personal 
estate  which  did  not  consist  of  money,  and  payment  of  his  debts, 
legacies,  and  life  annuities,  out  of  his  money  and  the  proceeds  of 
said  sale.  Subject  to  these  payments  the  residue  of  said  per- 
sonal estate  so  converted  into  money  was  to  go  to  the  testator's 
four  natural  children,  each  to  receive  his  share  when  he  attained 
twenty-one,  or,  in  the  case  of  daughters,  married,  the  income  of 
the  share  of  each  to  be  applied  for  his  benefit  in  the  meantime. 
The  fund  was,  therefore,  to  remain  in  the  hands  of  trustees  for  a 
considerable  time,  and  the  gift  of  it  consisted  entirely  in  directions 
to  the  trustees  to  pay   or  apply  it.     In  giving  directions  to  his 

1  I  Russ.  &  M.  503.  *  II  Sim.  202.  «  L.  R.,  16  Eq.  501. 
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trustees,  therefore,  the  testator  naturally  looked  upon  the  property, 
not  as  it  would  be  at  the  time  of  his  death,  but  as  having  the 
quality  which  he  expected  it  to  have  as  and  when  his  directions 
became  operative.  In  fact,  the  testator's  property  consisted 
mostly  of  land,  and  it  had  all  been  sold  and  there  was  a  large 
residue. 

In  Court  V.  Buckland^  the  testator  directed  his  executors  and 
trustees  to  sell  his  land,  and  so  much  of  his  residuary  personal 
estate  as  should  be  of  a  salable  nature,  and  get  in  the  rest,  and  to 
dispose  of  the  net  money  to  arise  from  such  real  and  residuary 
personal  estate  **  according  to  the  trusts  hereinafter  declared  con- 
cerning the  same."  In  fact,  however,  he  afterwards  declared  no 
trusts  of  such  net  money,  but  only  of  his  residuary  personal 
estate.  Still,  it  was  held  by  Sir  G.  Jessel,  M.  R..  that  the  trust 
thus  declared  included  the  proceeds  of  the  sale  of  land,  not  be- 
cause such  proceeds  were  personal  estate  when  the  testator  died, 
but  because  he  thought  himself  authorized  so  to  change  the 
words  just  quoted  as  to  make  them  read,  "  according  to  the  trusts 
hereinafter  declared  concerning  my  residuary  personal  estate."  It 
is  submitted,  however,  that  this  was  assuming  a  power  which  no 
court  can  rightfully  exercise,  namely,  the  power  of  making  a  will 
for  a  testator  when  he  has  failed  himself  to  make  such  a  will  as  he 
intended  to  make.  The  truth  seems  to  be  that  the  testator,  in  his 
residuary  gift,  used  the  words  **  residuary  personal  estate "  by 
mistake,  instead  of  the  words  "  the  net  money  arising  from  my 
real  and  personal  estate."* 

The  most  singular  case  of  all,  however,  is  that  of  Watson  v, 
Arundel,*  in  which  the  Irish  Court  of  Appeal  in  Chancery  and  the 
House  of  Lords,  successively  and  unanimously,  held,  reversing  the 
decree  of  the  court  below,  that  a  residuary  legatee  as  such  took 
the  produce  of  land  directed  by  the  will  to  be  sold,  though  the 
will  contained  in  terms  no  disposition  whatever  of  such  proceeds, 
and  afforded  no  evidence  whatever  that  the  testator  used  the  term 
"  residuary  legatee  "  in  any  other  than  its  legal  sense.  Upon  this 
case  I  submit  to  the  reader  the  following  propositions:  i.  The 
testator  gave  pecuniary  legacies  to  an  amount  much  exceeding 
the  total  amount  of  his  personal  estate,  and,  though  he  said  noth- 

1  I  Ch.  D.  605. 

*  According  to  the  report,  the  testator  used  the  phrase  "  net  money  "  three  times, 
and  the  phrase  ''  my  residuary  personal  estate  '*  five  times,  in  his  will. 

*  Irish  Reports,  10  £q.  299, 11  id,  53;  s.  c.  {nom.  Singleton  v,  Tomlinson)  3  A.  C.  404. 
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ing  as  to  the  property  out  of  which  such  legacies  should  be  paid, 
yet  there  is  no  reason  to  doubt  that  he  expected  them  to  be  paid 
out  of  the  produce  of  his  land,  at  least  in  aid  of  his  personal  estate, 
and  both  courts  held  that  the  land  was  by  implication  charged 
with  the  payment  of  such  legacies  ratably  with  the  personal 
estate.  2.  The  arguments  in  favor  of  the  pecuniary  legacies  being 
a  charge  on  the  land  have  no  bearing  on  the  question  whether  the 
produce  of  the  land  was  given  to  the  residuary  legatee.  These 
arguments  did,  indeed,  in  the  view  that  the  courts  took  of  them, 
have  the  effect  of  creating  a  fund  for  the  residuary  legatee  by 
leaving  for  him  a  portion  of  the  personal  estate  which  would  other- 
wise have  been  entirely  exhausted  by  the  pecuniary  legacies ;  but 
they  did  not  aid  the  courts  in  the  least  in  enlarging  that  fund  by 
including  in  it  the  residue  of  the  produce  of  the  land.  Imposing 
an  obligation  upon  land  is  an  entirely  different  thing  from  giving 
the  proceeds  of  the  sale  of  the  same  land.^  3.  The  residuary 
clause  contains  in  terms  no  gift  of  anything,  but  simply  appoints 
a  residuary  legatee,  the  words  being,  "  I  constitute  T.  Tomlinson 
my  residuary  legatee."  These,  moreover,  are  the  last  words  in  the 
will,  and,  though  they  do  not  constitute  an  entire  sentence,  yet  the 
previous  part  of  the  sentence  has  no  connection  with  them  in  sense, 
it  being  merely  a  gift  of  certain  specific  articles  to  another  person. 
Nor  is  the  slightest  light  thrown  upon  the  residuary  clause  by  any 
part  of  the  will,  unless  the  direction  to  sell  the  testator's  land  be 
regarded  as  throwing  light  upon  it.  A  direction  by  a  testator, 
express  or  implied,  to  sell  land  is,  indeed,  a  sine  qua  non  of  any  gift 
of  the  proceeds  of  a  sale  of  such  land,  but  it  does  not  constitute 
the  smallest  element  in  any  such  gift.  4.  It  inevitably  follows  that 
the  residuary  clause  carried   nothing  except  what  was   personal 

1  In  Wildes  v.  Davies,  22  L.  J^  Chan.  495,  a  testator  devised  his  land  to  his  execu- 
tors in  trust  to  sell  the  same,  and  hold  the  proceeds,  with  the  residue  of  his  personal 
estate,  on  the  trusts  thereinafter  declared.  In  fact,  however,  he  afterwards  declared 
no  trusts,  but  simply  gave  pecuniary  legacies  and  appointed  residuary  legatees.  It 
appeared  from  the  will  that  the  testator  intended  that  his  pecuniary  legacies  should  be 
a  charge  on  his  land,  and  the  question  was  whether  the  residue  of  the  proceeds  of  the 
sale  of  the  land  should  go  to  the  residuary  legatees  or  to  the  heir ;  and  Stuart,  V.  C, 
failing  to  distinguish  between  a  charge  on  land  and  a  gift  of  the  proceeds  of  the  sale  of 
land,  declared  that,  as  the  pecuniary  legacies  were  payable  out  of  the  proceeds  of  the 
sale  of  the  land,  there  was  a  gift  of  such  proceeds  to  the  pecuniary  legatees  to  the 
extent  of  their  legacies,  and  hence  the  testator  must  have  used  the  term  "  legacy  "  as 
including  the  proceeds  of  the  sale  of  his  land.  His  conclusion  was,  therefore,  that 
the  residue  of  such  proceeds  went  to  the  residuary  legatee. 

It  is  submitted  that  the  will  sufficiently  shows  that  the  testator  regarded  the  giving 
of  legacies  as  a  declaration  of  trust  and,  if  so,  all  difficulty  is  removed. 
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estate  prior  to  the  testator's  death,  and  therefore  the  decision 
proves  that  the  testator's  land  was,  by  the  direction  to  sell  it,  con- 
verted in  equity  into  personal  estate  during  the  testator's  life,  /.  ^., 
before  the  will  took  effect  5.  If,  therefore,  full  effect  is  to  be 
given  to  the  decision,  it  places  the  law  of  the  United  Kingdom 
where  it  was  prior  to  the  case  of  Ackroyd  v.  Smithson,^  /.  ^.,  at  the 
time  when  Mallabar  v.  Mallabar  and  Durour  v,  Motteux  were 
decided. 

In  conclusion  it  may  be  said  that  Court  v,  Buckland,  and  Watson 
V.  Arundel  are  conspicuous  illustrations  of  the  adage  that  "  Hard 
cases  make  bad  law." 

I  have  hitherto  treated  only  of  the  indirect  mode  of  converting 
land  into  personal  property,  namely,  that  of  selling  the  land ;  but, 
though  this  is  the  most  common  mode,  and  the  one  which  is 
attended  with  the  most  important  legal  consequences,  and  is  the 
only  one  which  is  connected  with  equitable  conversion,  yet  there 
is  a  direct  mode  of  converting  land  into  personal  property  which 
requires  some  attention,  namely,  that  which  is  effected  by  severing 
a  portion  of  the  land  from  the  general  mass,  and  thus  converting 
the  severed  portion  into  a  chattel. 

These  two  modes  of  conversion  differ  from  each  other,  not 
only  in  the  particular  just  adverted  to,  but  in  other  particulars 
also.  The  former  not  only  requires  the  mental  and  physical  co- 
operation of  the  respective  owners  of  the  things  to  be  exchanged 
for  each  other,  but  also  involves  an  interchange  of  the  ownership 
of  each,  and  this  requires,  in  addition  to  the  co-operation  of  the 
parties,  the  sanction  of  the  law.  The  latter,  on  the  other  hand, 
involves  only  the  physical  act  of  severance,  and  that  act  may  not 
only  be  performed  by  a  single  person,  but  may  be  performed  by  a 
total  stranger  to  the  land  as  well  as  by  its  owner,  and  hence  may  be 
wrongful  as  well  as  rightful.  For  the  present  purpose,  however, 
it  will  be  necessary  to  consider  only  such  acts  of  severance  as  are 
rightful. 

The  most  familiar  instance  of  converting  land  into  chattels  by  a 
rightful  severance  of  a  portion  of  the  land  from  the  general  mass 
is  the  gathering  of  the  annual  crops.  Until  gathered,  annual  crops 
are  a  part  of  the  land,  but  the  moment  they  are  severed  from  the 
land,  they  become  personal  property,  and  belong  to  the  person  by 
whom,  or  by  whose  authority,  they  are  rightfully  gathered.  Rents 
also  follow  the  analogy  of  annual  crops,  the  reason  probably  being 

1  I  Bro.  C.  C.  503. 
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that  the  annual  rent  of  agricultural  land  anciently  consisted  of  a 
portion  of  the  crops.  Hence  rent  not  yet  payable  is  a  part  of  the 
land,  but  the  moment  it  becomes  payable  it  is  personal  property. 
When,  therefore,  a  landowner  dies,  the  land,  with  all  rent  and 
income  thereafter  to  accrue,  goes  to  the  heir,  while  arrears  of  rent, 
with  other  income  already  accrued,  go  to  the  executor.^ 

Another  common  instance  of  converting  land  into  chattels  by 
acts  of  severance  is  the  cutting  of  timber.  Timber  differs  from  an 
annual  crop  in  this,  that,  while  the  right  to  gather  an  annual  crop, 
and  the  ownership  of  the  crop  when  gathered,  are  regularly  vested 
in  the  person  for  the  time  being  rightfully  in  the  possession  of  the 
land,  the  right  to  cut  timber,  and  the  ownership  of  the  timber  when 
cut,  are  regularly  vested  only  in  the  owner  of  the  inheritance  (/.  ^., 
in  fee  or  in  tail)  in  possession  of  the  land.  In  the  case  of  a  settled 
estate,  however,  it  frequently  happens  that  timber  requires  to  be 
cut,  either  because  it  is  deteriorating  in  quality,  or  because  it 
requires  thinning,  or  for  both  of  these  reasons,  and  yet  there  is  no 
person  in  existence  who  is  authorized  to  cut  it,  the  tenant  in 
possession  commonly  being  only  tenant  for  life.  In  such  cases, 
therefore,  courts  of  equity  have  assumed  jurisdiction  to  order  the 
timber  to  be  cut  and  sold,  acting  on  behalf  of  all  persons  in  interest.^ 
The  proceeds  of  the  sale  of  the  timber  will,  therefore,  follow  the 
same  rule  that  would  be  followed  by  the  proceeds  of  the  sale 
of  the  land,  if  the  land  were  sold,  /.  ^.,  it  will  follow  the  limitations 
of  the  settlement,  until  it  comes  to  a  person  who  has  an  estate  of 
inheritance  in  possession  in  the  land,  —  at  which  moment  it  will 
vest  in  such  person  absolutely,  but  as  personal  property.  Thus,  in 
Hartley  ik  Pendarves,^  where  timber  on  an  estate  vested  in  A  for 
life,  with  remainder  to  B  in  fee,  was  ordered  to  be  cut,  and  the 
same  was  cut  and  sold,  and  the  proceeds  invested,  and  A  received 
the  dividends  till  her  death,*  in  October,  1888,  and  then  B  re- 
ceived them  till  his  death,  in  June,  1894,  it  was  held  that  ^^  corpus 
of  the  fund  devolved  on  his  personal  representative;  and  it  would 
have  been  the  same  though  B  had  been  only  tenant  in  tail. 
And  though,  in  Field  v.  Brown,*  where  timber  was  cut,  by 
the  order  of  the  court,  on  an  estate  vested  in  A  for  life,  remainder 

1  See  Williams  on  Executors,  Pt.  II.  Bk.  III.  Ch.  I.  §  II.  p.  724,  727  of  9th  ed 

2  See  Hartley  v.  Pendarves,  ^1901]  2  Ch.  498,  50a 
8  [[1901]  2  Ch.  498. 

*  See  Tooker  v,  Anneslcy,  5  Sim.  235. 

*  27  Beav.  90. 
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to  her  issue  in  tail,  remainder  to  B  for  life,  remainder  to  his  issue 
in  tail,  remainder  to  B  in  fee,  and  B  died  without  issue,  and  his 
remainder  in  fee  descended  to  A  as  his  heir,  and  then  A  died 
without  issue,  it  was  held  that  the  fund,  in  which  the  proceeds  of 
the  sale  of  the  timber  had  been  invested,  passed  with  the  land  to 
A's  heir,  yet  the  decision  was  disapproved  in  Hartley  v.  Pendarves, 
where  it  was  also  intimated  that  the  decision  was  inconsistent  with 
the  subsequent  decision  by  the  same  judge  in  Dyer  v.  Dyer,^  and 
that  the  judge  committed  the  same  error  in  Field  v.  Brown  that 
he  had  previously  committed  in  Cooke  v.  Dealey.^ 

If  a  tenant  for  life  of  a  settled  estate  cut  and  sell  timber  without 
authority,  the  proceeds  of  the  sale  will  follow  the  limitations  of 
the  settlement,  just  as  if  the  cutting  and  selling  had  been  pursuant 
to  the  order  of  a  court  of  equity,  except  that  the  tenant  for  life 
will  not  be  permitted  to  derive  any  benefit  from  his  wrongful  acts, 
and  hence  the  entire  proceeds  of  the  sale  will  go  to  those  who 
shall  be  entitled  to  the  estate  in  remainder  or  reversion.^ 

Another  common  instance  of  converting  land  into  personal 
property  by  acts  of  severance  is  the  digging  of  mines.  This  mode 
of  severing  a  portion  of  land  from  the  general  mass  does  not  seem, 
however,  to  have  given  rise  to  any  questions  requiring  special 
attention  in  this  place. 

Thus  far,  as  the  reader  will  have  observed,  while  I  have  been 
writing  under  the  title  of  "  Equitable  Conversion,"  I  have  in  fact 
occupied  myself  exclusively  with  actual  conversion,  and  with  cer- 
tain legal  questions  and  distinctions  upon  which  actual  conversion 
and  equitable  conversion  alike  depend.  Perhaps,  therefore,  the 
reader  will  say  I  have  been  wrong,  either  in  the  title  that  I  have 
chosen,  or  in  what  I  have  written  under  that  title;  and,  with  a  view 
to  avoiding  or  mitigating  such  a  criticism,  I  will  state  briefly  my 
reasons  for  the  course  that  I  have  taken. 

I  do  not  think  I  have  made  any  mistake  in  selecting  my  title. 
I  regard  it  as  indispensable  that  a  title  should  be  brief,  and  also 
intelligible  on  its  face.  If  my  title  had  been  "  Conversion,"  it  would 
have  been  brief,  but  it  would  not  have  been  intelligible.  I  doubt, 
indeed,  if  many  readers  would  have  had  any  definite  idea  of  what 
I  proposed  to  write  about  if  I  had  adopted  that  title.  The  term 
"  Equitable  Conversion,"  on  the  other  hand,  is  both  brief  and  intel- 
ligible.    Moreover,  my  sole  object  has  been,  from  the  beginning, 

1  34  Beav.  504.         *  22  Beav.  196.        •  Powlctt  v.  Duchess  of  BoUon,  3  Yes.  374. 
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to  write  upon  equitable  conversion,  and  my  only  reason  for  admit- 
ting other  topics  has  been  that  a  consideration  of  them  would 
facilitate  the  accomplishment  of  that  object.  I  think,  therefore, 
there  is  no  doubt  that  "Equitable  Conversion"  was  my  proper 
title. 

Nor  do  I  think  I  have  made  any  mistake  in  what  I  have  written 
under  the  title  of  "  Equitable  Conversion."  i.  As  equity  is  in  the 
nature  of  a  supplement  to  the  common  law,  no  branch  of  equity 
can  be  thoroughly  understood,  unless  its  relation  to  the  common 
law  is  understood.  2.  When  any  branch  of  equity  is  founded  upon 
or  involves  principles  of  law  as  well  as  principles  of  equity,  every 
student  should  acquire  a  knowledge  of  the  former  before  he  at- 
tempts to  master  the  latter.  3.  The  subject  of  equitable  conversion 
involves  all  the  legal  principles  and  distinctions  which  have  been 
discussed  in  the  preceding  pages.  4.  All  the  cases  which  have 
been  cited  and  discussed  are  always  treated  in  the  books  as  cases 
of  equitable  conversion.  5.  The  only  question  open  to  me,  there- 
fore, was  whether  I  should  deal  with  actual  conversion  and  those 
legal  principles  and  distinctions  which  are  common  to  actual  con- 
version and  equitable  conversion  before  taking  up  the  latter,  or 
whether,  ignoring  the  subject  of  actual  conversion,  I  should  treat 
those  principles  and  distinctions  as  a  part  of  the  doctrine  of  equi- 
table conversion,  and  it  seemed  to  me  there  could  be  no  doubt 
that  the  former  was  my  true  course.  6.  The  reader  may,  there- 
fore, regard  the  preceding  pages  as  clearing  the  way  for  what  may 
be  considered  as  the  proper  subject  of  this  series  of  articles. 

C,  C.  LangdelL 
Cambridge,  October  15,  1904. 
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DISCHARGE  OF  CONTRACTS   BY 
ALTERATION. 

I. 

IT  was  an  early  doctrine  of  the  common  law  that  alteration 
avoided  a  deed.    The  leading  case  is  Pigot's  Case,^  and  the 
doctrine  is  stated  therein  by  Lord  Coke,  as  follows : 

"  These  points  were  resolved :  i.  When  a  lawful  deed  is  rased,  whereby 
it  becomes  void,  the  obligor  may  plead  non  est  factum^  and  give  the  matter 
in  evidence,  because  at  the  time  of  the  plea  pleaded,  it  is  not  his  deed. 

"  Secondly,  it  was  resolved,  that  when  any  deed  is  altered  in  a  point 
material,  by  the  plaintiff  himself,  or  by  any  stranger,  without  the  privity  of 
the  obligee,  be  it  by  interlineation,  addition,  rasing,  or  by  drawing  of  a  pen 
through  a  line,  or  through  the  midst  of  any  material  word,  that  the  deed 
thereby  becomes  void.  ...  So  if  the  obligee  himself  alters  the  deed  by 
any  of  the  said  ways,  although  it  is  in  words  not  material,  yet  the  deed  is 
void :  but  if  a  stranger,  without  his  privity,  alters  the  deed  by  any  of  the 
said  ways  in  any  point  not  material,  it  shall  not  avoid  the  deed. 

''  If  a  deed  contains  divers  distinct  and  absolute  covenants,  if  any  of  the 
covenants  are  altered  by  addition,  interlineation,  or  rasure,  this  misfeasance 
expostfacto^  avoids  the  whole  deed,  as  it  is  held  in  14  H.  8,  25,  36.  For 
although  they  are  several  covenants,  yet  it  is  but  one  deed,  3  H.  7,  foL  5,  a. 
If  two  are  bound  in  a  bond,  and  afterwards  the  seal  of  one  of  them  is  broken 
off,  this  misfeasance  ex  post  facto  avoids  the  whole  deed  against  both.  Vide 
the  case  of  Matthewson,  Mich.  39  &  40  Eliz.  in  the  Fifth  Part  of  my 
Reports,  fol.  23  a." 

Distinction  between  Conveyances  and  Covenants. 

A  distinction  should  be  observed  between  a  deed  of  conveyance 
and  a  bond  or  covenant  obliging  the  maker  to  some  future  per- 
formance. If  a  conveyance  is  valid  when  delivered,  the  title  to  the 
property  vests  in  the  grantee,  and  no  subsequent  alteration  ^  or 

1  1 1  Coke  26  b. 

s  Argoll  V,  Cheney,  Palmer  402 ;  Doe  v.  Hirst,  3  Stark.  60 ;  Agricultural  Cattle  Ins. 
Co.  V,  Fitzgerald,  16  Q.  B.  432 ;  West  v.  Steward,  14  M.  &  W.  47 ;   United  States  v. 
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loss^  of  the  deed  can  affect  the  title  of  the  grantee,  though  for 
want  of  evidence  he  may  find  difficulty  in  enforcing  his  title.  A 
bond  or  covenant  for  future  performance,  however,  must  be  valid 
when  the  obligee  seeks  to  enforce  it,  and  the  rules  in  Pigot's  Case 
are  applicable.^ 

This  distinction  between  conveyances  and  obligations,  while 
clear  on  principle,  was  not  that  which  the  early  English  law 
adopted.  As  to  conveyances  of  corporeal  hereditaments  where 
there  was  a  transfer  of  possession,  it  was  early  held  that  a  subse- 
quent alteration  could  not  divest  a  title  which  had  passed  by  the 
deed,^  for  it  was  said  that  the  property  lay  in  livery  and  the  deed 
was  but  evidence  of  the  transfer.  But  in  the  case  of  incorporeal 
hereditaments,  which  lie  in  grant,  it  was  otherwise ;  the  title  was 
regarded  as  continuously  dependent  on  the  deed,  and  a  subsequent 
alteration  divested  a  title  previously  passing  by  the  deed.* 

West,  22  How.  315;  Mallory  v,  Stodder,  6  Ala.  401 ;  Sharps  v.  Orme,  61  Ala.  263; 
Ransier  v.  Vanorsdol,  50  la.  130;  HoUingsworth  v,  Holbrook,  80  la.  151  ;  Slattery 
V.  SlaUery,  120  la.  717;  Barrett  v,  Thorndike,  I  Me.  73;  Goodwin  v.  Norton,  92 
Me.  532 ;  Hatch  v.  Hatch,  9  Mass.  307 ;  Chessman  v,  Whittemore,  23  Pick.  231, 
233;  Alexander  v.  Hickoz,  34  Mo.  496;  Woods  v.  Hilderbrand,  46  Mo.  284;  Donald- 
son V,  Williams,  50  Mo.  407 ;  HoUaday-Klotz  Co.  v,  T.  J.  Moss  Co.,  89  Mo.  App. 
556;  Chesley  v.  Frost,  i  N.  H.  145;  Jackson  ».  Gould,  7  Wend.  364;  Herrick  v. 
Malin,  22  Wend.  388;  Waring  v.  Smyth,  2  Barb.  Ch.  119;  Rifenerv.  Bowman,  53 
Pa.  318;  Booker  v,  Stivender,  13  Rich.  L.  85,  90;  Morgan  v.  Elam,  4  Yerg.  375; 
Stanley  v.  Epperson,  45  Tex.  645  ;  North  v,  Henneberry,  44  Wis.  306. 

In  Argoll  V,  Cheney,  Palmer  402,  a  little  boy  had  torn  the  seals  off  a  deed  to 
guide  the  uses  of  a  recovery,  but  the  effect  of  the  deed  was  held  not  destroyed. 

1  Bollon  V,  Bishop  of  Carlisle,  2  H.  Bl.,  259,  26^,  per  Eyre,C.  J. :  **  God  forbid  that 
a  man  should  lose  his  estate  by  losing  his  title  deeds.*'  Donaldson  v.  Williams,  50 
Mo.  407. 

*  Compare  with  Argoll  v.  Cheney,  n.  2,  p.  105,  supra^  Bayly  v.  Garford,  March  125. 
where  the  seal  of  two  obligors  bad  been  eaten  by  mice  and  rats,  and  this  was  thought  to 
dbcharge  a  third  person  jointly  bound  with  them,  though  his  seal  was  uninjured.  See 
also  Michaeirs  Case,  Owen  8;  Nichols  v.  Haywood,  Dyer  59  a;  Scaton  v,  Henson, 
2  Lev.  220,  s.  c.  2  Show.  28.  The  numerous  modern  decisions  are  cited  passim 
infra, 

«  Bro.  Ab.  **  Lease,"  pi.  16 ;  Moore  v.  Waldron,  i  Rolle  188 ;  Argoll  v.  Cheney, 
Palm.  402;  Miller  v,  Manwaring,  Cro.  Car.  397,  399;  Woodward  v,  Aston,  i  Vent. 
296 ;  Nelthorp  v,  Dorrington,  2  Lev.  1 13  ;  Lady  Hudson's  Case,  cited  in  2  Vcrn.  476, 
and  Ch.  Prec.  235 ;  Doe  v.  Hirst,  3  Stark.  60. 

*  Miller  v.  Manwaring,  Cro.  Car.  397,  399;  Moor  v.  Salter,  3  Bulstr.  79.  In  Miller 
V.  Manwaring  the  report  reads :  "  And  Jones  and  Berkley,  Justices,  .  .  .  took  a 
difference  when  an  estate  loseth  his  essence  by  a  deed,  ws.,  where  it  may  not  have  an 
essence  without  a  deed,  as  a  lease  by  a  corporation,  or  of  tithes,  or  grant  of  a  rent- 
charge,  or  such  like,  if  the  deed  be  rased  after  delivery,  it  determines  the  estate  and 
makes  it  void,  but  when  the  estate  may  have  essence  without  a  deed,  there  although 
it  be  created  by  a  deed,  and  the  deed  is  after  rased  by  the  party  himself  or  a  stranger, 
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By  the  present  English  law,  however,  a  title  once  vested  whether 
to  corporeal  or  incorporeal  property  cannot  be  divested,^  and 
probably  the  distinction  of  the  earlier  law  would  not  now  be 
followed  in  this  country.^ 

The  question  of  substantive  law  is  complicated  with  a  question 
of  evidence.  The  original  reason  that  a  deed  was  discharged  by 
alteration  applied  equally  to  the  loss  or  accidental  destruction  of 
such  an  instrument.  The  deed  was  itself  the  obligation,  not 
merely  evidence  of  it,  and  if  the  deed  ceased  to  exist  in  its  origi- 
nal form  the  obligation  necessarily  ceased.  But  an  obvious  con- 
sequence of  alteration,  loss,  or  destruction  was  a  difficulty  of 
proving  that  a  deed  of  a  particular  character  had  been  made. 
In  case  of  accidental  loss  ^  or  destruction  ^  courts  of  equity  early 
gave  relief,  and  later  courts  of  law  made  equitable  relief  unneces- 
sary by  accepting  secondary  evidence  of  the  deed  and  enforc- 

that  shall  not  destroy  the  estate  although  it  destroys  the  deed.*'  The  court,  therefore, 
held  rasure  in  a  lease  did  not  avoid  the  lessee's  estate.  Croke's  opinion  was,  how- 
ever, that  the  rasure  destroyed  the  deed  and  also  the  estate  of  the  lessee,  as  by  a 
surrender. 

So  in  Gilbert  on  Evidence  (ist  ed.  p.  84,  6th  ed.  p.  75),  "There  is  a  difference  to 
be  taken  between  things  that  lie  in  livery,  and  things  that  lie  in  grant,  for  things  that 
lie  in  livery  may  be  pleaded  without  deed,  but  for  a  thing  that  lies  in  grant  regularly  a 
deed  must  be  shown."    See  also  ibid,  ist  ed.  p.  109,  6th  ed.  p.  95. 

In  Woodward  v.  Aston,  i  Vent.  296,  297  (1677),  "The  Court  said  in  this  case  that 
a  rent  or  other  grant  was  not  lost  by  the  destruction  of  the  deed,  as  a  bond  or  ch^si  tn 
action  was.    (Quaert,  if  the  party  himself  cancel  it.)" 

The  Statute  of  Frauds  introduced  a  new  element  into  the  case,  since  it  made  im- 
possible the  transfer  or  surrender  (except  by  operation  of  law)  of  an  estate  without  a 
writing.  Consequently  even  voluntary  cancellation  of  a  lease  granting  an  estate  within 
the  statute  could  not  operate  as  a  surrender.  Magennis  v.  McCulloch,  Gilb.  £q.  236 ; 
Leech  v.  Leech,  2  Ch.  Rep.  100 ;  Roe  v,  York,  6  East  86. 

1  The  old  distinction  was  criticised  by  Eyre,  C.  J.,  in  Bolton  v.  The  Bishop  of 
Carlisle,  a  H.  Bl.  259,  263:  "  I  hold  clearly  that  the  cancelling  a  deed  will  not  divest 
property,  which  has  once  vested  by  transmutation  of  possession,  and  I  would  go  farther 
and  say  that  the  law  is  the  same  with  respect  to  things  which  lie  in  grant  In  plead- 
ing a  grant,  the  allegation  is  that  the  party  at  such  a  time  '  did  grant;  but  if  by  acci- 
dent the  deed  be  lost,  there  are  authorities  enough  to  shew  that  other  proof  may  be 
admitted.  The  question  in  that  case  is.  Whether  the  party  did  grant  .>  To  prove  this 
the  best  evidence  most  be  produced,  which  is  the  deed :  but  if  that  be  destroyed,  other 
evidence  may  be  received  to  shew  that  the  thing  was  once  granted." 

*  It  was  stated  as  law,  however,  in  Lewis  v,  Payn,  8  Cow.  71. 

*  Griffin  v.  Boynton,  2  Nelson  82 ;  Collet  v,  Jaques,  i  Eq.  Cas.  Ab.  33,  pi.  2 ;  Light- 
bone  V.  Weeden,  i  Eq.  Cas.  Ab.  24,  pi.  7 ;  so  in  the  case  of  a  lost  bill  of  exchange. 
Tercese  v,  Geray,  Finch  301. 

«  Brown  v.  Savage,  Finch  184 ;  Bennett  v,  Ingoldsby,  Finch  262 ;  Brookbank  v. 
Brookbank,  i  F^.  Cas.  Ab.  168,  pi.  7;  Wilcox  v,  Stuart,  i  Vem.  78;  Sanson  v^ 
Rumsey,  2  Vern.  561,  and  note.    - 


Digitized  by 


Google 


I08  HARVARD  LAW  REVIEW. 

ing  its  provisions.^  But  alteration  was  regarded  as  due,  if  not  to 
wrongdoing,  at  least  to  laches  of  the  obligee  or  grantee,  and 
equity  gave  him  no  relief.^  If  a  court  of  law  also  would  not  re- 
ceive in  evidence  the  altered  deed  or  secondary  proof  of  its  con- 
tents, the  consequence  would  be  to  deprive  any  grantee  or  obligee 
of  all  legal  rights  in  any  case  where  such  rights  could  be  shown 
only  by  proof  of  the  deed.  Even  if  the  deed  vested  an  estate  in 
the  grantee  prior  to  the  alteration,  no  one  would  be  bound  to 
respect  the  title  if  the  only  legal  evidence  of  it  were  destroyed. 
The  case  is  analogous  to  that  of  the  voluntary  destruction  of  a 
conveyance  by  the  grantee.  Though  this  is  not  a  reconveyance 
of  the  estate,  the  effect  is  similar  if  the  grantee  cannot  prove  his 
title  nor  show  that  the  grantor's  title  has  been  divested.  The 
rule  of  evidence  is  often  broadly  enough  stated  to  lead  to  these 
results.  In  the  last  edition  of  Greenleaf  on  Evidence  it  is  said  that 
if  a  writing  has  been  destroyed  by  the  party  wishing  to  prove  its 
contents  no  secondary  evidence  will  be  received,  unless  the  party 
can  show  that  the  destruction  was  not  for  the  purpose  of  sup- 
pressing evidence  or  any  fraudulent  purpose.'  No  English  cases, 
however,  are  cited  which  support  so  severe  a  rule.  On  the  con- 
trary, the  English  courts  have  held  that  not  only  in  the  case  of 
alteration  by  a  stranger  may  the  altered  deed  be  given  in  evidence 
as  proof  that  a  title  passed,^  but  that  this  may  be  done  even  where 
the  alteration  was  chargeable  to  the  party  offering  the  deed»^  and 
similarly  that  the  cancellation  of  a  conveyance  does  not  prevent 
proof  by  one  consenting  to  the  cancellation  that  such  a  convey- 

1  See  I  Greenleaf,  Ev.  §  563  ^. ;  Leake,  Coot  (4th  ed.)  58a  In  the  case  of  a 
negotiable  instrament  the  aid  of  a  court  of  equity  remained  necessary,  for  the  plaintiff 
in  such  a  case  could  not  fairly  be  given  relief  except  upon  the  tenns  of  giving  a  bond 
to  indemnify  the  defendant  from  possible  subsequent  liability  on  the  instrument  if  it  were 
found.  See  2  Ames  Cas.  B.  &  N.  38,  42  n.  But  thb  was  not  applied  to  non-negoti- 
able instruments.  Wain  v.  Bailey,  10  A.  &  E.  6id.  And  in  the  case  of  negotiable 
instruments,  reformed  procedure  or  statutes  have  made  resort  to  equity  unnecessary 
in  many  jurisdictions.    2  Ames  Cas.  B.  &  N.  19  if. 

*  Sel.  C.  Chanc.  temp.  King  24.  In  Arrison  v.  Harmstead,  s  Barr  191,  193, 
counsel  argued  that  equity  would  reform  an  altered  deed  in  favor  of  a  purchaser,  but 
Gibson,  C.  J.,  interrupted,  '*  The  deed  is  dead  and  equity  cannot  put  life  into  it."  This 
was  dted  with  approval  in  Wallace  v.  Harmstead,  44  Pa.  49s,  494.  See  also  Marcy 
V.  Dunlap,  5  Lans.  365. 

*  I  Greenleaf,  Ev.  (r6th  ed.)  §  563  h,  citing  numerous  decisions. 

*  Doe  ».  Hirst,  3  Stark.  60;  Hutchins  ».  Scott,  2  M.  ft  W.  809;  West  v,  Stewar4 
14  M.  ft  W.  47 ;  see  also  Woods  v,  HUderbrand,  46  Mo.  284;  Jackson  v.  Gould, 
7  Wend.  364. 

*  Agricultural  Ins.  Co.  v,  Fitzgerald,  16  Q.  B.  432. 
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ance  was  made.^  The  Supreme  Court  of  Alabama  has  followed 
the  English  decisions.' 

In  this  country  alteration  by  a  stranger  does  not  generally  avoid 
a  deed,  so  that  such  a  deed  can  of  course  be  given  in  evidence, 
but  it  has  been  held  generally,  in  accordance  with  the  rule  of 
evidence  stated  above,  that  if  a  material  alteration  is  fraudulently 
made  the  altered  deed  cannot  thereafter  be  given  in  evidence.' 
Whether  this  in  effect  transfers  the  title  back  to  the  grantor  de- 
pends on  whether  the  rule  is  aimed  solely  against  the  party  guilty 
of  the  fraudulent  alteration  and  his  heirs  or  donees,  or  whether 
even  a  bona  fide  purchaser  from  him  would  acquire  no  better  title. 
It  may  be  urged  that  if  a  purchaser  is  protected  the  fraudulent 
person  is  in  effect  given  the  benefit  of  his  title  by  being  allowed  to 
sell  it,  though  he  cannot  directly  enforce  it.  Accordingly  the  Penn- 
sylvania Supreme  Court  has  held  that  a  bona  fide  purchaser  can 
no  more  assert  a  title  than  his  wrongdoing  grantor.^  This  con- 
clusion is  supported  by  the  rule  in  regard  to  executory  contracts 
avoided  by  alteration.  Even  though  the  contract  is  negotiable  an 
innocent  purchaser  acquires  no  rights.^ 

The  rights  of  creditors  are  also  frequently  involved.  If  the 
owner  of  property  is  so  deeply  indebted  that  he  could  not  legally 
make  a  voluntary  conveyance  of  it,  he  cannot  be  allowed  to  pro- 
duce the  same  effect  by  destroying  the  evidence  of  his  title  by 
alteration  or  cancellation  of  the  conveyance.  His  creditors  may 
levy  on  the  property.  If,  however,  the  debtor  cancelled  a  deed 
for  adequate  consideration,  or  if  he  had  other  property  sufficient 

1  Ward  V.  Lamley,  5  H.  &  N.  656.  See  also  s.  c  5  H.  ft  N.  87 ;  Harris  r.  Owen, 
West  Cb.  527,  s.  c.  sttb  nam.  Harrison  v.  Owen,  i  Atk.  52a 

*  Alabama  Land  Co.  v.  Thompson,  104  Ala.  570;  Borgess  v.  Blake,  128  Ala.  105; 
Harper  V.  Reaves,  132  Ala.  625.  See  also  Woods  v.  Hilderbrand,  46  Mo.  284;  Hol- 
laday-KloU  Co.  v.  T.  J.  Moss  Co.,  89  Mo.  App.  556. 

*  Chesley  v.  Frost,  i  N.  H.  145;  Babb  v.  Clemson,  10  S.  ft  R.  419;  Withers  v. 
Atkinson,  i  Watts  236  ;  Bliss  v.  Mclntyre,  18  Vt.  466;  Newell  v.  Mayberry,  3  Leigh 
250 ;  Batchelder  v.  White,  80  Va.  103. 

So  of  a  written  contract.     Hayes  v.  Wagner,  89  IlL  App.  390. 

The  numerous  decisions  holding  that  a  writing  with  an  apparent  alteration  cannot 
be  received  in  evidence  unless  the  alteration  is  explained  necessarily  involve  the  same 
point.  Decisions  which  allow  such  documents  to  be  received  in  evidence  on  proof  of 
the  signature,  leaving  the  question  of  alteration  to  be  decided  as  an  issue  in  the  case, 
have  a  contrary  implication.  These  decisions  will  be  referred  to  in  the  January  num- 
ber of  the  Review. 

*  Arrison  v.  Harmstead,  2  Barr  191,  197;  Wallace  v.  Hannsud,  15  Pa.  462; 
Wallace  v.  Harmstad,  44  Pa.  492.  See  also  Marr  v.  Hobsoi^  12  Me.  321.  Bat  tee 
Chesley  v.  Frost,  i  N.  H.  145. 

*  The  decisions  will  be  collected  in  the  January  number  of  the  Review. 
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to  satisfy  his  debts,  the  creditors  should  have  no  greater  rights 
than  their  debtor  had,  except  so  far  as  recording  acts  or  other 
statutes  may  provide.^ 

The  voluntary  destruction  or  cancellation  by  the  grantee  of 
a  conveyance  is  not  ordinarily  done  for  any  fraudulent  purpose, 
but  it  is  an  intentional  destruction  of  the  appropriate  evidence  of 
his  title,  and  it  would  seem  that  a  court  might  as  well  decline  to 
allow  a  grantee  who  has  done  this  for  the  very  purpose  of  depriv- 
ing himself  of  his  rights  to  prove  his  title  by  secondary  evidence, 
as  to  deny  that  privilege  to  one  who  has  been  guilty  of  some 
fraudulent  purpose.  Many  cases  accordingly  hold  that  neither 
the  grantee  nor  any  one  claiming  under  him  can  assert  his  title 
after  such  cancellation.'  These  decisions  have  not  met  uniform 
approval  in  this  country,'  but  there  are  not  many  cases  to  the 
contrary.  Cases  are  not  in  point  where  primary  evidence  of  the 
destroyed  deed  was  obtainable,  or  where  the  party  seeking  to  use 
secondary  evidence  was  not  bound  by  the  default  or  estoppel 
binding  the  original  grantee.  Thus  the  doctrine  is  applicable  only 
to  unrecorded  deeds,^  for  when  a  deed  has  been  recorded  and  sub- 
sequently fraudulently  altered  or  destroyed,  there  is  no  difficulty 
of  proof  if  the  statute  makes  a  copy  from  the  records  primary 
evidence.  If,  however,  a  deed  is  altered  before  it  is  recorded,  the 
record  can  afford  no  help.^  If  a  writing  is  not  necessary  to  the 
transfer  of  property,  as  is  the  case  with  chattel  property,  altera- 

1  See  Steelcy't  Creditors  v.  Stecley,  23  Ky.  L.  Rep.  996. 

*  Thompson  r.  Thompson,  9  Ind.  323;  Patterson  v.  Yeaton^  47  Me.  308,  314; 
Trull  V.  Skinner,  17  Pick.  213,  215;  Howe  v.  Wilder,  ii  Gray  267  (but  see  Chess- 
man V.  Whittemore,  23  Pick.  231) ;  McAllister  v.  Mitchner,  68  Miss.  67a,  679 ;  Potter 
V.  Adams,  125  Mo.  1 18 ;  Farrar  v,  Farrar,  4  N.  H.  191 ;  Bank  v.  Eastman,  44  N.  H. 
431;  Sawyer  v.  Peters,  50  N.  H.  143;  Dukes  v,  Spangler,  35  Ohio  St.  119  (see 
Spangler  v,  Dukes.  39  Ohio  St.  642) ;  Wiley  v.  Christ,  4  Watts  196,  199;  Howard  v. 
Huffman,  3  Head  562 ;  Bliss  v.  Mclntyre,  18  Vt.  466  (lease) ;  Parker  v,  Kane,  4 
Wis.  I,  22  How.  I  (but  see  Rogers  v,  Rogers,  53  Wis.  36;  Slaughter  v,  Bernards, 
97  Wis.  184,  190). 

So  where  the  name  of  the  grantee  in  a  deed  was  changed  with  the  concurrence  of 
the  grantee  first  named,  it  was  held  he  could  not  afterwards  claim  title  in  himself. 
Abbott  V.  Abbott;  189  111.  488. 

*  Cunningham  v.  Williams,  42  Ark.  170;  Diver  v,  Friedheim,  43  Ark.  203;  Cran- 
mer  v.  Porter,  41  CaL  462 ;  Weygant  v.  Bartlett,  102  Cal.  224 ;  Botsford  v.  Morehouse, 
4  Conn.  550;  Gilbert  v.  Bulkley,  5  Conn.  262;  Furguson  v.  Bond,  39  W.  Va.  561. 
See  further  2  Devlin  on  Deeds  §  300  et  seq, ;  2  Jones  on  Real  Property  §  1258. 

^  See  cases  cited  in  note  2,  supra  ;  Wheeler  v.  Single,  62  Wis.  380.  See  also  Van 
Riswick  V.  Goodhue,  50  Md.  57. 

*  Marr  9.  Hobson,  22  Me.  321.  See  also  Moelle  v,  Sherwood,  148  U.  S.  %l\ 
Respass  v,  Jones,  102  N.  C.  5.    Cf,  Chessman  v.  Whittemore,  23  Pick.  131. 
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tion  of  a  bill  of  sale  or  other  writing  conveying  such  property  will 
not  prevent  proof  of  the  transfer.^ 

A  deed  to  which  there  are  several  parties  will  not  be  avoided 
as  to  one  party  by  the  alteration  of  a  provision  which  relates 
wholly  to  other  parties.^  Also  a  deed  may  operate  both  as  a  con- 
veyance and  as  an  obligation.  Indeed  most  conveyances  contain 
covenants.  In  such  a  case  a  material  wrongful  alteration  will  dis- 
charge the  obligation,  though  it  may  not  divest  the  title  conveyed,' 
except  in  so  far  as  the  grantee's  lack  of  legal  evidence  to  prove  his 
title  by  record  or  otherwise  may  in  effect  revest  the  grantor  with  the 
property.  Accordingly,  when  a  mortgage  is  materially  and  wrong- 
fully altered  by  the  mortgagee,  any  executory  right  which  the 
mortgage  deed  gives  is  thereby  discharged,*  as  for  instance  a  right 
to  enter  on  the  mortgagor's  premises  and  take  mortgaged  chattels.* 
But  the  mortgaged  estate  is  still  in  the  mortgagee,  where  the 
common  law  theory  of  the  effect  of  a  mortgage  prevails.*     Where 

^  Ransier  v.  Vanorsdol,  50  la.  130 ;  Babb  v.  Clemson,  10  S.  &  R.  419. 

*  Doe  V,  Bingham,  4  B.  &  Aid.  672;  Agricultural  Cattle  Ins.  Co.  v.  Fitzgerald, 
16  Q.  B.  432^  440 ;  Robinson  v.  Phoenix  Ins.  Co.,  25  la.  430 ;  Shelton  v.  Deering,  10 
6.  Mon.  405;  Bird  t'.  Bird,  40  Me.  394;  Kendall  v,  Kendall,  12  Allen  92;  Herrick 
V.  Baldwin,  17  Minn.  209;  HoUaday-Klotz  Co.  v.  T.  J.  Moss  Co.,  89  Mo.  App.  556; 
Wright  V.  Kelley,  4  Lans.  57,  63 ;  Arrison  v.  Harmstead,  2  Barr  191,  194.  But  see 
Pigot's  Case,  1 1  Coke  26  b. 

In  Woods  V,  Hilderbrand,  46  Mo.  284,  and  Burnett  v.  McCluey,  78  Mo.  676,  it  was 
held  that  an  alteration  in  the  description  of  one  tract  in  a  deed,  whatever  its  effect  on 
the  conveyance  of  this  tract,  would  not  affect  the  validity  of  the  deed  as  to  another 
tract.  But  see  Powell  v.  Pearlstine,  43  S.  C.  403;  Bowser  v.  Cole,  74  Tex.  222, 
where  it  was  held  that  the  insertion  of  an  additional  tract  avoided  a  mortgage  as  to 
the  tract  originally  included. 

And  similarly  the  addition  in  a  mortgage  of  other  notes  than  that  which  it  was 
actually  given  to  secure  avoids  the  mortgage  as  to  all  the  notes.  Johnson  v,  Moore, 
33  Kan.  90 ;  Russell  v.  Reed,  36  Minn.  376. 

In  Parke  Co.  v.  White  River  Lumber  Co.,  no  Cal.  658,  it  was  held  that  alteration 
of  a  contract  secured  by  a  mortgage  discharged  the  mortgage  as  far  as  the  contract 
was  concerned,  but  not  so  far  as  a  separate  note  also  secured  by  the  same  mortgage 
was  concerned. 

»  Ward  V,  Lumley,  5  H.  &  N.  87,  656 ;  Withers  v.  Atkinson,  1  Watts  236 ;  Arrison 
V,  Harmstead,  2  Barr  191,  194;  North  v.  Henneberry,  44  Wis.  306. 

*  Harris  v.  Owen,  West  Ch.  527,  s.  c.  sub  nam.  Harrison  v.  Owen,  i  Atk.  520; 
Cutler  V.  Rose.  35  la.  456 ;  HoUingsworth  v.  Holbrook.So  la.  151 ;  Johnson  v.  Moore, 
33  Kan.  90;  Coles  v.  Yorks,  28  Minn.  464;  Pereau  v,  Frederick,  17  Neb.  117  ;  Kime 
V.  Jesse,  52  Neb.  606;  Waring  v.  Smyth,  2  Barb.  Ch.  119;  Marcy  v.  Dunlap,  5  Lans. 
365;  Mclntyre  v.  Velte,  153  Pa.  350;  Powell  v.  PeaHstine,  43  S.  C.  403,  409. 

»  HoUingsworth  v.  Holbrook,  80  la.  151 ;  Bacon  v.  Hooker,  177  Mass.  335. 

*  Harris  v.  Owen,  West  Ch.  527,  s.  c.  sub  rum.  Harrison  v,  Owen,  i  Atk.  520; 
Kendall  ».  Kendall,  12  Allen  92  (see  also  Bacon  v.  Hooker,  177  Mass.  335) ;  Cheek 
V,  Nail,  1 12  N.  C.  370 ;  Heath  v,  Blake,  28  S.  C.  406.  Sec  also  Williams  v.  Van  Tuyl, 
«  Ohio  St  336. 
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a  mortgage  is  held  to  give  the  mortgagee  only  a  lien,  however, 
such  alteration  discharges  the  lien.^  Alteration  of  the  mortgage  in 
such  a  way  as  to  invalidate  it  does  not,  however,  discharge  a  note 
given  with  the  mortgage  for  the  mortgage  debt*  When  alteration 
of  the  note  will  not  only  avoid  the  note,  but  altogether  discharge 
the  debt,  will  be  discussed  hereafter.' 

Kinds  of  Contract  to  which  the  Rule  is  Applicable. 

The  rule  denying  recovery  where  a  writing  has  been  altered 
might,  so  far  as  relates  to  the  fundamental  reason  of  the  rule,  have 
been  confined  to  specialties,  which  by  our  law  are  more  than 
mere  evidence  of  obligations,^  but  this  reason  was  early  obscured, 
and  the  rule  was  largely  rested  on  principles  of  evidence  and 
policy  that  were  equally  applicable  to  any  written  contract.  It  is 
true  that  the  rule  was  first  extended  from  deeds  to  bills  of  ex- 
change,^ which  are  in  truth  mercantile  specialties,^  being  them- 
selves obligations,  not  merely  evidence ;  and  the  same  may  perhaps 
be  said  of  policies  of  insurance  ^  to  which  the  rule  was  soon 
extended,'  but  the  grounds  on  which  these  extensions  were  actually 
made  were  those  of  lack  of  legal  evidence  and  requirements  of 
policy. 

It  is  not  surprising  therefore  to  find  in  this  century  the  rule 

^  Johnson  v.  Moore,  53  Kan.  90;  Russell  v.  Reed,  36  Minn.  376;  Powell  v.  Banks, 
146  Mo.  620;  Kime  v.  Jesse,  52  Neb.  606;  Waring  v,  Smyth,  a  Barb.  Ch.  119;  Mcln* 
tyre  v,  Velte,  153  Pa.  35a 

*  Kime  v.  Jesse,  52  Neb.  6o6w    See  also  Powell  v.  Pearlstine,  43  S.  C.  403. 
<  In  the  January  number  of  the  Review. 

*  ''The  alteration  was  a  cancellation  of  the  deed,  having  the  same  effect  that 
tearing  off  the  seals  would  have  had.  This  role  comes  down  to  us  from  a  time  when 
the  contract  contained  in  a  sealed  instrument  was  bound  so  indissolubly  to  the  sub- 
stance of  the  document  that  the  soul  perished  with  the  body  when  the  latter  was 
destroyed  or  lost  its  identity  for  any  cause."  Per  Holmes,  C.  J.,  in  Bacon  v.  Hooker, 
177  Mass.  335,  337. 

"  Bonds  and  negotiable  instruments  are  more  than  merely  evidences  of  debt.  The 
debt  is  inseparable  from  the  paper  which  declares  and  constitutes  it,  by  a  traditioo 
which  comes  down  from  more  archadc  conditions."  Per  Holmes,  J.,  in  Blackstone  v. 
MUler,  188  U.  S.  189,  206. 

*  Master  v.  Miller,  4  T.  R.  320,  2  H.  Bl.  141. 

The  doctrine  has  been  more  frequently  applied  to  bills  and  notes  than  to  any  other 
instruments.  See  numerous  cases  collected  in  i  Ames  Cas.  B.  ft  N.  447-449;  Daniel, 
Neg.  Inst 

*  See  2  Ames  Cas.  B.  ft  N.  872 ;  Langdell,  Sunun.  Cont.  |  49  //  seq. 
''Ibid. 

*  Campbdl  v.  Christie,  2  Stark.  64 ;  Forshaw  v.  Chabert,  3  Brod.  ft  B.  15& 
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against  alteration  applied  not  only  to  all  written  contracts,^  but 
even  to  writings  like  memoranda  to  satisfy  the  Statute  of  Frauds,* 
which  are  written  evidence,  but  cannot  properly  be  regarded  as 
written  contracts. 

Excusable  Alteration, 

The  original  reason  for  the  rule  against  alteration  was  obviously 
applicable  as  well  when  the  alteration  was  made  by  a  stranger,  or 
when  it  was  made  by  the  obligee  without  fraudulent  intent  to 
correct  a  real  or  supposed  mistake,  as  when  made  by  the  obligee 
with  fraudulent  purpose;  but  after  relief  was  given  by  equity  and 
by  the  allowance  of  secondary  evidence  in  cases  of  accidental  loss 
or  destruction,  it  would  seem  as  if  similar  relief  should  have  been 
given  in  case  of  alteration,  where  the  obligee  was  innocent  of  any 
fraudulent  intent,  certainly  where  he  had  no  part  whatever  in  the 
alteration.  But  the  English  law  did  not  take  this  step.  Altera- 
tion by  a  stranger  still  operates  as  a  discharge  of  a  contract,  pro- 
vided the  instrument  was  at  the  time  in  the  custody  of  the  obligee, 
for  it  is  said  that  ''  a  party  who  has  the  custody  of  an  instrument 
made  for  his  benefit  is  bound  to  preserve  it  in  its  original  state."  • 
Why  he  should  be  bound  to  more  care  to  prevent  alteration  by  a 
stranger  than  to  prevent  the  total  loss  or  destruction  of  the  instru- 
ment, is  difficult  to  see.  An  alteration  made  under  a  mistake  of  fact 
has  been  held  not  fatal ;  *  but  otherwise  if  the  alteration  was  inten- 
tionally made  and  the  mistake  was  only  as  to  the  legal  effect  of  the 

1  Powell  V.  Divctt,  15  East  29;  Forshaw  v,  Chabert,  3  Brod.  &  B.  158;  United 
States  Glass  Co.  v.  West  Va.  Bottle  Co.,  81  Fed.  Rep.  993 ;  Baxter  v.  Camp,  71 
Conn.  245;  Johnson  v.  Brown,  51  Ga.  498;  Kline  v.  Raymond,  70  Ind.  271 ;  Andrews 
V,  Burdick,  62  Iowa  714,  720;  Davis  v,  Campbell,  93  Iowa  524;  Lee  v,  Alexander, 
9  B.  Mon.  25;  Phoenix  Ins.  Co.  v,  McKernan,  100  Ky.  97;  Osgood  v.  Stevenson, 
143  Mass.  399 ;  Fletcher  r.  Minneapolis  Ins.  Co.,  80  Minn.  152 ;  Burton  v.  American 
Ins.  Co.,  88  Mo.  App.  392 ;  Consaul  v.  Sheldon,  35  Neb.  247 ;  Meyer  v,  Huncke,  55 
N.  Y.  412;  Martin  v.  Tradesmen's  Ins.  Co.,  loi  N.  Y.  49i8;  Cline  v.  Goodale.  23 
Oreg.  406 ;  American  Pub.  Co.  v.  Fisher,  10  Utah  147 ;  Consumers'  Ice  Co.  v,  Jen- 
nings, 100  Va.  719;  Schwalm  v.  Mclntyre,  17  Wis.  232. 

«  Nichols  V.  Johnson,  10  Conn.  192 ;  A.  A.  Cooper  Wagon  Co.  v.  Wooldridge,  98 
Mo.  App.  648 ;  Schmidt  v,  Quinzel,  55  N.  J.  Eq.  792.  So  where  several  writings  are 
essential  to  prove  the  agreement  of  the  parties,  fraudulent  alteration  of  one  invalidates 
aU.    Meyer  v.  Huneke,  55  N.  Y.  412. 

•  Davidson  v.  Cooper,  13  M.  ft  W.  343,  352. 

*  Raper  v,  Birkbeck,  15  East  17  ;  Wilkinson  r.  Johnson,  3  B.  &  C.  428 ;  Prince  tf. 
Oriental  Bank,  3  App.  Cas.  325.  These  were  cases  where  the  cancellation  under  a 
mistake  of  fact  of  the  name  of  a  party  to  an  obligation  was  held  not  to  discharge  the 
party. 
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contract.^  In  this  country  the  more  equitable  rule  prevails  tha^ 
alteration  by  a  stranger  or  spoliation,  as  it  is  often  called,  will  not 
discharge  the  obligation.^  The  rule  is  the  same  for  alteration  by 
the  obligee's  agent  or  attorney  if  the  obligee  himself  did  not 
authorize  it;^  or  by  a  trustee.*  So  far  as  negotiable  instruments 
are  concerned,  however,  a  reversion  to  the  English  doctrine  in 
regard  to  alteration  by  a  stranger  has  been  brought  about  in 
states  which  have  enacted  the  Negotiable  Instruments  Law.  The 
draftsman  of  that  law  copied  the  section  on  the  subject  from  the 
English  Bills  of  Exchange  Act.* 

1  Bank  of  Hindustan  v.  Smith,  36  L.  J.  (n.  s.)  C.  P.  241.  The  distinction  between 
this  case  and  those  in  the  preceding  note  seems  trivial.  The  court  may  well  have  been 
influenced  by  the  fact  that  there  were  in  this  case  equitable  grounds  for  holding  the 
defendant  not  liable,  aside  from  any  question  of  alteration. 

*  United  States  v.  Hatch,  i  Paine  336 ;  Davis  v,  Carlisle,  6  Ala.  707  ;  Nichols  v, 
Johnson,  10  Conn.  192  ;  Orlando  v.  Gooding,  34  Fla.  244 ;  Condict  v.  Flower,  106  111. 
Z05 ;  Paterson  v.  Higgins,  58  111.  A  pp.  268 ;  State  v.  Berg,  50  Ind.  496 ;  Eckert  v, 
Louis,  84  Ind.  99;  Lee  v,  Alexander,  9  B.  Mon.  25;  Blakey  t/.  Johnson,  13  Bush 
197 ;  Chessman  v.  Whittemore,  23  Pick.  231 ;  Drum  v.  Drum,  133  Mass.  566;  Church 
V.  Fowle,  142  Mass.  12;  Croft  v.  White,  36  Miss.  455;  Medlin  v.  Platte  Co.,  8  Mo. 
235;  Moore  v,  Ivers,  83  Mo.  29;  Fisherdick  v.  Hutton,  44  Neb.  122,  127;  Perkins 
Windmill  Co.  v.  Tillman,  55  Neb.  653 ;  Schlageck  v,  Widhalm,  59  Neb.  541 ;  Good- 
fellow  V.  Inslee,  i  Beas.  355 ;  Rees  v,  Overbaugh,  6  Cow.  746 ;  Lewis  v,  Payn,  8 
Cow.  71;  Dinsmore  v,  Duncan,  57  N.  Y.  573;  Martin  f.  Tradesmen's  Ins.  Co.,  loi 
N.  Y.  498;  Evans  v.  Williamson,  79  N.  C.  86;  Whitlock  v.  Manciet,  10  Oreg.  166; 
Neff  V,  Homer,  63  Pa.  327 ;  Robertson  v.  Hay,  91  Pa.  242;  Pope  v.  Chafee,  14  Rich. 
Eq.  69;  Harrison  v.  Turbeville,  2  Humph.  242;  Boyd  v.  McConnell,  10  Humph.  68; 
Murray  v.  Peterson,  6  Wash.  418;  Union  Nat.  Bank  v.  Roberts,  45  Wis.  373.  See 
also  cases  cited  in  the  following  note.  So  in  Ireland,  Swiney  v.  Barry,  i  Jones  109. 
Contra,  Den  v.  Wright,  2  Halst.  175,  177. 

<  Forbes  v,  Taylor,  35  So.  Rep.  855  (Ala.);  Langenberger  v,  Kroeger,48  Cal.  147; 
Brooks  V,  Allen,  62  Ind.  401 ;  Mathias  v.  Leathers,  99  la.  18,  21 ;  Nickerson  v.  Swett, 
135  Mass.  514;  White  Co.  v.  Dakin,86  Mich.  581 ;  Christian  County  Bank  v.  Goode, 
44  Mo.  App.  129;  Hays  v.  Odom,  79  Mo.  App.  425;  Hunt  v.  Gray,  35  N.  J.  L.  227; 
Rees  V,  Overbaugh,  6  Cow.  746;  Casoni  v.  Jerome,  58  N.  Y.  321 ;  Martin  v.  Trades- 
men's Ins.  Co.,  loi  N.  Y.  498;  Gleason  v.  Hamilton,  64  Hun  96,  138  N.  Y.  353; 
Waldorf  v.  Simpson,  15  N.  Y.  App.  Div.  297 ;  Fullerton  v,  Sturgis,  4  Ohio  St.  529; 
Acme  Harvester  Co.  v,  Butteriield,  12  S.  Dak.  91  ;  Port  Huron  Co.  v,  Sherman,  14 
S.  Dak.  461 ;  Deering  Harvester  Co.  v.  White,  72  S.  W.  Rep.  962  (Tcnn.) ;  Bigelow 
V,  Stilphen,  35  Vt.  521 ;  Yeager  v.  Musgrave,  28  W.  Va.  90;  Jesup  v.  City  Bank,  14 
Wis.  331.  But  see  contra.  White  Sewing  Machine  Co.  v.  Saxon,  121  Ala.  399;  Hol- 
lingsworth  v.  Holbrook,  80  la.  151  (cf.  Mathias  v.  Leathers,  99  la.  18);  Gettysburg 
Nat  Bank  v,  Chisholm,  169  Pa.  564.  See  also  Pew  v,  Laughlin,  3  Fed.  Rep.  395 
Bowser  v.  Cole,  74  Tex.  222.  If  the  principal  seeks  to  take  the  benefit  of  the  agent's 
alteration,  the  effect  is  the  same  as  if  the  principal  had  himself  made  the  alteration. 
Nichols  V.  Rosenfeld,  181  Mass.  525 ;  Sherwood  v.  Merritt,  83  Wb.  232. 

*  Flinn  v.  Brown,  6  Rich.  L.  209.  But  see  contra,  as  to  an  administrator,  McMur- 
trey  v.  Sparks,  71  Mo.  126. 

»  Neg.  Inst.  Act,  §  205,  following  Bills  of  Exch.  Act,  §  64.  See  16  Harv.  L,  Rkv.  260 ; 
Hoffman  v.  Planters'  Bank,  99  Va.  480.    But  see  Jeffrey  v.  Rosenfeld,  179  Mass.  506. 
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An  unauthorized  alteration  by  the  obligor  is,  of  course,  not 
allowed  to  affect  the  rights  of  the  obligee.^ 

The  propriety  of  relieving  a  party  who  has  altered  a  written 
contract  by  allowing  secondary  evidence  of  the  contract  depends 
on  his  freedom  from  fraudulent  or  wrongful  intent  in  making  the 
alteration.  Therefore,  if  the  alteration  was  made  to  express  more 
clearly  the  intent  of  the  parties  or  to  correct  a  real  or  supposed 
mistake,  the  contract  is  in  this  country  generally  held  not  avoided.^ 
Similarly,  a  cancellation  by  mistake  is  not  fatal.^ 

As  to  alterations  authorized  by  the  obligor,  the  common  law 
made  a  distinction  between  an  alteration  affecting  a  sealed  con- 
tract and  one  affecting  other  writings.  As  the  common  law 
required  that  the  authority  of  an  agent  to  execute  a  sealed  instru- 
ment should  be  itself  under  seal,^  parol  authorization  could  not 
make  the  deed  in  its  altered  form  the  deed  of  the  obligor  *    Nor 

^  Cults  V.  United  States,  i  GalL  69;  United  States  v.  Spalding,  2  Mason  478; 
Lane  v.  Pacific,  etc..  Ry.  Co.,  67  Pac.  Rep.  656  (Idaho) ;  Osborn  v.  Andrees,  37  Kan. 
301;  Hughes  V,  Littlefield,  18  Me.  400;  Natchez  v.  Minor,  17  Miss.  544;  Fritz  z/. 
Commissioners,  17  Pa.  13a 

*  Brutt  V.  Picard,  Ryan  &  M.  37 ;  Winnipisiogee  Paper  Co.  r.  New  Hampshire 
Land  Co.,  59  Fed.  Rep.  542;  Montgomery  R.  Co.  v.  Hurst,  9  Ala.  513;  Webb  v. 
Mollins,  78  Ala.  1 1 1 ;  Turner  v,  Billagram,  2  Cal.  520 ;  Sill  v,  Reese.  47  Cal.  294 ; 
Sullivan  v.  California  Realty  Co.,  75  Pac.  Rep.  767  (Cal.) ;  Hotel  Lanier  Co.  v,  John- 
son, 103  Ga.  604;  Burch  v.  Pope,  114  Ga.  334;  Miller  v.  Slade,  116  Ga.  772;  Shirley 
V.  .Swafford,  45  S.  E.  Rep.  722  (Ga.) ;  Day  v.  Fort  Scott  Co.,  53  111.  App.  165 ;  Osborn 
V.  Hall,  160  Ind.  153;  Busjahn  v,  McLean,  3  Ind.  App.  281 ;  Andrews  v.  Burdick,  62 
la.  714;  Barlow  v.  Buckingham,  68  Im.  169:  Duker  v.  Franz,  7  Bush  273;  Thornton 
V.  Appleton,  29  Me.  298;  Croswell  v,  Labree,  81  Me.  44;  Outoun  v.  Dulin,  72  Md. 
536;  Ames  V.  Colburn,  11  Gray  390;  Produce  Exchange  Trust  Co.  v.  Bieberbach,  176 
Mass.  577 ;  James  v.  Tilton,  183  Mass.  275 ;  McRaven  v.  Crisler,  53  Miss.  542 ;  Foote 
V.  Hambrick,  70  Miss.  157;  Cole  v.  Hills,  44  N.  H.  227;  Sejrmour  v.  Mickey,  15 
Ohio  St.  515;  Wallace  v.  Jewell,  21  Ohio  St.  163;  Cline  v.  Goodale,  23  Oreg.  406 ; 
Wallace  «/.  Tice,  32  Oreg.  283  (cf.  SaTage  v.  Savage,  36  Oreg.  268) ;  Express  Pub. 
Co.  V.  Aldine  Press,  126  Pa.  347;  Gunter  v.  Addy,  58  S.  C.  178;  McClure  r.  Little, 
15  Utah  379;  Wolferman  v.  Bell,  6  Wash.  84;  Young  v.  Wright.  4  Wis.  144;  Gordon 
V.  Robertson,  48  Wis.  493.  But  see  contra^  Warpole  v.  Ellison,  4  Houst  332 ;  Kelly  v. 
Trumble,  74  111.  428;  Soaps  v.  Eichberg,  42  111.  App.  375,  381 ;  Hamilton  v.  Wood, 
70  Ind.  306;  Letcher  v.  Bates,  6  J.  J.  Marsh.  524 ;  Phoenix  Ins.  Co.  v.  McKeman,  100 
Ky.  97,  103 ;  Evans  r.  Foreman,  60  Mo.  449 ;  Bowers  v.  Jewell,  2  N.  H.  543  ;  Lewis  v, 
Schenck,  3  C.  E.  Green  459;  Wegner  v.  State,  28  Tex.  App.  419;  and  see  also  Green 
v.  Sneed,  loi  Ala.  205;  White  Sewing  Machine  Co.  v.  Saxon,  121  Ala.  399;  Heath  ». 
Blake,  28  S.  C.  406;  Capital  Bank  v.  Armstrong,  62  Mo.  59;  Otto  v,  Halff,89Tex.  384. 

*  Lowremore  v.  Berry,  19  Ala.  130;  Brett  v.  Marston,  45  Me.  401;  Russell  v. 
Longmoor,  29  Neb.  209.    See  also  Chamberlin  v.  White,  79  III.  549. 

^  Mechem  on  Agency,  §  93. 

*  Hibblewhite  v.  McMorine,  6  M.  &  W\  300;  United  States  v.  Nelson,  2  Brock. 
64 ;  Cross  v.  State  Bank,  5  Ark.  525 ;  Upton  v.  Archer,  41  Cal.  85 ;  People  v.  Organ, 
37  IlL  27 ;  Simms  r.  Hervey,  19  la.  373 ;  Ayres  v.  Probasco,  14  Kan.  175 ;  Boms  v. 
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could  the  deed  be  valid  according  to  its  original  terms  for  the 
deed  in  that  form  was  destroyed  by  the  mere  fact  that  it  pos- 
sessed no  longer  physical  identity  with  the  original  obligation.^ 
It  is  plain,  however,  that  if  this  be  granted  the  obligee  should  be 
relieved  from  the  consequences  of  such  a  destruction  of  the  obli- 
gation, and  in  modern  times  wherever  the  instrument  is  unenforce- 
able at  law  in  its  altered  form,  secondary  evidence  would  be 
allowed  to  prove  the  original  terms  of  the  obligation,  and  if  valid 
in  that  form  it  would  be  enforced,^  or  if  the  Statute  of  Frauds  did 
not  prevent,  equity  should  reform  the  deed  to  conform  to  the 
agreement  of  parties  or  should  treat  it  as  if  reformed.' 

Similar  reasoning  is  applicable  if  the  law  requires  a  contract  of 
the  kind  which  has  been  altered  to  be  in  writing  signed  by  the 
promisor.* 

If  the  writing  was  unsealed,  an  authorized  alteration  is  binding 
upon  both  parties,  and  the  altered  form  of  the  contract,  not  the 
original  form,  will  be  enforced.^  In  jurisdictions  where  the  pecu- 
liar doctrines  applicable  to  sealed  contracts  are  no  longer  in  force, 

Lynde,  6  Allen  305 ;  Basford  v.  Pearson,  9  AUen  387 ;  Lindsley  tf.  Lamb,  34  Mich. 
509 ;  Williams  9.  Crutcher,  6  Miss.  71 ;  Blacknall  v.  Parish,  6  Jones  £q.  70 ;  Graham 
V,  Holt,  3  Ired.  300;  Harden  v,  Southerland,  70  N.  C.  538;  Martin  v.  Boffaloe.  lai 
N.  C.  34,  36 ;  Gilbert  v.  Anthony,  i  Yerg.  69 ;  Mosby  v,  Sute,  4  Sneed  324 ;  Walla 
WaUa  Co.  v.  Ping,  i  Wash.  T.  339. 

If  the  alteration  is  made  before  delivery  by  an  agent  of  the  grantor  authorised  to 
deliver,  the  grantor  is  held  bound  by  the  alteration,  if  not  broadly  on  the  ground  that 
parol  authority  is  good,  then  on  principles  of  estoppel.  Allen  v.  Withrow,  no  U.S. 
119;  Sivartz  V.  Ballou,  47  la.  188;  State  v.  Tripp,  113  la.  698,  704;  Dolbeer  v,  Liv- 
ingston, 100  Cal.  617;  Phelps  v.  Sullivan,  140  Mass.  36;  Field  v.  Stagg,  52  Mo.  534; 
Thummel  v,  Holden,  149  Mo.  677,  684;  Cribben  v.  Deal,  21  Oreg.  211 ;  Van  Etu  v. 
Evenson,  28  Wis.  33.  Cf.  Vaca  Valley  R.  R.  v.  Mansfield,  84  Cal.  560.  If  a  new 
delivery  of  the  deed  is  made  after  the  alteration,  the  deed  is,  of  course,  binding  in  its 
altered  form.  De  Malarin  r.  United  Sutes,  i  Wall.  282 ;  Prettyman  v,  Goodrich,  23 
111*  330 ;  but  held  otherwise  if  the  new  delivery  was  made  without  knowledge  of  the 
alterations.    Nesbitt  v.  Turner,  155  Pa.  429. 

1  In  McNab  v.  Young,  81  111.  11,  it  was  held  that  the  objection  that  an  authorised 
insertion  was  made  after  execution  could  not  be  taken  by  one  not  claiming  in  the  right 
of  the  grantor. 

«  Gunter  v.  Addy,  58  S.  C.  178. 

<  Bumside  v.  Wayman,  49  Mo.  356;  McQuie  v,  Peay,  58  Mo.  56;  Bryant  9.  Bank, 
107  Tenn.  560.    See  also  Mohlis  v,  Trauffler,  91  la.  751. 

^  Upton  V.  Archer,  41  Cal.  85 ;  Ingram  v.  Little,  14  Ga.  173  (overruled  by  Brown 
V.  Colquitt,  73  Ga.  59;  Smith  v.  Farmers'  Mut.  Ins.  Assoc.,  iii  Ga.  737).  But  see 
Bluck  V.  Gompertx,  7  Ex.  862 ;  Winslow  v.  Jones,  88  Ala.  496. 

*  Gardiner  v.  Harback,  21  111.  129;  Grimsted  v,  Briggs,  4  la.  559;  Stewart  v. 
First  Nat  Bank,  40  Mich.  348 ;  Wilson  v.  Henderson,  17  Miss.  375 ;  Humphreys 
V,  Guillow,  13  N.  H.  385 ;  Taddikcn  v.  Cantrell,  69  N.  Y.  597  j  Schmels  v,  Rix,  95 
Va.  509.    See  also  cases  in  the  following  notes. 
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the  same  result  is  necessarily  reached  as  to  such  contracts,^  and 
even  in  other  states,  for  practical  reasons,  the  same  result  is  often 
reached.^  Ratification,  subsequent  to  the  alteration,  has  as  full 
effect  as  authority  originally  granted ;  •  and  ratification  may  be 
shown  by  any  conduct  from  which  assent  can  fairly  be  implied.* 

Indeed  ratification  may  be  more  effectual  in  the  case  of  a  sealed 
instrument  than  prior  authority  could  have  been.  A  sealed  in- 
strument takes  its  validity  from  delivery,  and  the  maker  may  adopt 
a  signature  or  seal  previously  made  and  make  them  his  own  by 
delivering  them  as  his.  A  redelivery  therefore  of  a  sealed  instru- 
ment by  the  obligor  after  it  has  been  altered  will  make  it  binding 
in  its  altered  form.  A  prior  consent  to  an  alteration  can  hardly 
amount  to  a  redelivery  after  the  alteration,  but  if  the  maker  him- 
self assists  or  takes  part  in  the  alteration  it  would  generally  be 
easy  to   find   a   new  delivery,  and  courts  which,  like   those   of 

1  Dolbeer  v.  Livingston,  100  Cal.  617;  Gardiner  v,  Harback,  21  III.  129;  Swaru 
V.  Ballou,  47  la.  188 ;  State  v.  Tripp,  113  la.  698,  704. 

^  Spcake  v.  United  States,  9  Cranch  a8 ;  Drury  v,  Foster,  2  Wall.  24,  33 ;  Wood- 
bury V,  Allegheny,  etc.,  Co.,  72  Fed.  Rep.  371 ;  Bridgeport  Bank  v.  New  York,  etc.,  R. 
Co.,  30  Conn.  274 ;  Inhabitants  v.  Huntress,  53  Me.  89 ;  State  v.  Young,  23  Minn. 
551 ;  Field  v.  Stagg,  52  Mo.  534;  Otis  v.  Browning,  59  Mo.  App.  326;  Cribben  v. 
Deal,  21  Oreg.  211 ;  Fitzpatrick  v,  Fitzpatrick,  6  R.  I.  64 ;  Bank  v,  Hammond,  i  Rich. 
L.  281 ;  Lamar  c'.  Simpson,  i  Rich.  £q.  71 ;  Schintz  v.  McManamy,  33  Wis.  301. 

*  Speake  v.  United  States,  9  Cranch  28;  Goodspeed  v.  Cutler,  75  111.  534;  Scott 
V.  Bibo,  48  111.  App.  657 ;  Emerson  v,  Opp,  9  Ind.  App.  581 ;  Pelton  v.  Prescott,  13 
la.  567 ;  Browning  v,  Gosnell,  91  la.  448 ;  Fletcher  v.  Minneapolis  Ins.  Co.,  80  Minn. 
152;  Workman  v.  Campbell,  57  Mo.  53;  Humphreys  v,  Guillow,  13  N.  H.  385; 
Conablc  v.  Smith,  61  Hun  185 ;  Wester  v.  Bailey,  ii8  N.  C.  193 ;  Matlock  v.  Wheeler, 
29  Oreg.  64;  Jacobs  v,  Gilreath,  45  S.  C.  46;  Ratcliff  v.  Planters'  Bank,  2  Sneed  425 ; 
Chezum  v.  McBride,  21  Wash.  558.  But  held  otherwise  as  to  a  surety.  Mulkey  v. 
Long,  5  Idaho  213 ;  Warren  v.  Fant,  79  Ky.  i  (contra.  Bell  v,  Mahin,  69  la.  408.  See 
also  Knoebel  v.  Kincher,  33  111.  308).  Where  the  original  alteration  amounted  to  a 
forgery,  it  was  held  that  ratification  was  not  possible.  Wilson  v.  Hayes,  40  Minn.  531 
(contra,  Marks  v.  Schram,  109  Wis.  452.  See  also  Ofenstein  v.  Bryan,  20  App. 
D.  C.  I). 

^  Barnsdall  v.  Boley,  119  Fed.  Rep.  191;  Montgomery  v.  Crossthwait,  90  Ala. 
553;  Dickson  v.  Bamberger,  107  Ala.  293;  Payne  v.  Long,  121  Ala.  385,  131  Ala. 
438;  Jackson  v.  Johnson,  67  Ga.  167;  Yocum  v.  Smith,  63  111.  321 ;  Oswego  v.  Kel- 
logg, 99  111.  590;  Linington  v.  Strong,  107  111.  295;  Canon  v.  Grisby,  116  111.  151 ; 
Bell  V.  Mahin,  69  la.  408 ;  Dover  v.  Robinson,  64  Me.  183 ;  Ward  v.  Allen,  2  Met. 
53;  Prouty  V,  Wilson,  123  Mass.  297;  Stewart  v.  First  Nat.  Bank,  40  Mich.  348; 
Janney  v.  Goehringer,  52  Minn.  428 ;  Board  v.  Gray,  61  Minn.  242 ;  Evans  v.  Fore- 
man, 60  Mo.  449 ;  Reed  v.  Morton,  24  Neb.  760 ;  Perkins  Windmill  Co.  v.  Tillman, 
55  Neb.  652;  Wright  v.  Buck,  62  N.  H.  656;  Conable  v.  Keeney,  6i  Hun  624; 
Jacobs  V.  Gilreath,  45  S.  C.  46.  €/»  State  v.  Churchill,  48  Ark.  426;  Benedict  v. 
Miner,  58  111.  19;  Fraker  v.  Cullum,  21  Kan.  555;  Fraker  v.  Little,  24  Kan.  598; 
German  Bank  v.  Dunn,  62  Mo.  79 ;  Kennedy  v,  Lancaster  Bank,  18  Pa.  347  ;  McDaniel 
w.  Whitsett,  96  Te(in.  10. 
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England,  hold  that  there  is  always  a  delivery  when  the  maker  of 
a  deed  indicates  his  assent  to  be  bound  by  it  as  a  completed 
instrument  have  no  difficulty  in  finding  delivery  when  the  maker 
after  an  alteration  has  been  made  ratifies  it.^  But  if  acknowl- 
edgment^ or  witnesses^  are  necessary  to  the  validity  of  the 
deed,  the  assent  of  the  parties,  even  though  amounting  to  a  re- 
delivery, would  be  insufficient  to  make  the  alterations  part  of 
the  deed. 

If  there  are  several  obligors  bound  by  an  obligation,  a  material 
alteration  of  the  obligation  made  with  the  assent  of  one  or  more 
parties  will  be  binding  upon  those  who  assent,*  but  will  totally  avoid 
the  obligation  of  any  who  do  not  assent* 

1  Hudson  V,  Revett,  4  Bing.  368;  Winslow  v.  Jones,  88  Ala.  496;  Stiles  v.  Prcbst, 
69  111.  382;  Abbott  V.  Abbott,  189  111.  488,  497;  Bassett  r.  Bassett,  55  Me.  127; 
Vidvard  v.  Cushman,  35  Hun  18 ;  Wester  v,  Bailey,  1 18  N.  C.  193. 

•  Booker  v,  Stivender,  13  Rich.  L.  85. 

•  Drury  v,  Foster,  2  Wall.  24 ;  Bryant  v.  Bank,  107  Tenn.  560,  567.  See  also 
Keenf  >'ach.  Co.  v,  Barratt,  100  Fed.  Rep.  590  (C.  C.  A.).  But  the  deed  may  be 
good  as  between  the  parties.  Walkley  v,  Clarke,  107  la.  451 ;  Bryant  v.  Bank,  107 
Tenn.  560. 

•  Hochmark  v.  Richler,  16  Col.  263 ;  Browning  v,  Gosnell,  91  la.  448 ;  Rhoades  v. 
Leach,  93  la.  337 ;  Brownell  v.  Winnie,  29  N.  Y.  400,  409. 

•  Gardner  v.  Walsh,  5  £.  &  B.  83;  Martin  v.  Thomas,  24  How.  315;  Mundy  v. 
Stevens,  61  Fed.  Rep.  77 ;  State  v.  Churchill,  48  Ark.  426 ;  State  v.  Smith,  9  Houst. 
143;  Gardiner  V.  Harback,  21  111.  129;  State  v.  Van  Pelt,  i  Ind.  304;  Zimmerman  v. 
Judah,  13  Ind.  286,  22  Ind.  388;  Horn  v.  Newton  Bank,  32  Kan.  518;  Warring  r. 
Williams,  8  Pick.  322;  Greenfield  Bank  v,  Stowell,  123  Mass.  196  ;  Board  v.  Gray,  61 
Minn.  242 ;  Love  v.  Shoape,  i  Mbs.  508 ;  Morrbon  v.  Garth,  78  Mo.  434 ;  State  v. 
Findley,  loi  Mo.  368 ;  McMillan  v.  Hefferlin,  18  Mont.  385 ;  Davis  v.  Bauer,  41  Ohio 
St.  257;  Wills  V,  Wilson,  3  Oreg.  308;  Rittenhouse  v.  Levering,  6  Watts  &  S.  190; 
Broughton  v.  Fuller,  9  Vt.  373 ;  Bank  of  Ohio  Valley  v.  Lockwood,  13  W.  Va.  392. 

See  also  Reese  v.  United  States,  9  Wall.  13;  United  States  v,  Freel,  186  U.  S.  309; 
People  V,  Kneeland,  31  Cal.  288 ;  Gotten  v.  Williams,  i  Fla.  42 ;  Thompson  v,  Wil- 
liams, I  Fla.  64 ;  Ames  Cas.  Suretyship  246  if. 

The  court  will  not  restore  such  an  obligation  to  its  original  form,  so  as  to  make 
sureties  liable  again  on  the  obligation  which  they  assumed.  Ruby  v.  Talbott,  5 
N.  Mex.  251 ;  Fulmer  v.  Seitz,  68  Pa.  237.  Cf,  Davis  v.  Shafer,  50  Fed.  Rep.  764; 
Nickerson  v.  Swctt,  135  Mass.  514. 

Of  course,  if  there  are  entirely  distinct  obligations  created  by  the  same  instrument, 
an  alteration  of  one  obligation  only  does  not  invalidate  the  others.  But  the  fact 
that  an  obligation  is  several  at  law  is  not  conclusive.  Collins  v.  Prosser,  i  B.  &  C. 
682,  which  held  that  tearing  off  the  seal  of  one  obligor  on  a  several  bond  thereby 
discharging  him  did  not  destroy  the  obligors,  is  clearly  erroneous.  The  court  admit 
that  the  right  of  contribution  in  equity  was  affected,  and  this  is  surely  material. 

In  Brownell  v.  Winnie,  29  N.  Y.  400,  the  name  of  an  obligor  was  added  as  maker  to 
a  note,  and  the  court,  in  holding  the  alteration  immaterial,  relied  on  the  fact  that  the 
obligation  created  was  several  rather  than  joint  and  several.  This  alone  would  not 
support  the  decision,  but  as  the  added  signer  was  in  fact  a  surety  the  conclusion  is 
sound,  since  the  original  maker's  liability  in  law  and  equity  remained  unchanged. 
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If  an  obligor  signs  an  obligation  after  it  has  been  signed  by 
others,  in  ignorance  of  the  fact  that  the  obligation  has  been  altered 
or  by  his  signature  is  altered  and  that  thereby  the  other  obligors  are 
discharged,  the  obligor  signing  last  is  also  discharged  if  the  obligee 
is  cognizant  of  the  facts  before  accepting  the  obligation.  The  sig- 
nature of  the  last  obligor  does  not  bind  him,  because  given  under 
a  mistake,  induced  by  what  is  equivalent  to  misrepresentation.^ 
If,  however,  the  obligee  was  not  notified  of  the  alteration  either 
constructively  by  the  appearance  of  the  document  or  actually,  his 
legal  right  to  enforce  the  obligation  cannot  be  defeated  by  the 
unknown  equity  of  the  deceived  obligor.^ 

If  a  contract  has  been  avoided  by  alteration,  the  subsequent 
restoration  of  the  writing  to  its  original  form  without  the  assent 
of  the  obligor  will  not  restore  the  legal  obligation.*  But  if  the 
alteration  because  made  by  mistake  or  without  wrongful  intent 
was  not  such  as  to  avoid  the  obligation,  and  the  document  has 
been  restored  to  its  original  form,  it  will  be  received  in  evidence 
and  enforced.* 

Samuel  Williston, 
\To  be  eontintud,'\ 

1  Ellcsmere  Co.  r.  Cooper,  [1896]  i  Q.  B.  75;  People  v.  Kneeland,  31  Cal.  a88; 
State  V.  Craig,  58  la.  238;  Howe  v.  Pcabody,  2  Gray  556;  State  v,  McGonigle,  loi 
Mo.  353.     Cf.  Evans  v,  Partin,  22  Ky.  L.  Rep.  20. 

3  Crandall  v.  Auburn  Bank,  61  Ind.  349;  Rhodes  v.  Leach,  93  la.  337  ;  Ward  v, 
Hackett,  30  Minn.  150.  And  see  numerous  cases  cited  in  Ames  Cas.  Suretyship  305//. 
to  the  effect  that  in  general  fraud  or  misrepresentation  inducing  the  surety  to  enter 
into  an  obligation  is  no  defense  against  a  creditor  innocent  and  ignorant  of  the  facts. 
This  principle  was  lost  sight  of  by  the  court  in  the  contrary  decision  of  Ellesmere  Co. 
V.  Cooper,  [1896]  i  Q  B.  75. 

•  Wood  V.  Steele,  6  Wall.  80 ;  Warpole  v.  Ellison,  4  Houst.  322 ;  Hayes  v.  Wagner, 
8g  111  390.  401  ;  Robinson  v  Reed,  46  la.  219;  Shepard  v.  Whetstone,  51  la.  457; 
Cotton  V.  Edwards,  2  Dana  106;  Lx>cknane  v.  Emmerson,  ii  Bush  69;  Citizens'  Nat. 
Bank  r.  Richmond,  121  Mass.  no;  McMurtreyz/  Sparks,  71  Mo  App.  126;  McDaniel 
V.  Whitsett,  96  Tenn.  10;  Newell  r.  Maybcrry,  3  Leigh  250. 

*  Rogers  i*.  Shaw,  59  Cal.  260;  Kountz  v.  Kennedy,  63  Pa.  187  (see  remarks  on 
this  case  in  Citizens'  Bank  v,  Williams,  174  Pa.  66). 
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THE   MEDIEVAL   LAW   OF   INTESTACY 

DURING  the  middle  ages  the  last  will  was  usually  the  epilogue 
of  the  last  confession.^  The  intestate  was  regarded  with 
horror  as  an  infamous  person  who  had  died  unconfessed.  For  if 
he  had  made  confession  on  his  death-bed,  the  priest  before  grant- 
ing absolution  would  have  persuaded  the  dying  man  to  make  a 
will  by  which  he  would  bestow  a  part  of  his  movables  on  the 
church  and  the  poor  for  the  repose  of  his  soul.^  The  intestate, 
therefore,  must  have  died  without  providing  for  his  salvation ;  he 
could  not  be  buried  in  consecrated  soil,  and  in  some  parts  of 
Europe  his  personal  property  was  forfeited  to  his  feudal  lord.^  In 
England  during  the  first  half  of  the  thirteenth  century  the  prelates 
secured  the  right  to  distribute  such  property,  but  a  statute  of 
1357  required  the  ordinary  to  commit  the  work  of  administration 
"  to  the  next  and  most  lawful  friends  of  the  dead,"  who  were  to 
make  provision  for  the  welfare  of  his  soul  and  were  accountable  to 
the  ordinary.  The  rule  was  after  payment  of  debts  to  give  a 
third  of  his  movables  to  the  wife  and  a  third  to  the  children  (the 
bairns'  part),  while  the  other  third  (the  dead's  part)  was  expended 
for  pious  works ;  if  he  left  a  wife  but  no  children,  or  children  but 
no  wife,  the  dead's  part  was  a  half.* 

It  has  recently  been  asserted  that  intestacy  was  rare  in  England 
because  it  was  easy  to  make  a  will  and  because  the  chroniclers 

*  Auffroy,  Evolution  du  Testament  en  France,  555  ;  cf.  ibid.,  376-84.  **  Very  often 
a  man  makes  no  will  until  he  feels  that  death  is  near  " :  Pollock  and  Maitland,  English 
Law,  2nd  ed.,  ii.  340. 

*  The  prelates  order  that  when  a  man  makes  a  will  he  should  dispose  of  part  of 
his  property  for  the  good  of  his  soul ;  also  that  a  priest  should  be  present  when  a  will 
is  made:  Wilkins,  Concilia,  L  583,  638,  ii.  155,  156. 

*  Du  Cange,  Glossarium,  %.\.intfstatio ;  £tablissements  de  Saint  Louis,  ed.  VioUet, 
iv.  42-49 ;  Caillemer,  Confiscation  et  Administration  des  Successions  par  les  Pouvoirs 
Publics,  43-54 ;  Pollock  and  Maitland,  bk.  ii.  ch.  vi.  §  4.  Caillemer  believes  that  in 
some  parts  of  France  the  confiscation  of  the  intestate's  goods  by  the  lord  was  not  a 
punishment  for  a  religious  offense,  but  a  stage  in  the  development  by  which  serfs 
obtained  the  right  to  dispose  of  their  property. 

*  On  the  history  of  the  English  law  of  intestacy,  see  Selden,  The  Disposition  of 
IntesUtes'  Goods  (Collected  Works,  iii.  1677) ;  Moore,  Reports  of  Cases  heard  by  the 
Judicial  Committee  of  the  Privy  Council,  v.  434-98 ;  Makower,  Const.  Hist,  of  the 
Church  of  England,  428-31 ;  Pollock  and  Maitland,  bk.  ii.  ch.  vi.  §  4  (the  best  account 
of  the  subject) ;  on  the  history  of  legitim,  ibid,,  bk.  ii.  ch.  vi.  §  3. 
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treat  intestacy  as  a  scandal.^  While  the  paucity  of  references  to 
intestates  in  the  records  tends  to  confirm  this  view,  most  of  the 
cases  referred  to  by  the  chroniclers  seem  to  relate  to  men  who  had 
fair  warning  that  death  was  approaching,  not  to  those  who  died 
suddenly ;  and  the  coroners'  rolls  show  that  such  sudden  deaths 
were  very  common.  Therefore,  since  a  man  usually  made  his  will 
on  his  death-bed,^  intestacy  could  not  have  been  rare;  and  the 
records  which  we  shall  soon  examine  show  clearly  that  intestates 
who  died  suddenly  were  regarded  with  less  horror  than  those  who 
died  under  normal  conditions. 

Much  obscurity  overhangs  the  English  law  of  intestacy  before 
the  thirteenth  century.  Blackstone,  adopting  the  opinion  of 
Coke,*  says  that  "  by  the  old  law  the  king  was  entitled  to  seize 
upon  his  [the  intestate's]  goods,  as  the  parens  patriae  and  general 
trustee  of  the  kingdom."  *  On  the  other  hand,  Selden  and  Pollock 
and  Maitland  deny  that  this  was  ever  a  prerogative  of  the  crown. 
Though  Coke's  contention  appears  to  be  untenable,  it  would  not 
have  been  strange  if  the  strong  English  monarchy,  adopting  the 
principle  of  the  Norman  law,  had  insisted  that  the  movables  of 
intestates  should  be  dealt  with  in  the  same  way  as  those  of  de- 
ceased usurers.  The  Grand  Coutumier  of  Normandy  says  that  all 
the  chattels  of  those  who,  after  an  illness  of  nine  days  or  more,  die 
unconfessed,  belong  to  the  duke,  though  some  lords  possess  this 
right  by  charter  or  prescription;^  and,  according  to  an  inquest 
made  by  order  of  Philip  Augustus  in  1205  regarding  the  laws 
which  Henry  II.  and  Richard  I.  had  observed  in  Normandy,  all 
the  movables  of  an  intestate  who  lay  ill  in  bed  three  or  four  days 
before  his  death  were  forfeited  to  the  king  or  to  the  lord.^  In 
1 190  the  clergy  of  Normandy  claimed,  however,  that  if  any  one 
dies  suddenly  without  leaving  a  will  his  personal  estate  should  be 
distributed  by  the  church.^    This  was  evidently  a  mooted  question 

1  Pollock  and  Maitland,  ii.  360,  rejecting  Selden's  opinion  that  intestacy  was 
common. 

*  Ibid.,  ii.  340. 

*  Reports,  ix.  38  b. 

*  Commentaries,  bk.  ii.  ch.  33. 

*  Coutumiers  de  Normandie,  ed.  Tardif,  ii.  56,  ch.  20. 

*  "  Omnia  mobilia  ipsius  domini  regis  debent  esse  ant  illius  in  cujns  terra  est " : 
Teulct,  Layettes  du  Tr^sor  des  Chartes,  i.  no.  785 ;  Duchesne,  Hist.  Norm.  Scriptores, 
1060  cf.  Tardif,  Coutumiers  de  Normandie,  i.  pt.  ii.  93;  Delisle,  Cat.  des  Actes 
de  Philippe-Auguste.  no.  961. 

^  "  Distributio  bonorum  ejus  ecclesiastica  auctoritate  fiet " :  Ralph  of  Diceto,  Im- 
agines  Historiarum  (Rolls  Series),  ii.  88. 
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in  Normandy  regarding  which  there  were  disputes  between  the  lay 
and  ecclesiastical  authorities. 

Certain  passages  may  be  found  in  the  records  which  at  first  view 
seem  to  lend  some  support  to  the  theory  of  Coke  and  Blackstone, 
but  when  carefully  scrutinized  they  fail  to  carry  conviction.  For 
example,  in  1255  Henry  III.  grants  to  the  burgesses  of  St.  Omer 
that  if  any  of  them  shall  die  in  the  king's  dominions  testate  or  in- 
testate, he  will  not  confiscate  their  goods,  but  will  allow  their  heirs 
to  have  them;^  probably  Henry  III.  is  here  merely  safeguarding 
the  men  of  St.  Omer  against  reprisals.^  In  1268  the  citizens  of 
Dublin  contended  that  the  movable  property  of  intestates  be- 
longed to  the  crown,  but  for  this  and  other  misdemeanors  they 
were  excommunicated.*  Moreover,  various  passages  in  the  rolls 
of  the  twelfth  and  thirteenth  centuries  show  that  the  chattels  of  in- 
testates were  sometimes  seized  by  the  king,*  but  in  these  cases  he 
was  probably  exercising  this  right  because  he  was  the  feudal  lord. 
In  1284  Edward  I.  craved  a  grant  of  the  goods  of  intestates  from 
Pope  Martin  IV.,  to  help  pay  the  expenses  of  his  proposed  cru- 
sade, and  met  with  a  refusal,^  though  a  grant  of  this  sort  had  been 
made  in  1256.®     These  negotiations  with  the  papacy  imply  that 

1  Cal.  of  Charter  Rolls,  i.  441.  *  Cf.  Rot  Lit.  Claus.,  i.  620. 

•  "Nullua  praelatus  vel  judex  ecclesiasticus  .  .  .  de  bonis  eorum  qui  intestati 
decedunt  se  aliquatenus  intromittat,  sed  fisco  bona  hujusmodi  applicentur  ":  Gilbert, 
Historic  Documents  (Rolls  Series),  181 ;  Chartae  Hibemiae,  32. 

^  "Aldredus  de  Muchelegate  debet  Ix.  marcas  de  catallis  Reginald!  qui  obiit  in 
domum  suam  {sic)  sine  divisa" :  Pipe  Roll,  16  Hen.  II.  p.  46.  "  Rogerus  [de  Floketorp] 
cepit  de  Emma  quae  fuit  uxor  Hugonis  Flaxenebert  de  Kyneburl*  per  manum  Eustacii 
Noth  de  eadem,  executoris  dicti  Hugonis,  eo  quod  imposuit  eis  quod  dictus  Hugo  de- 
cessit  intestatus  et  quod  medietas  bonorum  suorum  fuit  domino  regi,  et  ideo  cepit 
XX.  s.  ad  opus  suum  proprium":  3  Edw.  I.,  Rotuli  Hundredorum,  i.  447.  This  was 
wrongfully  exacted,  for  a  jury  found  that  Hugh  had  died  testate.  Roger  was  the  bailiff 
of  a  manor  that  had  escheated  to  the  king.  See  ibid.^  i.  445,  449*  ^^e  also  Rot.  Lit. 
Claus.,  i.  537  (writ,  7  Hen.  III.,  stating  that  Richard  Fitzdune  did  not  die  intestate, 
and  therefore  his  chattels  seized  on  behalf  of  the  king  are  to  be  given  to  his  executors) ; 
Close  Roll,  17  Hen.  III.,  cited  by  Selden,  Works,  iii.  1682  (writ  ordering  that  a  parson 
is  to  have  his  mortuary  out  of  the  chattels  of  Robert  de  Weston,  who  died  intestate). 
It  is  difficult  to  accept  Selden's  contention  that  the  writ  of  7  Hen.  III.  refers  to  seizure 
for  a  debt  due  to  the  king. 

•  Cal.  of  Papal  Registers,  i.  474. 

•  **  Omnia  bona  mobilia  ab  intestato  decedentium  sive  de  regno  Angliae  sive  de 
aliis  terris  [regis  Angliae]  .  .  .  pro  ilia  portione  quae  juxta  patriae  consuetudinem  de- 
cedentes  contingit  ...  ad  opus  .  .  .  regis  Angliae  ut  votum  suum  efficacius  exequi 
valeat  " :  Rymer's  Foedera  (Rec.  Com.),  i.  345.  In  1248  Innocent  IV.  decreed  that  the 
goods  of  intestates  should  be  set  aside  by  the  bishops  for  the  needs  of  the  Holy  Land: 
Fournier,  Les  Officialit^s,  89.  At  the  parliament  of  Carlisle,  in  1307,  complaint  was 
made  that  officers  of  the  pope  demand  for  his  use  all  the  goods  of  intestates :  Rotuli 
Pari.,  i.  220. 
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Henry  III.  and  Edward   I.  did   not  regard  such  goods   as  the 
property  of  the  crown. 

The  evidence  at  our  disposal  indicates  that,  according  to  the 
older  law  of  England,  the  personal  property  of  the  intestate  was 
forfeited  to  the  feudal  lord.  Cnut's  doom  seems  to  imply  that 
already  before  the  Norman  Conquest  the  lords  were  trying  to 
obtain  this  right :  "  If  anyone  dies  intestate,  be  it  through  his 
neglect  or  through  sudden  death,  then  let  not  the  lord  draw  more 
from  his  property  than  his  lawful  heriot;  and  according  to  his 
direction  let  the  property  be  distributed  very  justly  to  the  wife  and 
children  and  relations."  ^  Domesday  Book  tells  us  that  in  the  time 
of  Edward  the  Confessor  the  king  could  seize  all  the  goods  of  his 
citizens  of  Hereford  dying  without  a  will.^  The  rule  set  forth  in 
Leis  Willelme,  ch.  34,  that  the  children  of  an  intestate  shall  divide 
the  inheritance  among  them  equally,*  may  be  construed  as  an 
assertion  against  the  claims  of  the  lords.  The  coronation  charter 
of  Henry  I.  says  that  if  any  royal  vassal  meets  a  sudden  death  by 
arms  or  sickness  and  makes  no  disposition  of  his  effects  (pecunid), 
his  wife,  children,  kinsmen,  or  liege  men  shall  distribute  them  for 
the  good  of  his  soul.*  This  regulation  applies  only  to  royal  vas- 
sals, and  it  seems  to  imply  that,  except  in  cases  of  sudden  death, 
the  king  as  lord  might  exercise  the  power  of  confiscation.^  Glan- 
vill  clearly  states  that  when  any  one  dies  intestate  all  his  chattels 
are  understood  to  belong  to  his  lord,^  and  this  seems  to  be  con- 
firmed by  some  entries  in  the  Pipe  Rolls  of  Henry  11.^  The 
chapter  of  John's  Great  Charter   enacting  that  the  chattels  of  a 

^  Cnut's  Laws,  ii.  ch.  70 :  Liebemunn,  Getetze,  i.  3561 

*  Below,  p.  126,  n.  5. 

*  Liebermann,  Gesetze,  i.  514. 

*  Ibid.^  i.  522.  According  to  King  Stephen's  charter,  the  goods  of  intestate  clerics 
were  to  be  distributed  for  the  benefit  of  the  soul  by  the  counsel  of  the  church  :  Stubbs, 
Select  Charters,  120;  cf.  Pollock  and  Maitland,  English  Law,  2nd  ed.,  i.  519.  In  1190 
the  clergy  of  Normandy  claimed  that  such  goods  do  not  belong  to  the  secular  power, 
but  should  be  distributed  by  episcopal  authority  for  pious  uses :  Ralph  of  Diceto, 
Imagines  Hist.,  ii.  87. 

*  According  to  the  Grand  Coutumier  of  Normandy  and  the  Etablissements  de 
Saint  Louis,  desperati  or  inconftssi  do  not  forfeit  their  movables  in  case  of  sudden 
death,  but  only  after  a  fatal  illness  of  eight  or  nine  days :  Auffiroy,  Evolution  du  Tes- 
tament, 556 ;  Du  Cange,  s.  v.  intestatio.  See  also  the  rule  laid  down  by  the  clergy  of 
Normandy  in  1190  and  the  inquest  made  in  1205,  above,  p.  121. 

*  Bk.  vii.  ch.  16 :  "  Cum  quis  vero  intestatus  decesserit  omnia  catalla  sua  sai  domini 
esse  intelliguntur ;  si  vero  plures  habuerit  dominos,  quUibet  eorum  catalla  sua  recu- 
perabit  quae  in  feodo  suo  reperiet." 

T  18  Hen.  II.,  pp.  98,  133. 
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free  man  who  dies  intestate  should  be  distributed  by  the  hands  of 
his  near  kinsmen  or  friends  under  the  supervision  of  the  church,^ 
seems  to  have  transferred  power  from  the  king  and  other  lords  to 
the  prelates ;  and,  though  this  chapter  was  omitted  in  the  con- 
firmations of  the  charter,  probably  because  it  collided  with  the  in- 
terests of  the  lay  lords,  the  church  exercised  the  right  to  distribute 
the  personal  property  of  intestates  since  the  second  quarter  of  the 
thirteenth  century^  and  perhaps  since  the  early  part  of  Henry  III.'s 
reign.  The  constitutions  of  Walter  of  Cantilupe,  bishop  of  Worces- 
ter (1240),  assert  that  the  distribution  should  be  made  under 
the  supervision  of  the  lord  and  him  whom  the  bishop  shall  have 
deputed  for  that  purpose.*  This  arrangement  looks  like  a  com- 
promise in  a  struggle  between  the  barons  and  the  prelates  or  be- 
tween the  principles  set  forth  in  Cnut's  doom  and  in  John's 
charter.  Bracton's  statement  of  the  law  of  his  time  is  also  reminis- 
cent of  the  older  law :  "  If  a  free  man  dies  intestate  and  suddenly, 
his  lord  should  in  no  wise  meddle  with  his  goods,  save  in  so  far  as 
this  is  necessary  in  order  that  he  may  get  what  is  his,  namely,  his 
heriot,  but  the  administration  of  the  dead  man's  goods  belongs  to 
the  church  and  to  his  friends,  for  a  man  does  not  deserve  punish- 
ment although  he  has  died  intestate."  ^ 

There  are,  moreover,  indications  that  in  Bracton's  day  and  later 
the  lords  remembered  their  old  right,  and  sometimes  tried  to  assert 
it  in  defiance  of  the  church.  In  the  articles  presented  to  Henry  III. 
by  the  bishops  in  1257,  it  is  stated  that  the  king  and  other  feudal 
lords  seize  the  goods  of  intestates,  and  do  not  permit  their  debts 
to  be  paid  or  the  residue  to  be  applied  by  the  ordinary  to  the  use 
of  the  children  or  kinsmen  and  to  other  pious  uses.^  Lords  who 
do  this  were  threatened  with  excommunication  at  the  Council  of 
Merton  in  1258,  and  at  the  Council  of  Lambeth  in  I26i.*  In  1279 
Archbishop  Peckham  rebukes  Llewellyn,  prince  of  Wales,  for  con- 
fiscating **  bona  intestatorum  vestrorum**  \  ^  and  in  1305  the  bishop 
of  Llandaff  complains  to  Edward   I.  that  the  magnates  will  not 

1  Stubbs,  Select  Charters,  300,  ch.  27. 

*  In  1239  a  rule  is  made  reg;arding  the  administration  of  the  goods  of  intestates  in 
the  absence  of  the  bishop :  Wilkins,  CondKa,  i.  664. 

•  /^/V.,  i.  675. 

*  Bracton,  f.  60  b,  ed.  Twiss,  i.  480.  Bracton's  text  is  open  to  the  interpretation 
that  if  intestacy  is  not  occasioned  by  sudden  death  it  may  be  a  cause  of  forfeiture. 

»  Matthew  Paris,  Chronica  Majora,  ed.  Luard,  vi.  358 ;  Wilkins,  Concilia,  i.  728 ;  cf. 
ibid.,  i.  724. 

•  Ibid.,  i.  740,  754;  cf.  ibid,  ii.  705.  »  Registrum  J.  Peckham,  i.  77. 
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allow  him  to  administer  the  goods  of  intestates.^  The  lords  also 
continued,  in  some  parts  of  England  at  least,  to  confiscate  the 
chattels  of  their  villeins  dying  intestate.^ 

In  the  marches  of  Wales  the  old  law  in  favor  of  the  lords  seems 
to  have  been  maintained  long  after  the  reign  of  Edward  I.  In  1278 
the  lord  of  Kemes  agreed  to  waive  his  claim  to  the  property  of 
intestates.*  In  1352  Edward  III.  ordered  three  commissioners  to 
inquire  whether  Sir  Henry  Hastings,  a  tenant-in-chief,  and  others 
died  intestate,  and  whether,  according  to  the  custom  of  the  marches 
of  Wales,  all  the  chattels  of  tenants  dying  intestate  belonged  to  their 
lords.  A  jury  sworn  before  two  of  the  commissioners  in  1354  de- 
clare that  from  time  immemorial  it  has  been  customary  for  the 
lords  to  have  all  such  chattels.*  They  say  that  Sir  Henry  left  a 
will,  but  that  Grono  ap  levan  died  intestate  during  the  present 
reign ;  his  chattels  are  worth  40?.*  An  attempt  was  made  to  enforce 
the  old  custom  as  late  as  the  reign  of  Edward  VI.^ 

Attention  must  finally  be  called  to  the  town  charters,  which, 
though  they  contain  many  references  to  intestacy,  have  been  passed 
over  in  silence  by  all  writers  on  this  subject.  Their  examination 
will  confirm  the  view  that  long  after  Bracton  wrote  his  law-book 
the  king  and  other  lay  lords  still  remembered  their  old  right,  and 
that  their  tenants,  in  the  boroughs  at  least,  regarded  exemption 
from  its  exercise  as  a  privilege.  The  following  list  of  references 
to  the  evidence  on  this  subject  does  not  profess  to  be  exhaustive.^ 

^  Memoranda  de  Parliamento,  1305,  ed.  Maitland,  75.  The  king  answered  that  he 
would  not  interfere  with  the  custom  of  the  country,  meaning  perhaps  the  custom  of 
Wales.  For  conflicts  arising  from  the  claims  of  the  prelates  in  France,  see  Auffroy, 
Evolution  du  Testament,  558-60. 

^  Court  Rolls  of  the  manor  of  Wakefield,  ed.  Baildon,  L  256,  260;  Rotuli  Hun- 
dredorum,  ii.  758;  Pollock  and  Maitland,  2nd  ed.,  i.  417.  Some  lords  did  not  permit 
their  serfs  to  make  wills  or  impeded  their  execution :  Letters  from  Northern  Registers, 
73;  WiUtins,  Concilia,  t  724,  740,  754,  ii.  155,  553,  705. 

*  '*  Item  si  aliquis  liber  homo  de  Kemeis  decedat  intestatus  praedictus  dominus  nihil 
habebit  de  bonis  intestati "  :  Baronia  de  Kemeys  (Cambrian  Archaeol.  Assoc),  59. 

4  *'  Consuetudo  est  in  marchia  Walliae  optata  [?  obtenta]  et  usitata  quod  domini 
partium  illarum  omnia  bona  et  catalla  tenentium  suorum  in  partibus  illis  intestatorum 
decedentium  ratione  dominii  sai  praedicti  habent  et  habere  consueverunt  a  tempore  quo 
non  extat  memona." 

*  Baronia  de  Kemeys,  I4>  71. 

*  Ibid.y  1 5.  In  1485  we  hear  of  the  office  of  selling  goods  of  intestates  in  the  county  of 
Flint,  —  an  office  which  seems  to  have  been  in  the  gift  of  the  king :  Rotuli  Pari.,  vi.  353. 

^  The  references  are  to  town  charters,  excepting  those  concerning  Cardiff,  Hereford, 
Preston,  and  Tewkesbury,  which  are  to  customals  or  to  Domesday  Book.  The  aster- 
isk indicates  that  the  privilege  was  granted  by  a  baron.  Where  there  is  no  asterisk 
the  reference  is  to  a  royal  charter,  except  in  the  cases  of  Hereford  and  Preston. 
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Bala,  1289  :  Record  of  Caernarvon,  175. 

Bath,  1256  :  Warner,  History  of  Bath,  app.  xlv. 

Beaumaris,  1296:  Record  of  Caernarvon,  159. 

Bere,  1284:  Archaeologia  Cambrensis,  1849,  iv.  2'6« 

Bristol,  1256 :  Seyer,  Charters  of  Bristol,  22. 
•Cardiff,  before  1183  :  Clark,  Cartae  de  Glamorgan,  iil  78.* 

Cardigan,  1284 :  Placita  de  quo  Warranto,  821. 

Carmarthen,  1257  :  Charters  of  Carmarthen,  7. 

Carnarvon,  1284:  Record  of  Caernarvon,  185. 
♦Chester,  c,  1200 :  Hist.  MSS.  Com.,  viii.  356.* 

Chester,  1300:  ibid,^\\\\,  357.* 

Conway,  1284:  Record  of  Caernarvon,  163. 

Cork,  1242  :  Chartae  Hibemiae,  25.* 

Criccieth,  1284:  Record  of  Caernarvon,  197. 

Flint,  1284  :  Taylor,  Notices  of  Flint,  32. 

Guildford,  1257  :  CaL  of  Charter  Rolls,  i.  456* 

Harlech,  1284:  Record  of  Caernarvon,  193. 
♦Haverfordwest,  1219-31 :  English  Hist.  Review,  xv.  518.* 

Haverfordwest,  1291  :  ibid, 

Hereford,  1086 :  Domesday  Book,  L  179  a,* 
♦Kells,  temp,  John:  Chartae  Hibemiae,  17.* 
♦Kidwelly,  1329  :  Archaeologia  Cambrensis,  1856,  ii.  276.^ 

Kingston-upon-Thames,  1256  :  Roots,  Charters  of  Kingston,  28. 
•Laugharne,  1300 :  Archaeologia  Cambr.,  1879,  x.  suppl.  xlii. 

Newborough,  1284:  Record  of  Caernarvon,  179. 
•Newport  (Pembrokesh.),  ii92(?) :  Baronia  de  Kemeys,  15,  50.* 

Northampton,  1257  :  Cal.  of  Charter  Rolls,  i.  459. 

Oswestry,  1398:  Shropsh.  Archaeol.  Soc,  Trans.,  ii.  192. 

^  "  Item  quacunque  morte  burgensis  pnieoccupatus  fuerit,nisi  per  nequitiam  dampna- 
tos,  uxor  ejus  et  liberi  sui  habebunt  catalla  mortui  vel  proximi  parentes  ipsius  tanquam 
heredes  si  non  habuerit  uxorem  vel  liberos."    From  a  customal  of  the  twelfth  century. 

*  "  Et  si  aliquis  dvis  de  praedicta  civltate  in  servitio  meo  occisus  fucrit,  de  catallis 
suis  fiat  ac  si  ipse  rationabile  testamentum  fecisset." 

*  Whether  they  die  testate  or  intestate,  the  goods  of  the  citizens  are  not  to  be  con- 
fiscated by  the  king  but  are  to  go  to  their  heirs. 

*  "  Heres  burgensis  quacumque  morte  praeoccupati  habeat  hereditatem  et  catallum 
patris  sui." 

*  "  Si  quis  morte  praeventus  non  divisisset  quae  sua  erant,  rex  habebat  omnem  ejus 
pecuniam." 

*  <'  Quicumque  praedictorum  burgensium  de  K.  sive  in  terra  sive  in  mari  testatus 
vel  intestatus  obierit,  heres  ipsius  duodecim  denarios  in  relevium  pacabit  et  hereditatem 
suam  qniete  possidebit." 

^  Henry,  duke  of  Lancaster,  grants,  2  Edw.  [III.]»  that  if  any  burgher  should  die 
intestate  his  son  and  heir  shall  have  his  property"  without  challenge  of  us  or  our  heirs." 

'  "  Item  si  burgensis  moritur  de  quacunque  morte  morietur,  nisi  per  judicium  pro 
felonia  vitam  suam  amittat,  ego  nihil  habebo  de  catallo  nisi  relevium  scilicet  xii.  d." 
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•Oswestry,  1407  :  ibid.^  ii.  199. 

.   Oxford,  1257:  Ogle,  Royal  Letters,  11. 
Pembroke,  temp.  Hen.  II.  :  Cal.  of  Patent  Rolls,  1377-81,  p.  107.* 
Preston,  temp.  Hen.  II.  (?) :  English  Hist.  Review,  xv.  499." 
Rhuddlan,  1379:  Cal  of  Patent  Rolls,  1273--31,  p.  334. 

•Saltash,  temp.  Hen.  HI.  2  Luders,  Reports,  ii.  119.* 
Shrewsbury,  1256  :  Owen  and  Blakeway,  Hist,  of  Shrewesbury,  i.  i3i. 
Stamford,  1257  :  Cal.  of  Charter  Rolls,  i.  472. 

•Tenby,  temp.  Hen.  III. :  English  Hist.  Review,  xvi.  103.* 

•Tewkesbury,  before  1183  :  Clark,  Cartae  de  Glamorgan,  iii.  78.* 

The  same  formula  is  used  in  the  royal  charters  with  few  excep- 
tions :^  the  king  promises  that  if  any  burgesses  should  die  within 
his  dominions  testate  or  intestate,  he  will  not  cause  their  chattels 
to  be  confiscated,  but  the  heirs  shall  have  them  intact,  in  so  far  as 
it  can  be  shown  that  they  belonged  to  the  deceased,  provided  that 
sufficient  knowledge  or  proof  of  the  heirs  can  be  had  J     Perhaps  the 

^  '*  Et  [si]  burgensis  ejusdem  villae  quacumque  morte  et  quocumque  loco  sive  in 
terra  sive  in  mari  sive  cum  testamento  sive  sine  testamento  moriatur,  heres  suus  omnes 
res  soas  habeat  per  donandum  xii.  d.  de  relevio." 

*  "  Si  burgensis  de  villa  morte  subitanea  obierit,  uxor  ejus  et  heredes  sui  omnia 
catalla  sua  et  terras  suas  quiete  habebunt.  Ita  quod  dominus  suus  nee  justiciarii 
manum  ponant  in  domibus  vel  in  catallis  defuncti  nisi  publice  ezcommunicatus  fuerit, 
sed  consilio  sacerdotis  et  vidnorum  in  elemosinis  expenduntur." 

*  Reginald  de  Valle  Torta  grants  to  his  burgesses :  "et  quisquis  illorum  obierit  de 
quacunque  morte  fuerit,  heres  ejus  catalla  ipsius  in  pace  habebit  et  terram  suam  per 
tnginta  denarios  releviabit  ad  plus." 

^  "  Concedimus  quod  si  quis  burgensiom  praedictorum  morte  subita,  quod  absit, 
moriatur,  omnia  catalla  sua  sibi  fore  salva  et  heredem  suum  in  hereditatem  suam  per 
relevium  xii.  d.  libere  introire." 

'  Customal  of  Cardiff  and  Tewkesbury.    See  above,  under  Cardiff. 

*  The  exceptions  are  Chester,  Cork,  and  Pembroke.  In  the  charters  of  Chester  and 
Cork  the  formula  is  merely  abbreviated. 

^  '*  Si  dicti  burgenses  aut  eorum  aliqui  infra  terram  et  potestatem  nostram  testati 
decesserint  vel  intestati,  nos  vel  heredes  nostri  bona  ipsorum  confiscari  non  faciemus, 
quin  eorum  heredes  ea  integre  habeant,  quatenus  dicta  catalla  dictorum  defunctorum 
fuisse  constiterit,  dum  tamen  de  dictis  heredibus  notitia  aut  fides  sufficienter  habeatur." 
This  formula  is  also  used  in  the  baronial  charters  of  Laugharne  and  Oswestry,  and  in 
a  grant  made  by  Henry  III.  to  the  burgesses  of  St.  Omer  (Cal.  of  Charter  Rolls,  i. 
441) ;  instead  of  "heirs "  the  charter  of  Oswestry  (1407)  has  "  heirs  and  executors  " 
The  formula,  as  set  forth  above,  should  be  compared  with  that  of  a  charter  granted 
during  the  reign  of  Henry  II.  by  his  son  Richard  to  the  men  of  La  Rochelle :  "  Qui- 
cumque  ex  illis  sive  testatus  sive  intestatus  sive  confessus  sive  non  morietur,  omnes 
res  ejus  et  possessiones  integre  et  quiete  remaneant  heredibus  suis  et  genero  soo  " 
(Ordonnances  des  Rois,  xi.  318,  from  the  inspeximus  of  Louis  VIII.,  1224).  An  in- 
speximus  of  Alphonse  of  Poitiers,  1241,  adds  the  words  ''  id  est "  after  **  intestatus  " : 
Besly,  Histoire  des  Comtes  de  Poitou,  500.  For  other  grants  of  this  privilege  to 
French  towns,  see  Ordonnances  des  Rois,  .^i.  319,321, 337,  495;  Auffroy,  Evolution  du 
Testament,  557. 
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demand  for  this  privilege  was  stimulated  in  1256-57  and  1284  by 
the  negotiations  between  the  crown  and  the  papacy.^  The  charters 
of  baronial  towns  which  state  that  the  chattels  of  burgesses  who  die 
suddenly  or  **  by  any  sort  of  death  "  shall  go  to  their  heirs,  doubt- 
less refer  to  cases  of  intestacy.  A  grant  of  Henry  II.  to  La  Rochelle 
tells  us  that  a  burgher  who  breaks  his  neck  or  is  drowned,  has  not 
an  opportunity  to  confess  and  make  his  will ;  therefore  his  prop- 
erty is  to  be  distributed  by  his  kinsmen  and  friends  for  the  good 
of  his  soul.^ 

The  town  records  of  England  give  little  information  concerning 
the  disposition  of  the  goods  of  the  intestate.  The  rule  laid  down 
in  the  Preston  customal  seems  to  mean  that  out  of  his  estate  pro- 
vision was  to  be  made  for  the  benefit  of  his  soul  by  the  parish 
priest  and  the  dead  man's  friends  or  kinsmen.*  According  to  the 
customal  of  Sandwich,  which  probably  records  the  usages  of  the 
fourteenth  and  fifteenth  centuries,  the  mayor  and  jurats  have 
the  administration  of  the  bona  intestatorum  in  the  following  manner. 
The  mayor  takes  with  him  the  jurats  and  sometimes  the  rector  or 
vicar  of  the  dead  man's  parish,  and  they  ascertain  what  he  pos- 
sessed in  money,  goods,  and  debts  at  the  time  of  his  death.  Then 
they  appoint  two  executors,  who  are  sworn  to  make  an  inventory. 
After  payment  of  debts  and  funeral  expenses,  the  residue  is  divided 
into  three  equal  parts,  if  there  is  a  wife  and  children;  into  two 
equal  parts,  if  there  is  a  wife  but  no  children.  Then  the  dead  man's 
part  (the  third  or  halQ  is  distributed  for  the  benefit  of  his  soul ;  and 
finally  the  executors  render  an  account  before  the  mayor  and  jurats, 
the  friends  or  kinsmen,  and  the  rector  or  vicar,  if  they  desire  to  be 
present.  The  record  adds  that  this  practice  has  been  in  use  from 
ancient  times  without  any  contradiction  on  the  part  of  the  arch- 
deacon of  Canterbury  or  any  other  ordinary.*    The  dead  man's 

*  Above,  p.  122. 

*  '*  Si  vero  aliquis  eorum  colli  fractione  yel  submersione  Tel  aliquo  catu  subita  morte 
praeventus  f uerit  et  spatiam  confitendi  non  habuerit,  concedo  ut  secundum  rationabilem 
dispositionem  et  considerationem  parentum  et  amicorum  suorum  res  suae  distribuantur 
et  eleemosynae  fiant  proanima  ipsius  *' :  Ordonnances  des  Rois,  zi.  319.  See  also  the 
claim  of  the  clergy  of  Normandy  io  1 190,  in  Ralph  of  Diceto,  Imagines  Hist.,  ii.88 :  '*  Si 
quis  vero  subitanea  morte  vel  quolibet  alio  fortuito  casa  praeoccupatus  fuerit,  at  de 
rebus  suis  disponerenon  potsit,  distributio  bonorumejus  ecdesiastica  auctoritate  fiet." 

*  Above,  p.  127,  n.  2. 

^  "  Ita  semper  quod  de  bonis  ipsi  defuncto  pro  portione  accidentibus  fiat  testamentum 
per  visum  et  auxilium  amicorum  suorum,  si  interesse  voluerint,  et  distributio  [sit]  per 
manus  ipsorura  ezecutorum  debita  et  fidelis  [secundum  quod]  credunt  quod  voluntas 
911a  fuerit  dum  vixerit,  et  ad  elemosinam  et  vias  emendendas  j>ro  anima  sua  juxta 
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part  was  probably  expended  for  pious  uses  in  other  towns,  like 
London,  York,  Chester,  Bristol,  Dublin,  and  Newcastle-upon-Tyne, 
where  the  tripartite  division  of  the  chattels  of  a  man  with  wife  and 
children  existed.^  But  Bracton,  after  speaking  of  tb^  law  of  in- 
testacy and  the  tripartite  division  of  chattels,  vaguely  intimates  that 
other  rules  prevailed  in  some  boroughs  and  cities.^  Most  of  the 
records  say  that  the  personal  property  of  the  intestate  shall  go  to 
his  heirs  or  to  his  wife  and  children,  without  specifying  any  limi- 
tation or  legitim.  The  heirs  would,  however,  probably  regard  it 
as  a  religious  duty  to  do  something  for  the  repose  of  the  intestate's 
soul ;  and,  as  at  Preston,  this  would  naturally  be  done  with  the  help 
or  advice  of  the  parish  priest  But  we  hear  nothing  of  the  inter- 
vention of  the  ordinary,  except  at  Dublin  in  1268,  when  the  citi- 
zens resented  it;  ^  and  the  Sandwich  customal  expressly  excludes 
any  intervention  of  this  sort.  Such  opposition  to  the  assertion  of 
episcopal  authority  was  to  be  expected  in  towns  the  magistrates 
of  which  had  the  probate  of  wills.     In  many  boroughs  during  the 

bononim  qnantitatem.  .  .  .  £t  hmec  solent  fieri  ab  antique  usqae  ad  nunc  sine  aliqua 
contradictione  domini  archidiaconi  Cantuariensis  Tel  alicujus  alterius  ordinarii  *' :  Boys, 
Hist,  of  Sandwich,  524-5.  In  some  parts  of  France  the  priest  or  the  kinsmen  might 
make  a  will  on  behalf  of  the  intestate :  Auffroy,  ^Tolution  da  Testament,  557  ;  Recueil 
des  Monuments  In^dits,  ed.  Thierry,  iv.  408.  Many  bequests  were  made  by  the  citizens 
of  Bristol  for  the  repair  of  highways :  Wadley,  Abstracts  of  Wills,  passim.  Another 
chapter  of  the  Sandwich  customal  says  that  the  movables  of  orphans  are  at  the  dispo- 
sition of  the  mayor  and  jurats,  "  quia  apud  nos  catalla  et  bona  mobilia  non  accidunt 
hereditarie  heredibus  defuncti  prout  accidunt  tenementa,  redditus  et  possessiones,"  but 
a  portion  of  such  chattels  is  set  aside  for  masses,  the  repair  of  roads,  and  similar  works 
of  charity ;  thus  in  1351  two-thirds  were  distributed  in  this  way,  and  only  one* third  went 
to  the  heirs:  Boys,  514. 

1  For  London,  York,  and  Chester,  see  Sharpe,  Cal.  of  Wills,  i.  p.  xzxiii. ;  Pollock  and 
Maitland,  English  Law,  and  ed.,  ii.  350;  Widdrington,  Analecta  Eboracensia,  68,  500; 
Statutes  of  the  Realm  (Rec  Com.),  vi.  372.  The  rule  laid  down  in  the  Chester  charter 
(c.  1200,  above,  p.  126)  seems  to  imply  that  there  was  a  definite  division  of  the  chattels 
in  that  city.  The  Bristol  wills  often  make  a  threefold  division  of  movables  :  Wadley, 
Abstracts  of  Wills,  p.  104,  "  tertia  vero  pars  sit  mihi  hoc  modo  " ;  cf.  ibid.^  pp.  49,  75- 
77,  81, 90, 91,  100, 103,  etc.  For  "  the  dead's  portion  "  (a  third)  at  Dublin,  see  Gilbert, 
Cal.  of  Records,  i.  129, 131.  The  custom  of  Newcastle-upon-Tyne,  that  the  third  part  of 
all  the  goods  of  a  burgher  should  be  inherited  by  his  children,  was  adopted  by  the  Scotch 
burghs :  Ancient  Laws  of  the  Burghs  of  Scotland,  ed.  Innes,  55,  17a.  Pollock  and 
Maitland,  ii.  362,  believe  that  the  eldest  son  or  heir  could  claim  no  bairn*s  part ;  but, 
according  to  the  Newcastle  custom,  he  was  to  have  the  same  portion  of  the  goods  as 
any  of  the  other  children.  The  Leges  Burgorum,  ch.  116,  also  give  a  long  list  of  heir- 
looms ox prindpalia  which  he  inherits:  Ancient  Laws,  56,  cf.  ibid.^  171. 

*  Bracton,  f.  61 ;  Fleta,  bk.  ii.  ch.  57,  %\o\  cf.  Pollock  and  Maitland,  ii.  350,  for  a 
criticism  of  Bracton's  statement  regarding  London. 

'  Above,  p.  1 22.  In  the  same  year  the  dttzens  of  London  were  excommunicated 
for  admitting  wills  to  probate  in  the  hustings :  Liber  de  Antiquis  Legibus,  106. 
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thirteenth  and  fourteenth  centuries  the  municipal  magistrates  pro- 
nounced on  the  validity  of  wills  ^  and  administered  justice  on  behalf 
of  the  legatee  whose  legacy  was  withheld/-*  though  this  jurisdiction 
was  evidently  regarded  with  disfavor  by  the  prelates.'  The  mu- 
nicipal authorities  before  whom  wills  were  proved  would  naturally 
claim  the  right  to  administer  the  intestate's  property.  "The 
right  to  regulate  the  administration  of  intestates  was  too  closely 
connected  with  the  testamentary  jurisdiction  to  be  conveniently 
separated  from  it."* 

While  we  have  tried  to  show  that  there  are  indications  of  a 
struggle  of  the  feudal  lords  to  obtain  or  maintain  their  right  to  con- 
fiscate the  chattels  of  intestates  —  a  struggle  which  lasted  from  the 
time  of  Cnut  to  the  time  of  Edward  I.,  and  of  which  we  still  find 
reminiscences  in  the  records  of  the  fourteenth  century,  —  the  main 


1  For  probate  in  the  hustings  of  London  from  1256  onward,  see  Sharpe,  Cal.  of 
Wills,  i.  pp.  xlii-xlvi ;  Liber  Albus.  180,  403,  407 ;  Ricart's  Kalendar,  97-99 ;  Pollock 
and  Maitland,  ii.  331.  See  also  Domesday  of  Ipswich,  ed.  Twiss,  70-86;  Bacon,  Annals 
of  Ipswich,  10,  16,  25-27,  41-46,  50-55,  59-61,  68-73,  etc.  (wills  proved  from  1269  on- 
ward) ;  Placitornm  Abbreviatio,  211, 216,  235  (Canterbury,  Oxford,  and  London,  temp. 
Edw.  I.) ;  Little  Red  Book  of  Bristol,  ed.  Bickley,  i.  32,  52-54  (ordinance  concerning 
probate,  1344,  etc.) ;  Hist.  MSS.  Com.  xi.  pt.  iiL  188  (grant  by  Edw.  II.  that  wills 
touching  tenements  in  King's  Lynn  shall  be  proved  and  enrolled  before  the  mayor) ; 
Owen  and  Blakeway,  Hist,  of  Shrewsbury,  L  382 ;  Oliver,  Hist,  of  Exeter,  222 ;  Wid- 
drington,  Analecta  Eboracensia,  71.  These  references  suffice  to  modify  or  confute  the 
opinion  of  Bracton  and  the  decision  of  the  royal  judges,  19  Edw.  I.  (Pollock  and  Mait- 
land,  iL  330),  that  the  jurisdiction  over  bequests  of  burgage  tenements  belonged  to  the 
ecclesiastical  courts.  In  some  boroughs  a  will  was  proved  first  before  a  representative 
of  the  bishop,  and  afterwards  before  a  town  magistrate  in  the  gildhall :  Wadley,  Ab- 
stracts of  Bristol  Wills,  3,  5, 7,  etc.  ;  Manship,  Hist,  of  Yarmouth,  405 ;  Bacon,  Annals 
of  Ipswich,  41 ;  Tighe  and  Davis,  Annals  of  Windsor,  i.  324 ;  Registers  of  Walter 
Bronescombe,  etc.,  ed.  Hingeston-Randolph,  436  (Exeter) ;  Hist.  MSS.  Com.,  xi.  pt. 
iii.  233-4  (King's  Lynn).  Perhaps  a  canon  of  Boniface's  Constitutions  (1261,  Wilkins, 
Concilia,  i.  754 ;  cf,  ibid.,  i.  550,  ii.  705)  may  be  directed  against  this  practice  :  "  Item 
testamentis  coram  ordinariis  locorum  probatis  et  approbatis  eonindem  probatio  seu 
approbatio  testamentorum  a  laids  nullatenus  exigatur."  Though  the  records  empha- 
size the  claim  of  the  burgesses  that  wills  devising  burgage  tenements  should  be  proved 
in  the  borough  court,  many  of  the  wills  thus  proved  (for  example,  at  London,  Bristol, 
and  King's  Lynn)  bequeathed  chattels  only,  or  both  chattels  and  land. 

>  Since  the  first  half  of  the  fourteenth  century  we  hear  of  actions  in  the  borough 
courts  by  the  writ  ex  gram  querela  to  recover  bequests  of  burgage  tenements :  Little 
Red  Book  of  Bristol,  ed.  Bickley,  L  33 ;  Liber  Assisarum,  t  232,  250 ;  Law  Quarterly 
Review,  i.  265.  As  early  as  1291  the  legatee  had  a  remedy  in  the  borough  court  of 
Ipswich  against  the  executors  who  would  not  give  him  seisin :  Domesday  of  Ipswich, 
ed.  Twiss,  72,  82. 

*  Liber  de  Antiqub  Legibus,  106;  Letters  from  Northern  Rasters,  71. 

*  Stubbs,  in  Report  of  Eccles.  Courts  Commission,  1883.  p.  xxiii.  He  makes  this 
statement  in  speaking  of  the  jurisdiction  of  the  church  tribunals. 


Digitized  by 


Google 


THE  MEDIEVAL  LAW  OF  INTESTACY,  131 

object  of  this  paper  has  been  to  call  attention  to  the  fact  that 
throughout  the  thirteenth  century  many  boroughs  were  purchasing 
from  their  lords  a  favor  or  privilege  which,  according  to  Bracton, 
was  the  right  of  every  free  man.  In  the  very  decade  when  Bracton 
was  asserting  that  the  lord  shall  not  meddle  with  the  intestate's 
goods,  the  lords  were  selling  a  burghal  franchise  which  implied 
that  they  had  the  right  to  seize  such  goods.  The  importance  of 
personal  property  in  boroughs,  which  was  due  to  the  predominance 
of  mercantile  over  agricultural  interests,  would  naturally  make  both 
the  lords  and  the  burgesses  inclined  eagerly  to  assert  their  claims 
against  the  pretensions  of  the  prelates.  The  old  law  of  intestacy, 
as  set  forth  by  Glanvill,  pressed  more  heavily  upon  the  tradesmen, 
whose  wealth  was  made  up  mainly  of  chattels,  than  upon  rural  free- 
holders and  villeins.  It  is  not  strange,  therefore,  that  the  town  law 
since  the  thirteenth  century  strove  to  reject  the  pretensions  of  both 
lords  and  prelates,  and  to  establish  the  rule  that  the  chattels  of  the 
intestate  should  go  to  his  kinsmen,  who  would,  however,  be  ex- 
pected to  devote  a  portion  of  his  property  to  pious  works  for  the 
atonement  of  his  sins  and  the  benefit  of  his  soul. 

Charles  Gross, 
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The  Law  Schck)l.  —  The  registration  in  the  School  on  November  15  for 
the  last  twelve  years  is  shown  in  the  following  table :  — 

»893-94'         «894-9S»      tiqs-tfo.      1896-97.     1897-98.      1898-99. 

Res.  Grad —  —  —  —  i  i 

Third  year 66  82  96  93  130  102 

Second  year 122  135  138  179  157  169 

First  year 140  172  224  169  216  218 

Specials 23  13  9  31  41  58 

Total 351  402  467  472  545  548 

1899-1900.  1900-01.  1901-02.  Z902-03.  1903-04.  1904-0$* 

Res.  Grad —  i  i  —             4             i 

Third  year 134  144  149  167          180          182 

Second  year 193  202  190  196         201          2*32 

First  year 232  241  229  228          293          28q 

Specials 51  58  59  49           60           58 

Total 610  646  628  640  738  758 

The  following  tables  show  the  sources  from  which  the  twelve  successive 
classes  have  been  drawn,  both  as  to  previous  college  training  and  as  to 
geographical  districts:  — 

Hakvakd  Graduates. 

From  Mas-  New  England  outside    Outside  of  New 

Oassof  sachttsetts.  of  Massachusetts.  England.  TotaL 

1896  23  7  17  47 

1897  27  2  15  44 

1898  42  I  25  68 

1899  45  6  19  70 

1900  50  II  30  91 

1901  45  3  28  76 

1902  59  2  28  89 

1903  43  4  38  75 

1904  47  5  ^7  60 
[905           44             4           20  68 

1906  52  7  32  91 

1907  44  6  40  90 
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As  the  forty-one  Harvard  seniors  in  the  first  year  class  have  in  each 
instance  completed  the  work  required  for  the  Harvard  A.  B.  degree,  all 
members  of  the  class  are  virtually  college  graduates.  The  same  is  true  of 
practically  the  entire  School.  Of  the  fifty-eight  special  students,  twenty- 
four  have  entered  this  year,  and  of  these  twenty  are  graduates  of  a  college 
or  university,  four  having  received  a  degree  in  law. 

One  hundred  and  fourteen  colleges  and  universities  have  representatives 
now  in  the  School  as  compared  with  one  hundred  and  eleven  last  year  and 
ninety-four  the  previous  year.  In  the  first  year  class  sixty-nine  colleges  and 
universities,  as  compared  with  sixty-three  last  year,  are  represented,  as  follows : 
Harvard,  90;  Yale,  16 ;  Brown,  13  ;  Dartmouth,  12  ;  Williams,  9 ;  Amherst, 
8  ;  Bowdoin,  6 ;  California,  Colby,  Holy  Cross,  Nebraska,  4 ;  Cornell  Uni- 
versity, Illinois  College,  Stanford,  Notre  Dame,  Ohio  Wesleyan,  Wesleyan 
(Ct.),  3 ;  Bates,  Chicago,  Georgetown  College,  Hamilton,  State  College  of 
Kentucky,  Princeton,  Washington  and  Jefferson,  Western  Reserve,  2 ;  Uni- 
versity of  Alabama,  Amity,  Bethany,  Cambridge,  Cincinnati,  Colorado 
College,  De  Pauw,  Drury,  Earlham,  Georgetown  University,  Hamilton, 
Haverford,  Howard,  Indiana,  Iowa  University,  Iowa  Wesleyan,  Johns  Hop- 
kins, Lake  Forest,  Lehigh,  Manhattan,  Massachusetts  Institute  of  Tech- 
nology, Mercer,  Michigan,  Missouri,  College  City  of  New  York,  North 
Carolina,  Oberlin,  Ohio  State,  Oregon,  Oxford,  Pomona,  Rochester,  St. 
Vincent's,  Swarthmore,  Syrian  Protestant,  Texas,  Tufts,  Tulane,  Union  (Ky.), 
Valparaiso,  Vermont,  Wabash,  Waynesburg,  Wisconsin,  Wooster,  i.  There 
are  at  present  in  the  School  ten  law  school  graduates,  of  whom  three  have 
received  also  an  academic  degree,  representing  the  following  law  schools : 
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Baldwin,  Cincinnati,  Dalhousie,  Dickinson,  Harvard,  Kings  (Windsor),  Uni- 
versity of  Illinois,  Maryland,  New  York  University,  Washington  University 
(Mo). 


The  Theory  of  a  **  Federal  Common  Law."  —  Although  it  is  the  gen- 
eral policy  of  the  federal  courts  to  follow  the  decisions  of  the  state  courts 
on  questions  of  interpretation  of  statutes,  still,  as  a  recent  case  shows,  if  the 
rights  of  the  parties  have  been  fixed  by  contract  before  the  state  courts  have 
adjudicated  upon  the  statute,  the  federal  courts  will  exercise  their  inde- 
pendent judgment,  and  may  declare  a  statute  valid  which  the  supreme 
court  of  the  state  has  adjudged  void  as  in  contravention  to  the  state  con- 
stitution. Great  Southern  Fireproof  Hotel  Co,  v.  yones^  193  U.  S.  532. 
In  like  manner,  the  common  law  rules  laid  down  by  the  supreme  court  of 
the  state  may  be  disregarded  by  the  federal  courts.^ 

The  cases  establishing  this  latter  doctrine  have  been  made  the  basis  of  a 
theory  that  there  is  a  federal  common  law  as  distinguished  from  that  of 
the  separate  states.  Starting  with  the  proposition  that  the  common  law  is 
adopted  by  the  state  itself  and  is  promulgated  in  the  decisions  of  its  supreme 
court,  it  is  contended  that  when  the  rules  applied  by  the  federal  courts 
differ  from  those  enforced  by  the  state  courts,  the  federal  courts  are  fol- 
lowing a  law  of  their  own.  Since  the  judges  describe  this  law  as  general  in 
contradistinction  to  local,*  it  must  be  considered  a  federal  common  law. 
To  strengthen  this  conclusion,  appeal  is  made  to  the  analogy  of  admiralty 
and  maritime  jurisdiction  where  unwritten  law  is  enforced  exclusively  by 
the  courts  of  the  United  States;'  and  on  historical  grounds  it  is  maintained 
that  the  government  of  the  United  States  has  succeeded  to  the  common  law 
jurisdiction  of  Great  Britain. 

The  argument  from  analogy  to  admiralty  is  hardly  tenable,  because, 
aside  from  the  inherent  difference  between  the  admiralty  and  common 
law  systems,^  the  analogy  is  equally  applicable  to  criminal  and  civil  com- 
mon law  ;  and  it  was  early  settled  that  the  Federal  courts  have  no  common 
law  jurisdiction  in  criminal  cases.*  The  same  answer  might  controvert 
the  historical  argument,  were  that  argument  supported  by  facts.  Although 
the  common  law,  in  so  far  as  it  was  suited  to  local  conditions,  existed  in  the 
separate  colonies  at  the  time  of  the  Revolution,'  it  was  never  specifically 
adopted  by  the  general  government.'  The  Supreme  Court  by  repeatedly 
affirming  that  there  is  no  common  law  of  the  United  States '  has  denied  an 
implied  adoption,  and  an  examination  of  the  cases  where  the  federal  courts 
apply  rules  different  firom  those  applied  by  the  courts  of  the  state  in  which 
the  action  arises,  will  show  no  true  grounds  for  the  contrary  contention. 

llie  laws  of  each  state  consist  of  the  Constitution  of  the  United  States 
and  the  laws  and  treaties  made  under  it,  and  the  constitution,  statutes  and 

1  Bs^ltimore  &  Ohio  Railroad  v,  Baugh,  149  U.  S.  368. 

2  See  Railroad  Co.  v.  National  Bank,  12  Ot.  (U.  S.)  14,  31-32;  Myrick  v.  Michigan 
Central  Railroad  Co.,  17  Ot.  (U.  S.)  102,  109. 

'  See  Murray  v,  Chicago  &  Northwestern  Ry.  Co.,  62  Fed.  Rep.  24. 

•  See  The  Lottawanna,  21  Wall.  (U.  S.)  558. 

«  United  States  v.  Worral,  2  Dall.  (U.  S.)  384;  see  Sute  of  Penna.  v.  Wheeling, 
etc.,  Bridge  Co.,  13  How.  (U.  S.)  518,  563 

•  See  U.  S.  V.  Reid.  12  How.  (U.  S.)  363. 

'  See  Gatton  v.  Chic,  R.  I.,  &  P.  Ry.  Co..  95  la.  112. 

•  See  Bucher  v.  Cheshire  R.  R.  Co.,  125  U.  S.  555,  583-584. 


Digitized  by 


Google 


NOTES.  1 35 

common  law  of  the  state.  The  Constitution  of  the  United  States  and  the 
laws  made  under  it  are  the  laws  of  the  state  because  expressly  adopted  by 
the  people  of  the  state.*  The  federal  courts  are,  therefore,  courts  of  the 
stale,  and  as  such  administer  state  laws.  That  the  federal  court  may  differ 
from  the  state  court  in  its  interpretation  of  the  common  law,  as  in  the 
principal  case  it  differed  from  it  in  the  interpretation  of  a  statute,  is  due  to 
the  fact  that  ihey  are  courts  of  co-ordinate  power  with  no  common  superior. 
Such  difference  in  interpretation  results  in  uncertainty  as  to  what  is  the  law 
but  does  not  create  two  systems  of  law  upon  the  same  subject-matter.  The 
conception  of  a  federal  common  law  as  a  "  general  system  of  jurisprudence 
hovering  over  local  legislation  and  filling  up  its  interstices  "  ^^  is  funda- 
mentally opposed  to  the  basic  principle  of  our  common  law  that  there  is 
no  law  apart  from  territory. 


Successive  Assignees  of  a  Mortgage  Debt,  Each  with  a  Legal  Res.  — 
Both  the  courts  which  regulate  the  rights  of  successive  assignees  of  the  same 
chose  in  action  by  priority  of  notice  to  the  obligor  *  and  those  which  apply 
the  rule  of  priority  of  assignment '  agree  that  where  the  obligation  is  con- 
tained in  an  instrument  the  assignee  who  obtains  the  instrument  prevails.' 
This  harmony  of  opinion  results  from  the  general  policy  of  equity  not  to 
deprive  a  purchaser  of  any  legal  advantage  which  he  has  acquired  without 
taint  of  conscience.  In  applying  this  doctrine  the  courts  have  gone  to 
great  lengths.  For  example,  when  a  party  to  an  action  had  a  common  law 
right  to  refuse  to  testify,  equity  would  not  grant  against  a  bona  fide  pur- 
chaser a  bill  for  the  discovery  of  evidence  which  would  prejudice  him  in 
his  honestly  purchased  rights.*  Nor  would  it,  in  an  action  of  ejectment, 
restrain  him  from  setting  up  the  purely  technical  and  unmeritorious  plea  of 
a  satisfied  outstanding  term  in  a  third  person. 

In  view  of  these  principles,  facts  such  as  are  presented  by  a  late  New 
York  case  seem  to  raise  a  rather  complicated  question.  The  obligee  of  a 
bond  secured  by  mortgage  assigned  the  debt  and  delivered  the  bond  to  A. 
Later  he  assigned  the  same  debt  to  B,  to  whom  he  surrendered  the  mort- 
gage deed.  Both  A  and  B  were  bofiafide  purchasers  for  value.  Syracuse 
Savings  Bank  v.  Merrick,  96  N.  Y.  App.  Div.  581.  The  court  was 
relieved  of  the  necessity  of  deciding  the  case  on  its  merits  because  A  had 
failed  to  record  his  assignment  as  required  by  statute,  but  the  same  case  has 
arisen  where  consideration  of  the  registry  system  was  not  involved.  The 
courts,  starting  with  the  well  established  rule  of  mortgage  law  that  an  assign- 
ment of  the  debt  carries  with  it  the  security,*  have  held  that  A.  who  gets  the 
debt  by  getting  the  instrument  containing  the  obligation,  is  entitled  to 
preference  whether  the  assignment  to  him  precedes  *  or  follows '  that  to  B. 

*  Simonton,  The  Federal  Courts,  2d  ed.,  31 ;  see  McCulloch  v.  Maryland, 
4  Wheat.  (U.  S.)  316,  403. 

w  Duponceau,  Jurisdiction  of  Federal  Courts  87. 

1  English,  etc..  Trust  v.  Brunton.  [1892]  2  Q.  B.  I ;  Third  Nat.  Bank  of  Philadel- 
phia V,  Atlantic  City,  126  Fed.  Rep.  413. 
^  Putnam  v.  Story.  1^2  Mass.  205. 

*  Bridge  v.  Connecticut  Life  Ins.  Co.,  152  Mass.  343;  see  Re  Gillespie,  15  Fed. 
Rep.  734. 

*  See  Emmerson  v.  Ind,  Coope  &  Co.,  33  Ch.  D.  323. 

*  Whittemore  v.  Gibbs.  24  N.  H.  484. 

*  Morris  v.  Bacon,  1 23  Mass.  58. 

7  Kemohan  v.  Manss,  53  Oh.  St.  118;  Boyle  v.  Lybrand,  113  Wis.  79. 
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Do  these  decisions  deprive  B  of  a  legal  right  which  he  has  obtained  for 
value  and  without  a  charge  upon  his  conscience  ?  The  answer  must  depend 
entirely  upon  the  right  which  he  actually  gets  by  his  bargain.  And  it  would 
seem  that  he  gets  nothing  more  than  a  security  title  which  he  is  only  con- 
ditionally entitled  to  retain.  If  the  obligee  first  assigns  to  B  and  delivers 
the  mortgage  but  retains  the  bond,  he  must  hold  the  bond  on  a  constructive 
trust  for  the  benefit  of  B.  B  holds  the  mortgage  title  as  security  for  the 
payment  of  the  debt,  but  with  full  knowledge  that  it  is  a  mere  security  title. 
Consequently,  he  must  be  taken  to  know  that  his  right  to  retain  that  security 
depends  wholly  upon  his  interest  as  cestui  que  trust  in  having  the  debt  paid 
to  his  trustee.  He,  of  course,  intends  to  perfect  his  right  to  the  security  by 
later  obtaining  possession  of  the  bond ;  but  if  in  the  meantime  the  obligee, 
in  violation  of  the  constructive  trust,  assigns  and  delivers  the  bond  to  A, 
who  has  no  notice  of  the  trust,  B's  rights  as  cestui  sink,  and  his  right  to  the 
security  perishes  with  them.  The  same  conclusion  must  be  reached  where 
A's  assignment  is  prior,  for  the  measure  of  B's  right  in  that  which  he  know- 
ingly takes  as  security  is  his  right  in  the  obligation  secured. 


Right  to  Trial  by  Jury  in  Criminal  Cases  under  the  Fourteenth 
Amendment.  —  The  fourteenth  amendment  to  the  Constitution  of  the 
United  States  provides  that  no  state  shall  "deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  of  law."  From  state  legislation 
which  would  infringe  this  right  to  "due  process,*'  an  appeal  lies  to  the 
federal  courts.^  The  District  Court  of  the  Southern  District  of  Georgia 
lately  decided  that  this  amendment  guarantees  a  jury  trial  to  municipal 
offenders  sentenced  to  infamous  punishment;  and  that  a  Georgia  statute 
providing  for  the  summary  infliction  of  such  punishment  was  unconstitu- 
tional. Jamison  v.  Wimbish^  130  Fed.  Rep.  351.  This  case  raises  the 
question  how  far  the  amendment  necessitates  a  jury  trial  in  criminal  cases, 
'rhe  courts  which  have  interpreted  the  amendment  most  favorably  for  the 
principal  case  have  gone  no  further  than  to  say  that  it  confirmed  this  right 
in  all  cases  where  the  accused  had  it  by  the  system  of  law  obtaining  in  the 
state  prosecuting  him,  at  the  time  of  the  adoption  of  the  amendment.* 
From  the  earliest  times  magistrates  have  exercised  summary  jurisdiction 
over  municipal  offenses.*  This  was  the  practice  in  Georgia  at  the  time  the 
amendment  was  adopted.^  Nor  does  the  infliction  of  infamous  punishment 
entitle  the  prisoner  to  a  jury  trial  Such  punishments  were  imposed  sum- 
marily by  justices  of  the  peace  at  common  law.*  If  then  cases  such  as  the 
principal  case  were  dealt  with  summarily  by  the  common  law  of  Georgia  at 
the  time  the  amendment  was  adopted,  and  infamous  punishment  could  be 
inflicted  by  a  court  without  a  jury,  the  constitutional  provision  was  not 
violated  by  the  Georgia  statute. 

It  is  not  proi)osed,  however,  to  reach  this  result  merely  on  the  ground  that 
the  principal  case  is  not  within  even  the  above  interpretation  of  the  amend- 

1  Allen  V.  Georgia,  166  U.  S.  138, 140;  Wilson  v.  North  Carolina,  169  U.  S.  586, 593. 

«  Callan  v.  Wilson,  127  U.  S.  540,  549;  In  re  Kemmler,  136  U.  S.  436,  448. 

'  See  Byers  v.  Commonwealtn,  42  ra.  St.  89;  Green  v.  Superior  Court  of  San 
Francisco,  78  Cal.  556. 

^  Williams  z'.  City  Council  of  Augusta,  4  Ga.  509 ;  Floyd  v.  Commissioners  of  Eaton- 
town,  14  Ga.  354. 

^  See  3  Burn,  Justice  of  the  Peace,  30th  ed.,  142  ;  see  also  St.  of  James  I.,  c.  4. 


Digitized  by 


Google 


NOTES.  137 

ment,  but  rather  on  the  theory  that  the  fourteenth  amendment  does  not  in- 
clude the  right  to  trial  by  jury.  The  authorities  cited  by  the  court  in  the  prin- 
cipal case  in  support  of  the  right  to  such  trial  are  hardly  in  point  ;^  since  those 
cases  arose  in  federal  jurisdictions  where  the  fifth  and  sixth  amendments  ap- 
plied ;  "^  and  these  amendments  have  no  application  to  prosecutions  for  crimes 
against  a  state.'  On  the  other  hand  Justice  Bradley,  who  in  the  slaughter- 
house cases  carried  the  force  of  the  fourteenth  amendment  further  than  any 
other  member  of  the  court,  later  said  with  reference  to  this  amendment : 
"  There  is  nothing  in  the  constitution  to  prevent  any  state  from  adopting 
any  system  of  laws  or  judicature  it  sees  fit  for  its  territories."  •  States  should 
be  allowed  to  do  away  with  jury  trial  to-day  as  readily  as  they  could  before 
1870.  On  this  ground  only,  can  the  extension  by  statute  of  equity  jurisdic- 
tion be  supported.  To  limit  states  to  the  procedure  then  in  vogue  would 
make  no  allowance  for  progress  in  systems  of  judicature  induced  by  new 
conditions.  Nor  does  it  seem  right  so  to  interpret  the  amendment  as  to 
sanction  summary  conviction  in  one  state  and  to  forbid  it  in  another,  merely 
because  the  one  had  allowed  itself  such  jurisdiction  before  1870,  and  the 
other  had  not.  Any  legal  procedure  in  accord  with  the  established  usage  in 
England  and  America  and  in  conformity  with  the  constitution  and  laws  of 
the  United  States,  or  with  its  treaties,  should  be  considered  **  due  process 
of  law."  ^®  Such  an  interpretation  of  "  due  process  '*  is  adopted  by  the 
Supreme  Court  in  civil  cases ; "  and  while  this  question  has  not  been 
squarely  raised  in  criminal  cases,  there  seems  no  reason  for  holding  that 
what  is  "  due  process  "  as  to  the  former  is  not  "  due  process  "  as  to 
the  latter,  since  the  same  safeguards  are  extended  to  "life,  liberty,  or 
property." 


Part  Performance  under  the  Statute  of  Frauds.  —  It  is  well  estab- 
lished that  equity  will  not  allow  one  party  to  an  oral  contract  for  the  sale  of 
land  to  set  up  the  statute  of  frauds  when  the  other  party,  in  reliance  on 
this  contract,  has  partially  performed.^  In  determining  what  acts  constitute 
a  sufiicient  part  performance  to  take  the  case  out  of  the  statute,  the  English 
courts  and  the  majority  of  the  courts  in  this  country  seem  to  require  only 
that  the  acts  must  be  overt,  and  of  such  a  nature  that  they  may  be  imequiv- 
ocally  attributed  to  the  existence  of  an  oral  agreement.*  Under  this  rule 
the  courts  have  held  that  mere  entry  by  the  purchaser  under  the  oral  con- 
tract was  enough  to  take  the  case  out  of  the  statute,'  while  on  the  other 
hand  a  tenant  in  possession  who  made  improvements  on  the  premises  rely- 
ing on  an  agreement  to  extend  his  lease  was  denied  specific  performance 
because  his  acts,  not  being  inconsistent  with  the  original  tenancy,  could  not 
be  unequivocally  attributed  to  the  existence  of  the  parol  agreement.*     Such 

"  United  States  v.  Johanssen,  35  Fed.  Rep.  411 ;  /«  re  Mills,  135  U.  S.  263 ;  Callan 
V.  Wilson,  supra. 

T  In  re  Sawyer,  124  U.  S.  200;  Eilenbecker  v.  Plymouth  Co.,  134  U.  S.  31. 

•  Brooks  z^.  Missouri,  124  U.  S.  397. 

•  Missouri  V.  Lewis,  loi  U.  S.  22,  31. 

w  Hurtado  v.  California,  no  U.  S.  538 ;  Lowe  v,  Kansas,  163  U.  S.  81,  85. 
"  Walker  V.  Sauvinet,  92  U.  S.  90;  see  also  Hallinger  v.  Davis,  146  U.  S.  314. 

1  Browne,  Stat,  of  Frauds,  ch.  xix. ;  Mundy  v.  Jolliffe,  ^  Myl.  &  Cr.  167. 
'^  Maddison  v.  Alderson,  L.  R.  8  App.  Cas.  467  ;  Harns  v.  Knickerbacker,  5  Wend. 
(N.Y.)638. 

•  Pain  V.  Coombs,  i  De  G.  &  J.  34. 

•  Frame  v,  Dawson,  14  Ves.  Jun.  385. 
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an  arbitrary  requirement  can  be  based  only  on  the  notion  that  a  court  of 
equity  will  enforce  a  contract  whenever  it  is  sufficiently  satisfied  of  its  exist- 
ence. Since,  however,  the  statute  of  frauds  expressly  provides  that  all 
contracts  for  the  sale  of  land  must  be  evidenced  in  writing  signed  by  the 
party  to  be  charged,*  the  court  in  upholding  a  contract  proved  in  any  other 
way  is  acting  in  direct  contravention  to  the  statute.  The  ground,  if  any, 
for  equitable  interference  in  such  cases  is  that  the  defendant  should  be 
charged,  not  upon  the  contract  itself,  but  upon  the  equities  resulting  from 
its  partial  execution/  thus  enforcing  specific  performance  apart  from  the 
statute  of  frauds,  and  not  in  spite  of  it  In  conformity  with  this  reasoning 
several  states  in  this  country,  notably  Massachusetts,  follow  a  rule  seemingly 
superior  to  that  laid  down  by  the  majority  of  jurisdictions.  The  case  usu- 
ally arises  in  the  following  way :  The  plaintiff  enters  upon  the  land  and  in 
reliance  on  the  contract  to  convey  erects  improvements  costing  more  than 
their  intrinsic  value,  so  that  even  if  he  were  allowed  a  quasi-contractual 
action  he  could  not  recover  adequate  damages.  In  consequence  of  these 
cases,  it  is  commonly  said  that  part  performance,  in  order  to  take  the  case 
out  of  the  statute  of  frauds,  must  consist  of  a  change  of  possession  accom- 
panied by  such  acts  on  the  part  of  the  purchaser  that  adequate  compensa- 
tion can  be  given  him  only  by  a  conveyance  of  the  premises.''  From  this 
it  might  appear  that  change  of  possession  is  necessary  and  that  the  plaintiff 
must  always  be  the  purchaser.  But  since  the  rule  would  seem  to  depend 
on  the  fact  that  unless  specific  performance  is  granted,  the  plaintiff  will  in- 
evitably be  damaged  through  his  reliance  on  the  defendant's  representations, 
a  proper  case  for  its  application  may  readily  arise,  where  there  is  no  change 
of  possession  and  the  plaintiff  is  the  seller.  An  example  is  furnished  by  the 
facts  of  a  late  English  case,  where  the  plaintiff,  in  reliance  on  the  defend- 
ant's oral  promise  to  buy  a  portion  of  his  land,  built  a  house  on  it  according 
to  the  latter's  specifications.  Dickenson  v.  Barrow ^  [^904]  2  Ch.  339. 
Though  the  case  went  off  on  another  point,  if  the  improvements  made  in 
anticipation  of  the  sale  were  more  expensive  than  valuable,  it  is  difficult  to 
see  why  specific  performance  should  not  have  been  granted  here  under  the 
Massachusetts  rule. 


Purchase  from  the  Grantor  of  a  Deed  in  Escrow.  —  Delivery  of 
the  deed  is  necessary  to  pass  the  tide  to  land,  and  escrow  is  a  method  of 
delivery.  Under  the  general  rule,  this  delivery  does  not  avail  to  pass  the 
title  until  the  performance  of  the  conditions  or  the  happening  of  the  con- 
tingency upon  which  the  deed  is  held  in  escrow  ;  ^  but  if  for  any  reason  such 
as  insanity,  coverture,  or  death,  the  grantor  becomes  incapacitated  from 
passing  title  before  the  deliver)'  out  of  escrow,  this  second  delivery  is  by 
the  fiction  of  relation  carried  back  to  the  time  of  the  delivery  into  escrow 
so  as  to  make  the  title  pass  as  of  that  time.'  Since  then,  in  the  ordinary 
case,  it  is  not  the  grantor's  deed  until  the  second  delivery,  the  question 
arises  whether  a  subsequent  grantee  getting  a  conveyance  before  the  per- 
formance of  the  conditions  of  the  escrow  would  get  a  title  indefeasible  at 

^  Stat.  20  Car.  II.,  ch.  iii.  sec.  iv. 

^  Per  Selbourne,  L.  J.,  in  MaddUon  v.  Alderson,  supra. 

T  Glass  V.  Hurlbert,  102  Mass.  24;  Bums  v.  Daggett,  141  Mass.  368. 

^  Smith  V.  South  Royalton  Bank,  32  Vt.  341. 

«  Webster  v.  Kings  County  Trust  Co.,  145  N.  Y.  275. 
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law.  It  is  the  policy  of  the  law  to  favor  the  grant  in  escrow.  At  least  it  is  not 
regarded  as  just  that  one  charged  with  notice  of  the  grant  in  escrow  should 
nevertheless  take  a  complete  legal  title ;  and  all  jurisdictions  agree  that  he 
cannot,  though  there  may  be  an  exception  where  the  original  grantee  is  a 
volunteer.  Since  however  the  cases  reach  this  result  on  different  grounds,  a 
conflict  arises  as  to  whether  an  innocent  purchaser  will  take  a  complete 
legal  title. 

Some  jurisdictions  cut  off  the  intervening  grant  to  a  purchaser  with  notice 
by  extending  the  use  of  the  fiction  of  relation.*  But  as  it  is  a  general  doc- 
trine that  a  fiction  invoked  to  do  justice  should  not  be  used  against  inno- 
cent third  parties,*  in  these  jurisdictions  a  bona  fide  purchaser  from  the 
grantor  of  a  deed  in  escrow  takes  an  indefeasible  title,*  and  this  doctrine 
has  been  recently  followed.  Emmons  v.  Harding^  70  N.  E.  Rep.  142 
(Ind.,  Sup.  Ct). 

Other  jurisdictions  do  not  allow  an  innocent  purchaser  to  defeat  the  grantee 
in  escrow.®  These  jurisdictions  hold  that  after  the  deed  is  placed  in  escrow 
the  grantor  no  longer  has  full  legal  title.  The  grant  in  escrow  puts  the 
land  out  of  his  power  and  makes  it  possible  for  the  grantee  to  get  some- 
thing analogous  to  specific  performance  at  law.  All  that  the  grantor  has  is 
a  title  subject  to  a  defeasance,  and  a  title  subject  to  a  defeasance  is  all  that 
a  purchaser  from  him,  whether  mala  fide  or  bonafide^  can  buy.'  Therefore, 
notwithstanding  the  intervention  of  third  parties,  the  grantee  in  escrow  gets 
a  full  legal  title  upon  performance  of  the  conditions.*  The  latter  decisions 
invoke  no  fiction  in  reaching  this  result  and  seem  to  support  the  better 
rule. 


Communication  of  Revocation.  —  An  offer  to  make  a  contract  is  good, 
generally  speaking,  until  revoked.  A  question  presenting  considerable 
difficulty,  however,  is  whether  knowledge  by  the  offeree,  indirectly  acquired, 
that  the  offerer  intends  to  revoke  or  has  done  an  act  inconsistent  with 
the  continuance  of  the  offer,  is  sufficient  revocation.  The  leading  case 
on  the  subject  is  Dickinson  v-  Dodds.'  The  defendant  offered  to  sell  to 
the  plaintiff  certain  land.  On  the  following  day  knowledge  came  indirectly 
to  the  plaintiff  that  the  defendant  was  negotiating  a  sale  of  the  property  to 
another ;  whereupon  the  plaintiff,  before  any  notice  of  revocation  had  been 
communicated  to  him  by  the  defendant,  handed  the  latter  an  acceptance 
of  his  offer.  The  defendant,  having  already  sold  the  land  to  another, 
refused  to  perform,  and  the  plaintiff  brought  a  bill  in  equity  against  the 
defendant  and  his  vendee.  The  court  refused  to  grant  specific  perform- 
ance. The  case  has  been  followed  in  Maryland,*  and  is  again  approved 
and  followed  in  a  late  Wyoming  case.  Frank  v.  Stratford- Handcock^  77 
Pac.  Rep.  134.  While  in  each  of  these  cases  the  plaintiff  is  praying 
specific  performance,  which  it  would  seem  could  not  be  granted  in  any 
event,  since  the  vendee's  right  to  the  property  is  equal  and  arose  prior  to 

«  McDonald  v,  Huif.  77  Cal.  27a 

•  Viner's  Abdg.  tit.  "  Relation.*^ 

»  Wolcott  V.  Johns,  7  Col.  App.  360. 

•  Hallr.  Harris,  5  Ircd.  Eq.  (N.  C.)  303. 

7  Hooper  v,  Ramsbottom,  6  Taunt.  12  ;  Fort  v.  Beekman,  i  Johns.  Ch.  (N.  Y.)  28& 

•  Leiter  v.  Pike,  127  111.  287. 

1  L.  R.  2  Ch.  D.  463. 

>  Coleman  V.  Applegarth,  68  Md.  21. 
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that  of  the  offeree,  if  any,  and  his  conscience  cannot  be  charged  by  his 
mere  knowledge  that  a  revocable  offer  was  outstanding  when  he  made  his 
agreement  with  the  offerer,  yet  the  cases  test  the  validity  of  the  accept- 
ance, for  under  modern  practice  equity  can  award  damages  where  it  is 
impossible  to  grant  specific  performance.  This  was  not  done,  the  court  in 
each  instance  granting  no  relief  whatever,  placing  its  decision  on  the  broad 
ground  that  the  attempted  acceptance,  after  knowledge  of  the  negotiation 
or  sale,  was  ineffectual,  and  that  no  contract  was  formed. 

In  support  of  the  holding  of  the  above  cases,  this  argument  is  made : 
the  legal  fiction  that  an  offer  is  repeated  during  every  moment  from  the 
time  it  leaves  the  offerer  until  revocation  or  acceptance,  amounts  to  a 
presumption  raised  at  the  moment  of  acceptance  that  justifies  the  offeree 
in  assuming  that  the  offerer  is  still  of  the  same  mind.  This  presumption, 
however,  cannot  be  raised  when  the  contrary  is  known  to  the  offeree  to 
be  the  fact.  Again,  when  the  offerer  knows  that  knowledge  of  the  sale  is 
reasonably  certain  to  reach  the  offeree,  as  proves  to  be  the  fact,  and  when 
the  offeree  as  a  reasonable  man  must  understand  such  notice  as  revocation 
of  the  offer,  why  require  the  offerer  to  say  in  so  many  words,  "  I  revoke 
my  offer "  ?  Is  it  not  enough  to.  put  upon  him  the  risk  of  having  two 
contracts  on  his  hands  in  case  his  expectation  of  notice  reaching  the  offeree 
is  not  realized? 

Both  theoretically  and  practically,  however,  it  would  seem  that  the 
authority  on  this  point  is  open  to  serious  objection.  An  offer  which  comes 
to  the  offeree  indirectly,  through  the  casual  report  of  a  third  person,  cannot 
be  so  accepted  as  to  impose  a  binding  contract  on  the  offerer;'  and  a 
revocation  should  in  principle  be  subject  to  the  same  rule.  Moreover,  as 
a  practical  matter,  in  order  to  compel  the  offeree  to  rely  upon  the  informa- 
tion, must  it  be  absolute  knowledge  of  a  completed  sale,  or  is  mere 
notice  of  pending  negotiations  sufficient?  Suppose  the  information  is 
false  but  believed  to  be  true ;  or  true  but  reasonably  believed  to  be  false ; 
or  wholly  uncertain  and  indefinite ;  in  any  case  the  offeree  is  placed  in  a 
doubtful  and  embarrassing  situation.  All  of  these  difficulties  could  easily 
be  obviated  by  requiring  in  every  case  that  the  revocation  be  directly 
communicated. 


Estoppel  through  Failure  to  Act.  —  Under  the  law  of  estoppel 
duties  are  imposed,  liability  for  the  breach  of  which,  though  it  does  not 
subject  the  wrong-doer  to  any  direct  action,  is  none  the  less  rendered  effec- 
tive in  that  he  is  prevented  from  asserting  a  right  which  he  otherwise  would 
have  had.  A  case  decided  recently  in  the  Supreme  Court  of  Canada 
seems  to  go  very  far  in  imposing  a  duty  of  this  kind.  The  defendant, 
living  in  Montreal,  received  a  notice  from  the  plaintiff,  a  stranger  living  in 
Toronto,  asking  him  to  provide  payment  against  a  note  of  his  in  the  plaintifi^s 
hands.  In  a  suit  on  the  note,  the  court  held  that  since  the  defendant  did 
not  telegraph  at  once  that  the  note  was  a  forgery  and  thus  save  the  plaintiff 
loss  from  paying  out  the  proceeds  which  had  been  placed  to  the  credit  of 
the  party  discounting  the  note,  the  defendant  is  estopped  to  assert  the 
forgery.     Ewing  v.  Dominion  Banky  40  Can.  L.  J.  468. 

It  is  fairly  well  settled  that  in  case  A  stands  by  and  sees  B  sell  A's  land 

»  Canney  v.  South,  etc.,  R.  R.  Co.,  63  Cal.  501. 
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to  C,  A  is  estopped  from  subsequently  asserting  his  title  to  C's  damage.^ 
The  principal  case  seems  indistinguishable.  Both  cases  agree  in  imposing 
a  duty  to  give  notice,  a  duty  to  speak  the  truth. 

Whence  arises  this  duty  and  what  are  its  liifcits?  In  the  absence  of 
privity  the  law  hesitates  to  impose  upon  a  man  a  duty  to  act,  and  in  these 
cases  we  have  no  privity.  At  first  sight  the  obligation  seems  based  upon 
a  duty,  purely  moral,  to  save  another  from  harm.  Yet,  clearly,  if  one  hears 
casually  that  a  note  to  which  his  signature  has  been  forged  is  being  sold 
to  a  stranger^  he  will  not  suffer  any  liability  through  a  failure  to  warn  the 
stranger.*  The  moral  obligation  to  speak  does  not  become  a  legal  one 
when  silence  will  merely  mean  that  another  is  not  helped,  but  only  when 
another,  who  is  rightfully  relying  on  the  representation,  will  be  injured  by 
such  silence.  Where  A  knows  that  B,  in  a  matter  in  which  both  are  interested 
is  acting  or  going  to  act  in  the  ordinary  course  of  affairs  with  reference  to 
his,  A's,  conduct,  and  in  the  reasonable  belief  that  that  conduct  represents 
the  truth,  then  A  should  take  care  that  his  conduct  does  represent  the 
truth.  If  he  allows  his  conduct  to  represent  a  falsehood,  and  B  relying 
thereon,  changes  his  position,  then  A  will  not  be  allowed  subsequently  to 
set  up  what  is  true  to  B*s  damage.  To  permit  A  to  do  so  would  be  to 
sanction  a  fraud.  Therefore  the  courts  decide  in  such  a  case  that  if  a 
party  wishes  to  preserve  to  himself  a  right  at  some  later  day  to  set  up  the 
truth,  there  is  a  present  obligation  upon  him  to  act  truthfully.* 

In  the  principal  case  the  conduct  which  the  plaintiff  had  a  reasonable 
right  to  expect  from  the  defendant,  both  being  business  men,  was  conduct 
in  accordance  with  business  custom.  The  business  custom  in  these  cases 
is  to  reply  in  due  course  of  post.  A  rule,  therefore,  requiring  a  telegram 
hardly  seems  supportable.  But  with  that  exception,  the  decision  seems  a 
salutary  one.  The  growth  in  the  size  and  intricacy  of  business  enterprises 
makes  it  increasingly  necessary  to  place  confidence  in  the  conduct  of 
strangers.  And  within  the  narrow  limits  of  the  rule  laid  down,  it  seems 
well  to  strictly  enforce  truthfulness  of  conduct  by  way  of  estoppel. 


Rkcovery  under  the  Code  on  Contracts  for  the  Beneftf  of 
Third  Persons.  —  A  recent  article  makes  the  assertion  thai  the  code  pro- 
vision allowing  the  real  party  in  interest  to  sue,  settles  conclusively  the  ques- 
tion of  recovery  by  the  beneficiary  under  a  contract  made  between  other 
parties  for  his  benefit.  Suits  on  Contracts  for  the  Benefit  of  Third  Persons^ 
M.  E.  E.  Kerr,  66  Alb.  L.  J.  312.  The  statement,  moreover,  is  one  that 
is  frequently  met.^  That  it  in  fact  has  not  had  this  effect  is  shown  by  the 
state  of  the  law  on  this  subject  in  code  states.  When  recovery  has  been 
allowed,  it  has  frequently  in  code  states,  as  in  others,  been  based  wholly  on 
the  general  law  and  not  at  all  on  the  code  provision.*  In  some  code  states, 
however,  the  decisions  have  been  put  on  the  latter  ground.'    The  reason 

1  Wendell  v.  Van  Rensselaer,  i  Johns.  Ch.  (N.Y.)  344;  Osborn  v.  Elder,  65  Ga.  360. 

2  See  Bigelow,  Estoppel,  5th  cd.,  596  et  seq. 

*  See  Blackburn,  T.,  in  Swan  v.  North  British  Australasian  Co.,  2  H.  &  C.  175,  182; 
see  CabaW,  Estoppel,  Appendix. 

1  7  Am.  &  Eng.  Enc.  109;  15  Enc  PI.  &  Pr.  717. 

*  EmmJtt  V,  Brophy,  42  Oh.  St.  82 ;  Larson  v.  Cook,  85  Wis.  564. 

*  Rice  V.  Savcry,  22  la.  470;  Ellis  v»  Harrison,  104  Mo.  270. 
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this  view  is  not  the  prevailing  one  is  apparent  when  we  consider  the  diffi- 
culty met  with  in  construing  the  word  *•  interest."  If  it  is  used  in  its  pop- 
ular sense,  the  provision  leads  logically  to  conclusions  which  even  the 
courts  so  using  it  feel  themselves  bound  to  disapprove.  For  since  an  acci- 
dental beneficiary  may  in  this  sense  be  quite  as  deeply  interested  in  the  per- 
formance of  a  contract  as  an  intended  beneficiary,  this  construction,  if 
followed,  must  inevitably  result  in  giving  a  right  of  action  to  persons  whose 
benefit  under  the  contract,  though  material,  was  reither  contemplated  nor 
desired  by  the  contractors.  This  is  of  course  not  the  law.*  That  the 
courts  do  not  consistently  follow  the  popular  construction  is  further  shown 
by  the  fact  that  even  in  code  states  there  are  instances  where  a  sole  bene- 
ficiary has  not  been  allowed  to  sue,*  and  that  in  New  York  the  creditor 
cannot  sue  a  firm  on  its  obligation  to  pay  the  liabilities  of  an  outgoing  part- 
ner.* In  all  these  cases,  the  plaintiff  has  an  interest  in  the  popular  sense, 
yet  recovery  is  denied. 

The  other  and  perhaps  the  preferable  view  is  that  the  word  **  interest  **  in 
the  code  is  used  in  a  legal  sense.  But  if  this  is  so,  it  cannot  be  said  that 
any  person  has  an  interest,  whose  rights  are  recognized  neither  in  law  nor  in 
equity.'  In  this  view  the  result  of  the  enactment  is  merely  to  **  abolish  so 
far  as  can  be  done  the  distinction  between  rights  at  law  and  in  equity,"  • 
leaving  it  still  to  be  decided  whether  a  plaintiff  aside  from  the  code  has  any 
right  equitable  or  legal.  "  No  new  right  of  action  is  created."  •  In  the 
case  of  a  sole  beneficiary,  it  may  be  that  an  equitable  right  exists,  founded 
on  the  fact  that  the  promisee  has  no  adequate  remedy,  and  that  both  parties 
intended  the  beneficiary  to  have  an  enforceable  right  under  the  contract.^® 
If  such  a  right  should  be  granted  by  the  courts  of  equity,  the  code  would 
have  the  effect  of  changing  it  to  a  legal  one.  Aside  from  this  considera- 
tion, which  is  at  least  doubtful,  it  is  probable  that  the  code  provision  has 
properly  no  effect  on  the  enforcement  of  contracts  for  the  benefit  of  a  third 
person. 


The  Limits  of  Absolute  Privilege  Attachino  to  Legislative  and 
Judicial  Reports.  —  Broadly  speaking,  a  defamatory  statement  honestly 
made  in  protecting  an  interest  or  performing  a  duty  is  privileged.*  When- 
ever the  occasion  is  such  that  the  public  good  demands  unfettered  speech, 
the  private  right  to  reputation  must  yield.  In  most  cases  the  privilege  is 
qualified  ;  if  it  is  abused  it  is  forfeited.  But  there  is  a  class  of  cases  where 
absolute  immunity  prevails.  In  this  class  are  legislative  and  judicial  pro- 
ceedings, and,  by  statutes,  official  reports  of  such  proceedings.  How  far 
does  the  privilege  given  to  such  documents  extend  ?  Does  the  imprimatur 
of  the  government  attach  immunity  to  the  document  itself  and  carry  its  pro- 
tection to  whatever  use  it  may  be  put  ?    The  Court  of  Appeals  of  the  Dis- 

*  Wainwright  v.  Queens  County  Water  Co..  78  Hun  (N.  Y.)  146;  Chung  Kee  v, 
Davidson,  73  Cal.  522 ;  Davis  v.  Clinton,  etc.,  Co.,  54  la.  59. 

*  Townsend  v.  Rackham,  143  N.  Y.  516 ;  Jefferson  v.  Asch,  53  Minn.  446;  Vrooman 
V.  Turner,  69  N.  Y.  516.  ^ 

«  Wheat  V.  Rice,  97  N.  Y.  296. 
'^  Cf.i^  Harv.  L.  Rev.  778. 
'  Bliss,  Code  Pleading,  2d  ed.,  §  47. 

»  Harris,  J.,  in  Hod^man  v.  Western  R.  R.  Co.,  7  How.  Pr.  (N.  Y.)  492. 
i<*  This  seems  a  possible  explanation  for  Moore  v.  Darton,  4  De  G.  &  S.  517. 

1  Harrison  v.  Bush,  5  £.  &  B.  344. 
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trict  of  Columbia  answers  this  question  in  the  affirmative.  The  defendant 
showed  a  defamatory  report,  concerning  the  plaintiff  contained  in  a  Senate 
document,  and  it  was  held  that,  since  it  was  a  public  document,  there  was 
no  libellous  publication.  De  Amaud  v.  Ainsworth,  32  Wash.  L.  Rep.  662. 
Publication,  in  the  law  of  libel,  has  a  technical  meaning.  Any  communica- 
tion of  defamatory  matter  to  a  third  person  is  publication  and  every  new 
communication  is  a  fresh  publication.*  One  in  any  way  putting  a  libel  in 
the  hands  of  another  is  legally  responsible  therefor.  This  rule  has  been  re- 
laxed in  favor  of  newsvendors  and  innocent  carriers.  But  even  in  the  case 
of  a  newsdealer  each  sale  raises  a  presumptive  liability ; '  and  while  courts 
sometimes  say  there  was  not  "  sufficient  publication,"  what  is  meant  is  that 
the  occasion  was  privileged.*  '  It  cannot  be  denied,  therefore,  that  showing 
a  public  report  is  a  publication  and  creates  di  prima  facie  liability. 

Does  the  nature  of  the  document,  then,  absolve  the  defendant  ?  At  the 
common  law,  no  privilege  attached  to  the  publication  of  parliamentary 
reports  outside  of  the  House  of  Commons.*  After  the  famous  case  of 
Stockdale  v.  Hansard  •  decided  that  authorization  by  Parliament  does  not 
attach  a  privilege,  the  act  was  passed  which  absolutely  privileged  all  official 
reports,  and  in  this  country  there  are  similar  statutes.  It  would  seem  that 
this  government  authorization  should  not  give  any  further  immunity  than 
that  incidental  to  printing  and  distributing  by  the  proper  authorities.  The 
doctrine  of  absolute  privilege  is  clearly  one  to  be  invoked  only  by  the  re- 
quirements of  necessity,  and  courts  are  most  zealous  to  confine  its  applica- 
tion.'' True,  a  public  document  is  available  to  all,  but  does  that  sanction  its 
use  to  satisfy  private  motives  ?  A  must  submit  to  the  printing  and  proper 
distribution  of  a  public  document  even  though  he  is  thereby  defamed,  but 
that  should  not  permit  B  wantonly  to  disseminate  the  libel.  Or  may  B, 
who  obtained  the  insertion  of  a  personal  attack  on  A  in  the  Congressional 
Record,  distribute  or  exhibit  copies  of  the  paper  with  impunity  ?  Or,  if  en- 
joined from  further  publishing  a  libel,  may  he  widely  circulate  the  official 
reports  containing  the  prohibited  libel  and  thus  practically  annul  the  injunc- 
tion ?  Surprising  possibilities  result  from  the  present  decision.  Further, 
once  granting  its  correctness,  what  difference  how  the  subsequent  publica- 
tion is  made  ?  If  showing  the  report  is  privileged,  why  not  a  verbatim  re- 
print or  repetition  ?  In  somewhat  analogous  cases  in  England  it  has  been 
held  that  an  honest  publication  of  extracts  from  public  registers  kept  by  act 
of  Parliament  gives  a  qualified  privilege.®  The  same  result  ought  to  be 
reached  in  any  subsequent  publication,  in  the  technical  meaning  of  that 
term,  of  all  official  legislative  and  judicial  documents.  To  privilege  their 
use  absolutely,  however,  seems  an  unwarrantable  extension  of  a  heretofore 
strictly  limited  doctrine. 

*  Odgers,  I/ibel,  3d  ed.,  178. 

«  Emmen  v.  Pottle,  16  Q.  B.  D.  354. 

*  Odgers,  Libel,  3d  ed.,  iqi. 
6  Ibid,  208. 

•  9  A.  &  E.  I. 

T  See  Stevens  v.  Sampson,  5  Ex.  Div.  53,  55;  Royal  Aquarium,  etc.,  Society  t^ 
Parkinson,  [1892]  i  Q.  B.  431. 

•  Searles  v.  Scarlett,  [1892]  2  Q.  B.  56. 
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RECENT  CASES. 

Agency — Liability  of  Principal  for  Acts  of  Independent  Contractor 
—  Landowner's  Liability  to  Invited  Person.  —  The  defendant,  owning  a  park, 
engaged  a  company  to  give  an  exhibition  of  fireworks  to  which  the  public  were 
charged  admission.  The  details  of  the  work  and  the  men  who  performed  it  were 
entirely  under  the  control  of  the  company.  During  the  exhibition  the  plaintiff,  one  of 
the  spectators,  was  injured  by  a  rocket  negligently  discharged  by  one  of  the  workmen. 
Held,  that  the  defendant  is  not  liable,  as  the  damage  was  caused  by  the  negligence  of 
an  independent  contractor.    Dfyo  v.  Kingston^  etc.,  R,  R.  Co.^  94  N.  V.  App.  Div.  578. 

It  is  a  well-recognized  rule  of  law  that  an  employer  is  not  liable  for  the  acts  of  an 
independent  contractor.  King  v.  New  York,  etc.^  R.  R.  Co,^  66  N.  Y.  181.  On  the 
other  hand,  one  who  invites  others  to  come  upon  his  premises  must  use  due  care  to 
render  them  reasonably  safe,  and  cannot  avoid  this  duty  by  the  employment  of  an 
independent  contractor.  Curtis  v.  Xiiey,  153  Mass.  123.  Hence,  where  the  work  is  of 
a  dangerous  nature,  the  landowner  must  not  only  use  reasonable  care  in  the  selection 
of  the  contractor,  but  he  must  also  see  that  due  precautions  are  taken  to  prevent 
harm.  The  ground  of  liability  is  not  the  negligence  of  the  contractor,  but  that  of  the 
landowner  in  failing  to  keep  his  premises  in  a  reasonably  safe  condition.  Thompson  v. 
Lowelly  etc.^  Ry.  Co.^  170  Mass.  577.  In  the  present  case,  the  only  question  appears  to 
be  whether  the  defendant  was  in  fact  negligent ;  for  the  exhibition  was  not  of  such  a 
hazardous  nature  as  to  render  him  liable  irrespective  of  negligence.  Cf.  Sebtck  v. 
Plattdeutsche^  etc^  Verein,  64  N.  J.  Law  624. 

Agency — Liability  of  Principal  to  Third  Person  in  Tort  —  Stock  Cer- 
tificate Forged  by  Secretary  of  Company.  —  The  secretary  of  a  company  bor- 
rowed money  from  the  plaintiff  for  his  own  purposes,  as  the  latter  knew,  and  gave  as 
security  an  alleged  certificate  of  shares  in  the  company.  The  certificate  was  apparently 
regular  in  form  and  was  countersigned  by  the  secretary  as  required ;  but  the  company's 
seal  was  fraudulently  affixed  and  the  directors'  signatures  were  forged.  The  secretary 
absconded  and  the  plaintiff  sues  the  company  for  refusal  to  register  the  shares.  Held, 
that  the  company  is  not  estopped  to  deny  the  validity  of  the  forged  certificate,  nor 
responsible  for  its  officer's  wrongful  act.  Ruben  v.  Great  Fingali  ConsoiidaUd,  [1904] 
2K.  B.  712. 

It  is  English  law  that  to  make  the  principal  liable  in  such  a  case  the  fraud  must  be 
committed  by  the  agent  not  merely  In  the  apparent  scope  of  his  employment,  but  also 
for  the  benefit  of  the  principal.  British  Mutual  Banking  Co,  v.  Chartnuood,  18  Q.  B.  D. 
714;  George  Whitechurchy  Ltd.  v.  Cavanagh,  [1902]  A.  C.  117.  The  United  States 
Supreme  Court  has  shown  a  tendency  toward  the  English  doctrine.  See  Friedlander  v. 
Texas^  etc.y  Ry,,,  130  U.  S.  416.  But  general  American  law  does  not  require  that  the 
fraud  be  for  the  principal's  benefit.  New  York,  etc.,  R.  R.  v.  Schuyler ^  34  N.  Y.  30; 
Tome  V.  Parkersburg  Branch  R.  R.,  ^9  Md.  36.  This,  it  is  submitted,  is  the  sounder 
view  :  the  motive  of  the  wrongdoer  seems  immaterial  on  the  question  of  the  liability  of 
the  person  who  has  given  him  power  so  to  harm  another.  The  court  in  the  present 
case  seems  content  with  the  English  doctrine,  but  the  same  result  would  prolKibly  be 
reached  in  this  country.  Under  the  American  rule  only  a  bona  fide  purchaser  without 
notice  is  protected.  And  one  buying,  as  in  this  case,  from  the  agent,  known  to  be 
acting  for  himself,  is  accordingly  without  remedy  against  the  principal,  as  the  circum- 
stances should  put  him  on  inquiry  as  to  the  title  of  the  agent.  Moores  v.  Citizen^ 
National  Bank,  ill  U.  S.  156 ;  Farrington  v.  South  Boston  R.  R,  Co.,  150  Mass.  406. 

Assignments  for  Creditors  —  Marshaling  Assets  —  Surrender  of  Se- 
curities.—  The  plaintiff  having  lent  to  the  defendant's  assignor  ten  thousand  dollars, 
and  received  as  collateral  security  notes  held  by  the  debtor,  petitioned  for  its  share  of 
the  dividends  declared  after  the  general  assignment.  Held,  that  the  plaintiff  may  sur- 
render the  collaterals  and  share  in  the  distribution  upon  its  entire  claim,  or  deduct  the 
face  value  of  the  security  from  the  debt  and  receive  dividends  upon  the  balance. 
Union  <5r»  Planters^  Bank  of  Memphis  v.  Duncan,  ;j6  So.  Rep.  690  (Miss.). 

The  decision  is  opposed  to  the  result  reached  m  a  majority  of  jurisdictions,  though 
the  cases  are  in  conflict.    See  Merrill  v.  National  Bank  of  Jacksonville,  173  U.  S.  131 ; 
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Wurtz  V.  ffart^  13  Ta.  515.  The  holder  of  collateral  security  does  not  by  accepting  it 
surrender  his  primary  right  against  the  debtor  personally.  When  the  debtor  makes  a 
general  assignment,  the  personal  right  is  converted  into  an  equitable  claim  ag^ainst  the 
assets  in  the  hands  of  the  assignee,  which  remains  equally  distinct  from  the  right 
against  the  security.  Paddock  v.  Bates,  19  111.  App.  470.  Hence  the  creditor  should 
be  permitted  to  collect  dividends  upon  his  entire  claim  and  to  supply  any  deficiency  out 
of  the  proceeds  of  the  collaterals.  Should  the  dividends  plus  the  proceeds  exceed  the 
amount  of  the  debt,  the  creditor  will  hold  the  balance  in  trust  for  the  assignee.  See 
Graffs  Appeal^  79  Pa.  St.  146.  If  in  conse(juence  the  secured  creditor  recovers  his 
entire  claim  while  other  creditors  do  not,  this  is  but  the  natural  result  of  foresight  in 
obtaining  security.  Statutes,  however,  in  some  jurisdictions  require  the  surrender  of 
collaterals  as  a  condition  to  receiving  dividends  upon  the  whole  claim.  See  Swedish- 
American  National  Batik  v.  Davis,  64  Minn.  250. 

Bills  and  Notes  —  Delivery  —  Accommodation  Paper  Discounted  by 
Other  than  Payee.  —  The  defendant  executed  an  accommodation  note  payable  to 
a  certain  bank  for  the  purpose  of  enabling  a  friend  to  raise  money  by  having  it  dis- 
counted. The  bank  having  refused  to  discount  it,  the  plaintiff  was  induced  to  do  so. 
The  latter  brought  suit  upon  the  note  in  his  own  name.  Held,  that  the  plaintiff  may 
recover.     Bull  v.  Latimer^  Helm,  80  S.  W.  Rep.  252  (Tex.,  Civ.  App.). 

The  result  of  the  principal  case  is  open  to  the  technical  objection,  deemed  fatal  in 
many  jurisdictions,  that  the  note  in  the  hands  of  the  plaintiff  is  really  not  a  valid  instru- 
ment, since  it  has  never  been  delivered  to  the  payee.  First  National  Bank  of  Centralia 
v.  Strange,  72  111.  559.  Some  courts,  however,  hold  that  it  is  desirable  to  let  the  plain- 
tiff recover  on  the  note,  because,  the  object  of  the  note  being  merely  to  raise  money, 
it  must  ordinarily  be  immaterial  to  the  maker  by  whom  it  is  discounted.  Accordingly 
a  number  of  jurisdictions  allow  recovery,  but  require  the  suit  to  be  brought  in  the 
name  of  the  payee.  Bank  of  Rutland  v.  Buck,  5  Wend.  (N.  Y.)  66.  If  recovery  is  to 
he  allowed  at  all  in  such  a  case  the  Texas  court  seems  logical  in  allowing  the  plaintiff 
to  bring  the  action  in  his  own  name ;  for  the  bank  having  refused  to  discount  the  note 
can  have  no  more  property  in  it  than  the  plaintiff,  and  so  no  technical  consistency  is 
gained  by  requiring  the  action  to  be  brought  in  its  name. 

Carriers — Personal  Injuries  to  Passengers  —  Insults  by  Servant. — 
The  defendant's  conductor  refused  to  return  to  the  plaintiff  her  change,  and  abused 
her  in  the  presence  of  her  fellow-passengers.  Held,  that  the  plaintiff  may  recover  for 
mental  humiliation.     Gillespie  v.  Brooklyn  Heights  R.  R.  Co.,  178  N.  Y.  347. 

For  a  discussion  of  the  principles  involved,  see  15  Harv.  L.  Rev.  670. 

Carriers  —  When  a  Carrier  Becomes  Warehouseman.  —  The  plaintiff,  a 
consignee  of  certain  goods  carried  by  the  defendant  company,  lived  outside  of  its 
delivery  limits.  The  goods  were  stolen  after  the  plaintiff  had  made  arrangements  to 
have  tnem  removed,  but  before  a  reasonable  time  for  their  removal  had  elapsed. 
Held,  that  the  defendant  company  is  liable.  Burr  v.  Adams  Express  Co.,  58  Atl.  Rep. 
609  (N.  J.,  Sup.  Ct.). 

The  law  of  New  Jersey  upon  this  point  has  previously  been  regarded  as  unsettled. 
This  decision,  however,  seems  to  place  that  state  squarely  among  the  jurisdictions 
holding  that  liability  as  a  common  carrier  continues  until  the  consignee  has  had  a 
reasonable  time  to  remove  the  goods.     See  9  Harv.  L.  Rev.  153. 

Conflict  of  Laws  —  Rights  of  Property  —  Validity  of  Foreign  Chat- 
tel Mortgages.  —  A  debtor  executed  a  chattel  mortgage  to  the  plaintiff  in  Illinois 
which  was  duly  recorded  in  that  state.  The  property  was  taken  into  Tennessee  and 
there  levied  upon  by  local  creditors  of  the  mortgagor.  The  plaintiff  brought  replevin. 
Held,  that  the  defendant  cannot  be  charged  with  constructive  notice  of  the  mortgage 
and  is  entitled  to  priority.    Snyder  v.  Yates,  79  S.  W.  Rep.  796  (Tenn.). 

The  position  taken  by  the  Tennessee  court  that  a  mortgage  recorded  in  another 
state  is  not  effective  against  creditors  attaching  property  which  has  been  brought  into 
Tennessee,  seems  to  reverse  the  stand  previously  taken  by  that  state  on  this  question. 
See  Bank  v.  Hill,  99  Tenn.  42.  The  holding  of  the  court  is  supported  by  several  states. 
Cotbett  v.  Littlefield,  84  Mich.  30.  The  majority  of  decisions  however,  take  the  view 
that  a  chattel  mortgage  validly  executed  and  recorded  according  to  the  requirements 
of  the  state  where  made,  is  valid  in  every  state  into  which  the  property  may  be  brought, 
against  purchasers  or  attaching  creditors,  unless  contrary  to  some  rule  of  statutory  or 
common  law  policy.  Parr  v.  Brady,  yj  N.  J.  Law  201.  Against  this  view  it  may  be 
urged  that  a  recording  statute  can  have  no  force  outside  of  the  jurisdiction  enacting  it 
and  that  creditors  of  a  foreign  state  having  no  access  to  the  record  cannot  be  charged 
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with  notice.  The  answer  to  this  would  seem  to  be  that  since  by  the  statute  of  the  state 
having  jurisdiction  of  the  res  the  chattel  mortgage  passed  title  good  against  third  parties, 
that  title  should  be  protected  wherever  found. 

Constitutional  Law  —  Personal  Rights  — Breach  of  Contract  of  Ser- 
vice Made  Indictable.  —  A  statute  was  enacted  in  Alabama  making  it  a  penal 
offense  for  any  laborer  who  should  make  a  written  contract  of  service  and  then 
abandon  his  employment  without  the  consent  of  his  employer  and  without  sufficient 
excuse,  to  make  a  similar  contract  with  a  second  partjr  without  informing  him  of  the 
previous  agreement.  Heldj  that  the  statute  is  unconstitutional  under  the  Constitution 
of  Alabama  and  under  that  of  the  United  States.    Tongy  v.  State,  37  So.  Rep.  332  (Ala.). 

For  a  discussion  of  the  principles  involved,  see  17  Harv.  L.  Rev.  '121. 

Constitutional  Law  —  Right  to  Trial  by  Jury  —  Protection  Afforded 
BY  the  Fourteenth  Amendment  in  Crimes  against  the  State.  — By  a  hiate 
statute  the  recorder  of  Macon  was  authorized  to  sentence  summarily  certain  municipal 
offenders  to  not  more  than  six  months  on  the  county  chain  gang,  a  bodv  composed  of 
felons  and  municipal  offenders,  and  used  for  labor  on  the  public  works.  The  peti- 
tioner being  accordingly  condemned  to  serve  on  such  chain  gang  applied  to  the  federal 
court  for  a  writ  of  habeas  corpus.  Heldy  that  the  writ  should  be  granted,  since  the 
statute  providing  for  the  infliction  of  such  punishment  without  a  jurv  trial  is  unconsti- 
tutional. Jamison  v.  Wimbish,  130  Fed.  Rep.  351  (Dist.  Ct.,  S.  D.  Oa.).  See  Notes, 
p.  136. 

Constitutional  Law  —  Vested  Rights  —  Public  Office.  —  Held,  that  an 
oflicer  appointed  for  a  definite  time  to  a  public  office  has  not  a  vested  property  interest 
therein,  or  contract  right  thereto,  of  which  the  legislature  cannot  deprive  him.  Mial  v. 
Ellington,  46  S.  E.  Rep.  961  (N.  C). 

This  decision  overturns  a  long  line  of  cases  in  North  Carolina  and  brings  the  law  of 
that  state  on  the  point  involved  into  harmony  with  the  law  prevailing  in  the  rest  of 
the  Union.    See  14  Harv.  L.  Rev.  218. 

Constructive  Trusts— -Misconduct  by  Non-Fiduciary— Title  Acquired 
BY  Murder  Held  Subject  to  Constructive  Trusts.  — A  wife  held  a  policy  of 
insurance  on  the  life  of  her  husband,  payable  to  her  if  she  should  survive,  otherwise 
to  his  representatives.  The  husband  murdered  the  wife  and  then  killed  himself.  Her 
representatives  sought  to  recover  the  proceeds  of  the  policy  from  his  representatives, 
who  had  received  it,  by  agreement,  subject  to  this  suit.  Held,  that  they  are  entitled  to 
recover.    Box  v.  Lanier,  79  S.  W.  Rep.  1042  (Tenn.). 

For  a  discussion  of  the  questions  of  title  and  of  equitable  interest  involved,  see 
9  Harv.  L.  Rev.  474;  14  ib.  375. 

Corporations  —  Foreign  Corporations  —  What  Constitutes  Doing  Busi- 
ness. —  The  plaintiff,  a  foreign  corporation,  having  sold  to  the  defendant  some  machin- 
ery through  an  order  taken  and  filled  by  its  local  agent,  sued  on  a  note  given  for  the 
purchase  price.  Held,  that  the  single  transaction  constitutes  a  doing  of  business,  within 
the  statute  barring  corporations  doing  business  in  the  state  from  maintaining  an  action 
without  having  obtained  a  certificate.  John  Deere  Plow  Co.  v.  Wyland,  76  Pac.  Rep. 
863  (Kan.). 

As  the  Kansas  court  points  out,  the  usual  statement,  that  the  doing  of  a  single  act 
of  business  does  not  constitute  the  doing  or  carrying  on  of  business  within  the  meaning 
of  statutes  requiring  certificates,  has  generally  been  made  in  reference  to  isolated  and 
incidental  transactions.  See  Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  727  ;  Commercial 
Bank  V  Sherman,  28  Ore.  573.  The  suggestion  here  advanced  that  where  the  single 
transaction  indicates  a  purpose  to  carry  on  a  substantial  part  of  the  corporation's 
dealings  within  the  state,  the  certificate  must  be  obtained,  seems  sound.  If  this  were 
not  so,  any  corporation  would  be  entitled  to  complete  at  least  one  transaction  without 
obtaining  a  certificate,  however  clear  and  indisputable  its  intention  to  carry  on  business 
in  the  state  regularly  thenceforward.  This  would  conflict  with  the  legislature's  intent 
to  protect  citizens  m  all  their  dealings  with  foreign  corporations.  See  Farrior  v. 
New  England,  etc.,  Co.,  88  Ala.  275.  The  practical  difficulty  of  determining  whether  the 
single  transaction  evidences  a  purpose  to  engage  in  business  permanently,  is  one  of 
fact  purely,  and  is  properly  for  the  jury.  Oakland  Sugar  Mill  Co.  v.  Wolf  Co.,  118  Fed. 
Rep.  239. 

Death  by  Wrongful  Act  —  Statutory  Liability  —  Damages.  —  An  action 
was  brought  under  a  statute  providin|;  for  the  recovery  of  damages  by  the  widow  or 
personal  representative  of  a  person  killed  through  negligence  or  default.    Held,  that 
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though  mortality  tables  may  be  produced  to  assist  the  jury  in  estimating  the  decedent's 
expectancy  of  life,  they  may  not  be  used  to  show  the  probable  duration  of  the  life  of 
the  plaintiff,  widow  of  the  decedent.     Emery  v.  PhilaJeiphia,  208  Pa.  St  492. 

The  general  rule  under  similar  statutes  is  that  the  damages  recoverable  are  those 
suffered  by  the  beneficiaries,  not  the  loss  to  the  decedent's  estate.  Rajnowski  v.  De- 
troit^ ttCt  ^.  H'  Co.y  74  Mich.  20.  Under  Lord  Campbell's  Act,  the  lury  apportion 
the  sum  recovered  among  the  beneficiaries  according  as  each  has  been  aamaged.  The 
Pennsylvania  statute,  like  those  of  most  states,  provides  for  its  distribution  among  the 
beneficiaries  in  proportion  as  they  would  take  the  decedent's  personalty  in  case  of 
intestacy.  The  inconsistency  arising  under  this  mode  of  dbtribution,  of  allowing  a 
recovery  based  on  the  damage  to  the  several  beneficiaries,  and  then  dividing  the  whole 
arbitrarily,  has  been  noted.  Richardson  v.  New  York^  etc.^  R,  R.  Co.^  98  Mass.  85 ; 
Richmond  v.  Chicago^  etc.,  R.  R.  Co.^  87  Mich.  374.  This  consideration  leads  the 
court  in  the  present  case  to  base  the  damages  solely  on  the  husband's  expectancy, 
independently  of  the  fact  that  the  wife's  may  be  much  shorter,  and  her  loss  conse- 
quently  less  than  the  damage  done  to  the  decedent's  estate.  By  general  authority 
elsewhere,  damages  are  based  on  the  joint  expectancy  of  the  two.  Hall  v.  Germain^  14 
N.  Y.  Supp.  5.  On  examination  of  the  Pennsylvania  decisions  it  would  appear  that 
the  court,  in  striving  for  consistency,  has  deviated  from  established  precedent  to  avoid 
a  hypothetical  complication  concerning  only  the  distribution  of  the  damages  and  not 
necessarily  involved  in  the  main  issue.  Cf.  Caldwell  v.  Brown^  53  Pa.  St.  453 ;  Mansfield 
Coal  iSr*  Coke  Co,  v.  McEnery,  91  Pa.  St.  185. 

Deeds  — Delivery  in  Escrow  —  Subsequent  Sale  by  Grantor  before 
Happening  of  Contingency.  —  A  father,  in  consideration  of  the  release  of  a  debt, 
made  a  deed  of  land  to  his  daughter,  which  he  delivered  to  a  stranger  to  give  to  the 
daughter  upon  his  death.  Subsequently  the  father  made  a  grant  of  the  same  land  to 
the  defendant,  who  knew  all  the  facts.  After  the  father's  death,  the  daughter  brings 
this  action  to  quiet  title.  Held^  that  the  plaintiff  is  entitled  to  relief,  since  title  is  in 
her  by  relation  from  the  time  of  delivery.  Emmons  v.  Harding^  70  N.  E.  Rep.  142 
(Ind.,  Sup.  Ct.).    See  Notes,  p.  138. 

Equity  —  Jurisdiction  —  Removal  of  Cloud  on  Title  Acquired  under 
SiATUTii  OF  Limitations.  —  Held,  that  equity  will  not  grant  a  decree  confirming  the 
title  to  land  claimed  by  possession  under  the  statute  of  limitations.  Miller  v.  Robertson, 
24  Can.  L.  T.  205  (Can.,  Sup.  Ct.,  April,  1904). 

This  decision  can  be  reached  only  on  the  ground  that  adverse  possession  does  not 
ripen  into  title,  for  where  one  is  in  possession  and  has  title  a  bill  quia  timet  will  lie. 
Holland  v.  Challen^  no  U.  S.  15,  20.  It  seems  now  generally  recognized  that  one  in 
possession  for  the  statutory  period  gains  an  undisputed  legal  title.  Scott  v.  Nixon^ 
3  Dr.  &  War.  388.  For  most  purposes,  the  statute  should  not  be  regarded  as  merely 
stripping  the  owner  of  all  remedy.  It  extinguishes  his  title  and  vests  it  in  the  adverse 
possessor.  It  is  against  the  very  purpose  of  statutes  of  limitations,  in  their  nature 
sututes  of  repose,  to  deny  a  bill  for  the  destruction  of  the  existing  paper  title.  Arnng- 
tan  v.  Liscon,  34  Cal.  365.  The  present  case  seems  clearly  wrong  on  theory  and  is  against 
overwhelming  authority.  In  accord  are  only  two  jurisdictions.  See  McCoy  \.  Johmony 
70  Md.  490 ;  Contee  v.  Lyon^  19  D.  C.  207.  The  argument  that  whether  title  was,  in  fact, 
accoutred  through  adverse  possession  is  properly  determinable  at  law  ought  to  have  no 
weieht.  If  only  equity  can  afford  relief,  it  is  no  objection  that  a  question  of  fact  must 
be  decided. 

Equity  —  Jurisdiction — Winding  up  a  Benefit  Society.  —  Employees  of 
a  company  formed  a  voluntary  association  for  the  payment  of  sick  benefits  and  old 
age  pensions  out  of  the  dues.  The  society  was  neither  incorporated  nor  registered. 
After  the  company  ceased  business,  the  association  gained  no  new  members  so  that 
its  funds  became  unequal  to  the  increasing  liabilities,  present  and  contingent.  A 
majority  of  the  members  accordingly  voted  for  a  dissolution  by  the  court  and  com- 
menced for  this  purpose  an  action  in  equity  in  which  all  classes  of  members  were 
represented.  Held^  that  equity  has  jurisdiction.  In  re  Lead  Company  s,  etc^  Society^ 
[1904]  2  Ch.  196. 

This  jurisdiction  is  not  rested  on  the  equity  jurisdiction  for  the  dissolution  of  part- 
nerships, because  a  benefit  society  is  not  a  partnership,  since  it  has  neither  the  pur- 
pose nor  the  incidents  of  one.  S«e  Flemyng  v.  Hector,  2  M.  &  W.  172.  Nor  is  the 
jurisdiction  confined  to  relief  against  the  fraud  or  the  illegal  acts  of  the  officers,  nor 
to  societies  where  the  funds  are  held  in  trust  for  the  memi)ers.  See*  Atnip  v.  Tennessee 
Mfg.  Co,,  52  S.  W.  Rep.  1093  (Tenn.).  The  basis  of  the  jurisdiction  is  the  recognized 
purpose  of  equity  to  protect  property  rights  which  have  no  adequate  protection  at  law. 
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See  Rigby  v.  Conncl^  L.  R.  14  Ch.  D.  482,  487.  In  the  principal  case  it  was  apparent 
that  the  society  was  steadily  losing  assets ;  that,  if  the  pensions  were  continued,  the 
contingent  rights  of  the  younger  members  would  be  worth  nothing ;  in  short  that  the 
society  was  insolvent  and  could  no  longer  fulfil  its  mission.  The  court  gave  the  only 
adequate  protection  to  the  property  rights  of  the  members,  —  a  winding  up  of  the 
society.  Most  of  the  law  of  friendly  societies  is  comparatively  modern  ana  unsettled, 
but  this  jurisdiction  of  equity  is  supported  by  the  few  authorities  in  point.  See  Pearce 
V.  Piper ^  17  Ves.  i  ;  Reeve  v.  Parktns,  2  Jac.  &  W.  390. 

Estoppel  —  Estoppel  in  Pais  —  Failure  to  Act. —  The  plaintiffs,  bankers 
in  Toronto,  discounted  a  note  purporting  to  bear  the  defendants*  signature  and  placed 
the  proceeds  to  the  credit  of  the  holder.  On  the  same  day  that  the  defendants, 
merchants  in  Montreal,  received  from  the  plaintiffs  a  notice  to  provide  payment  at 
maturity,  the  plaintiffs  paid  out  the  proceeds  of  the  discount.  If  the  defendants  had 
wired  notice  that  the  signature  was  a  forgery  this  payment  would  have  been  stopped, 
but  a  letter  sent  in  due  course  would  have  been  too  late.  Held^  that  since  the  de- 
fendants did  not  telephone  or  send  a  telegram,  they  are  estopped  to  assert  the  forgery. 
Ewing  V.  Dominion  BanM,  40  Can.  L.  J.  468  (Can.,  Sup.  Ct.,  June,  1904).  See  Notes, 
p.  140. 

Evidence  —  Declarations  Concerning  Bodily  Condition.  —  The  plaintiff 
was  injured  in  a  railro^i  collision.  Evidence  was  offered  that  a  witness  who  was  not 
a  physician  had  heard  him  say  with  his  hands  on  his  head,  **  Oh,  if  I  could  only  get 
rid  of  these  headaches."  Hela^  that  the  evidence  is  admissible.  Cashin  v.  New  York, 
etc.,  R.  R.  Co.,  185  Mass.  543. 

Evidence  of  statements  of  present  physical  suffering  is  generally  admitted  when 
the  physical  condition  of  the  person  malune  the  statement  is  m  issue,  and  evidence  of 
statements  of  past  suffering  is  generally  exduded.  State  v.  Foumier  6^  Co.,  68  Vt.  262. 
This  rule  is  not  universal,  however,  and  in  a  few  states  no  evidence  of  assertions  of 
pain  is  admitted  unless  the  assertions  were  made  to  a  physician.  Davidson  v.  Cornell, 
ixi  N.  Y.  228.  In  Massachusetts  and  a  few  other  jurisdictions,  evidence  of  statements 
of  past  suffering  is  admitted  when  the  statements  were  made  to  a  physician.  Roosa  v. 
Bostor  Loan  Co.,  132  Mass.  439.  In  the  prmcipal  case,  since  the  statement  was  not 
made  o  a  physician,  the  admission  of  the  evidence  had  to  be  rested  solely  on  the 
l^rounu  that  it  was  a  statement  of  present  suffering.  Although  no  authority  directly 
in  point  has  been  found,  the  court  seems  to  have  been  justified  in  holding  that  it  was 
admissible  on  that  ground.  The  statement  necessarily  carried  with  it  an  idea  of  past 
suffering  as  proof  of  which  the  evidence  would  be  inadmissible;  but  since  it  also 
clearly  referred  to  present  pain  it  was  not  on  that  account  objectionable. 

Executors  and  Administrators  —  Duties  —  Liability  for  Default  of 
Coexecutor.  —  One  of  two  joint  executors  received  certain  checks  in  discharge  of  a 
mortgage  debt  due  the  estate,  and  another  debt  was  paid  to  him  in  cash.  He 
forwarded  both  checks  and  cash  to  his  coexecutor,  who  represented  himself  as  having 
opportunity  to  make  an  investment  to  better  advantage.  The  latter  cashed  the  checks, 
kept  their  proceeds  and  the  money  received,  and  later  became  insolvent.  Held,  that 
the  executor  who  originally  received  the  checks  is  not  liable  to  the  estate  for  their 
proceeds,  but  is  liable  for  the  cash  received  and  turned  over  to  his  coexecutor.  In  re 
Johnson,  87  N.  Y.  Supp.  733. 

In  cases  of  joint  administration,  each  executor  has  power  over  the  whole  of  the 
estate.  He  Is  therefore  not  liable  for  waste  or  misappropriation  by  his  coexecutor  of 
funds  which  the  latter  collected.  Duncan  v.  Davison,  40  N.  J.  Eq.  535.  But  for  that 
part  of  the  estate  which  he  himself  collects  he  is  responsible,  and  cannot  ordinarily 
evade  liability  by  turning  the  funds  over  to  a  coexecutor.  Langford  v.  Gascoyne,  1 1 
Ves.  Jun.  333.  In  New  York,  however,  it  is  held  that  receipt  of  a  check  is  not  receipt 
of  the  money,  and  that  the  executor  who  cashes  the  check  is  alone  responsible.  In  re 
Provost,  87  N.  Y.  App.  Div.  86.  This  distinction  seems  difficult  to  support.  The  exe- 
cutor who  receives  the  check  can,  and  ordinarily  should,  present  it  for  payment  and 
hold  the  proceeds  for  the  estate ;  how  by  turning  the  check  over  to  his  coexecutor  he 
escapes  the  responsibility  which  would  attach  to  him  if  he  cashed  it  and  remitted  the 
proceeds,  it  is  hard  to  see.  And  it  would  seem  that  in  this  particular  a  check  is  like  a 
bond  or  note,  for  which  an  executor  under  such  circumstances  is  liable.  Townsend  v. 
Barber,  Dick.  356;  Edmonds  v.  Crenshaw,  14  Pet.  (U.  S.)  166. 

Federal  Courts  — Relation  of  State  and  Fkderal  Courts  —  Effect  of 
Decision  of  State  Court  on  the  Validity  of  a  Statute  under  the  State 
Constitution.  —  Held,  that  where  rights  have  been  fixed  under  a  contract  before  an 
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adjadicadon  bv  the  state  courts  upon  the  validity  of  a  statute  under  the  state  consti- 
tution, the  feaeral  courts  may  declare  a  statute  valid  which  the  state  courts  have 
declared  void.  Gr^at  Soutkernt  etc,^  Co.  v.  Jones^  24  Sup.  Ct.  Rep.  576.  See  Notes, 
P-  134- 

Fraudulent  Conveyances  —  Transfers  for  Value  —  Covenant  in  Consid- 
eration OF  Marriage  to  Convey  all  After- Acquired  Property.  —  By  an 
ante-nuptial  settlement  a  man  settled  property  on  his  wife  and  children  and  covenanted 
to  convey  on  similar  trusts  all  property,  except  business  assets,  which  he  should  acquire 
during  the  joint  lives  of  himself  and  wife.  Later,  after  giving  notice  of  suspension  of 
payment,  he  conveyed  a  house  and  furniture  worth  ;f  17,000  to  the  trustees  of  the  settle- 
ment and  soon  after  was  adjudicated  a  bankrupt.  Held^  that  the  conveyances  are  not 
void  under  Stat.  13  Eliz.  c.  5,  a^nst  fraudulent  conveyances.  Re  Rets,  Ex  parte 
dough,  23  Law  Notes  i6q  (Ens.,  C.  A.). 

It  is  well  settled  that  n'om  the  point  of  view  of  bankruptcy  proceedings  marriage  is 
a  good  consideration  for  a  conveyance.  Eraser  v.  Thompson^  i  Giff.  49 ;  Tolman  v. 
Wardy  86  Me.  303.  Nor  can  creditors  avoid  a  conveyance  in  pursuance  of  an  ante- 
nuptial agreement  to  settle  a  fixed  sum.  Ex  parte  McBurniis  Trustees,  i  DeG.  M.  &  G. 
441 ;  Kinnardv.  Daniel,  13  B.  Mon.  (Ky.)  496.  But  it  has  always  been  supposed  that 
such  a  contract,  to  be  valid  against  creditors,  was  limited  to  what  was  reasonable  under 
all  the  circumstances.  See  Ex  parte  McBumie's  Trustees,  supra;  Goldsmith  v.  Russell, 
5  DeG.  M.  &  G.  547.  An  earlier  case  is  opposed  to  the  present  decision,  holding  a 
contract  to  convey  all  future-acquired  property  void  against  creditors  as  contrary  to 
the  plain  reason  and  policy  of  the  law,  whether  made  with  actual  intent  to  defraud  or 
not.  Ex  parte  Bolland,  L.  R.  17  Eq.  115.  The  earlier  decision  seems  preferable.  In 
spite  of  the  exception  of  business  assets  from  the  operation  of  the  contract,  the  decision 
reached  in  the  present  case  would  allow  a  business  man  practically  to  exclude  his 
future  creditors  from  realizing  upon  his  estate.  The  argument  sometimes  advanced 
that  such  a  contract  may  be  specifically  enforced  is  not  conclusive  against  the  right  of 
third  parties  to  avoid  it     Seymour  v.  Wilson,  19  N.  Y.  417. 

Highways  —  Injuries  from  Obstructions  —  Liability  of  Persons  Ob- 
structing for  Injuries  to  Passers-by.  —  The  defendant  unlawfully  obstructed 
the  sidewalk  by  placing  large  boxes  upon  it,  in  passing  which  the  plaintilt  slipped  on 
vegetable  matter  dropped  by  a  third  person,  and  fell.  But  for  the  defendant's  ob- 
struction, she  would  probably  not  have  stepped  where  she  did.  She  sues  the  defend- 
ant for  injuries  caused  by  the  fall.  Held,  that  the  plaintiff  may  recover.  Garibaldi 
and  Cuneo  v.  O* Connor,  112  111.  App.  53. 

In  the  present  case,  the  court  seems  to  create  a  new  liability  on  the  part  of  a  per- 
son who  unlawfully  obstructs  the  sidewalk.  The  effect  of  the  decision  is  to  impose 
upon  him  an  absolute  liability  to  passers-by  for  injuries  caused  by  its  condition.  No 
other  case  has  been  found  which  goes  to  this  extent.  The  authorities  cited  by  the 
court  seem  to  be  based  upon  the  ground  that  the  obstruction  was  the  proximate  cause 
of  the  injury.  Cf.  Murphy  v.  Zegett,  164  N.  Y.  121.  In  the  principal  case,  how- 
ever, the  unlawful  obstruction  maintained  by  the  defendant  was  at  most  only  a  causa 
sine  qua  non ;  and  it  is  clear  that,  generally  speaking,  the  commission  of  an  act  with- 
out which  the  injury  would  not  have  occurred  is  not  enough,  in  itself,  upon  which  to 
base  a  liability.  It  therefore  seems  that  in  the  absence  of  authority  in  support  of  the 
doctrine  enunciated,  the  court  might  fairly  have  refused  to  hold  the  defendant  liable. 

Injunctions  —  Acts  Restrained  — Nuisances. —  The  defendant  had  erected 
enormous  blast  furnaces  at  great  expense.  These  furnaces  were  continually  throwing 
out  ore  dust  which  fell  upon  the  plaintiflTs  property  in  large  quantities,  creating  a 
nuisance.  Held,  that  a  permanent  injunction  will  issue  to  restrain  the  defendant  from 
so  using  its  furnaces.    Sullivan  \,  Jones  and  Laughlin  Steel  Co.,  57  Atl.  Rep.  1065  (Pa ). 

This  decision  seems,  in  effect,  to  overrule  an  earlier  Pennsylvania  case  and  to  place 
that  state  among  the  jurisdictions  which,  in  issuing  a  permanent  injunction,  disregard 
the  fact  that  it  will  damage  the  defendant  far  more  than  it  will  benefit  the  plaintiff. 
Cf,  Richards*s  Appeal^yj  Pa.  St.  105.  The  plaintiff's  remedy  at  law  in  these  cases  is 
plainly  inadequate.  Iii  most  jurisdictions  he  is  put  to  repeated  actions  for  damages 
which  fail  to  compensate  him,  and  in  all  he  is  left  unable  to  prevent  the  virtual  taking 
of  his  property  for  the  private  purposes  of  the  defendant.  Notwithstanding  this,  the 
cases  in  accord  with  the  earlier  decision  hold  that  the  injunction  is  a  matter  of  grace, 
and  as  such  should  not  be  granted  where  it  is  against  the  balance  of  convenience. 
Huckenstine's  Appeal,  70  Pa.  St.  102.  This  result  amounts  to  a  grant  of  immunity  to  a 
person  who  has  made  a  sufficiently  expensive  outlay  on  the  instruments  of  his  tort. 
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The  recent  decision  seems  to  take  the  better  view,  that  a  plaintiff  having  shown  a  con- 
tinuing nuisance,  can  demand  the  injunction  as  of  right.  Hennessy  v.  Carmony^  50  N.  J. 
£q.  616. 

Libel  AND  Slander  — Privileged  Communications  — Public  Documents.— 
The  defendant  handed  to  a  third  person  a  defamatory  report  concerning  the  plaintiff 
contained  in  an  official  copy  of  a  Senate  document.  Held^  that  any  use  of  such  a 
document  is  absolutely  privileged.  De  Arnaud  v.  Ainsworth,  32  Wash.  L.  Rep.  662 
(D.  C).     See  Notes,  p.  142. 

Mortgages-  Merger  of  Interests  —  Discharge  of  the  Obligation.— 
A  tesiator  devised  mortgaged  property  to  certain  beneficiaries.  The  executor  paid  the 
mortgage  debt  and  took  an  assignment  of  the  bond  and  security.  Thereafter  he 
assigned  them  to  a  third  party  who  brought  a  bill  of  foreclosure.  Neld,  that  b)r  the 
payment,  the  mortgage  and  bond  are  discharged,  and  the  assignee  acquired  no  right. 
Ilttztt  V.  Eastdrly.^li,  Y.  App.  Div.  517. 

On  the  principle  that  the  security  follows  the  obligation,  courts  have  held  that  pay- 
ment of  the  debt  by  the  debtor  discharges  the  mortgage  and  leaves  the  mortgagee 
nothing  which  he  can  assign.  Brown  v.  Lapham^  3  Gush.  (Mass.)  551 ;  Androsco^n 
Savings  B.mk  v.  McKenney,  78  Me.  442.  It  would  seem,  however,  that  since  a  mort- 
gage gives  an  interest  in  rem^  a  merger,  destroying  the  legal  interest  of  the  mortgagee, 
could  occur  only  when  the  estates  of  the  mortgagor  and  mortgagee  are  united  in  one 
person  See  Miciiies  v.  Townsend^  18  N.  Y.  ^75,  582.  Accordingly  a  bona  fidt  pur- 
chaser of  the  mortgaged  property,  from  an  assignee  of  the  mortgage  who  has  fulfilled 
an  obligation  to  pay  the  debt  for  the  benefit  of  the  mongasor's  estate,  is  protected. 
See  Real,  etc.,  Co.  v.  Rader,  53  How.  Pr.  (N.  Y.)  231.  Again,  the  extinguishment  of  the 
claim  by  the  statute  of  limitations  does  not  discharge  the  mortgage.  Norton  v.  Palmer^ 
142  Mass.  433.  In  neither  case  could  the  holder  of  the  mortgage  be  protected  if  the 
pledge  were  released  upon  the  discharge  of  the  obligation.  The  true  doctrine  would 
seem  to  be  that  the  one  bound  to  pay  the  debt  must,  upon  getting  the  security,  hold 
it  in  trust  for  the  mortgagor.  The  same  result  would  be  reached  in  the  principal  case, 
since  the  assignee  from  the  executor  was  not  an  innocent  purchaser. 

Mortgages  —  Priorities  —  Priority  of  Recorded  Assignment  of  Mort- 
gage over  Unrecorded  Assignment. —  Held,  that  an  assignee  of  a  mortgage  debt 
who  received  the  bond  is  postponed  to  a  later  assignee  who  received  the  mortgage 
deed  and  was  prior  in  recording  his  assignment  Syracuse  Savings  Bank  v.  Merrick, 
96  N.  Y.  App.  Div.  581.    See  Notes,  p.  135. 

Negligence — Duty  of  Care  —  Liability  of  Third  Party  for  Injuries  to 
Trespasser.  — The  defendant  company  allowed  a  wire  on  the  land  of  a  third  party  to 
remain  charged  with  electricity,  without  his  permission.  The  property  in  the  wire, 
which  had  been  broken  and  was  hanging  near  the  ground,  was  in  the  landowner.  In 
playing  on  the  premises,  as  children  of  the  neighborhood  occasionally  did.  the  plaintiff 
touched  it  and  received  a  shock.  Held^  that  the  defendant  is  liable.  Didtry  v.  Media, 
etc.,  Co.,  208  Pa.  St.  403. 

As  a  general  rule  a  trespasser  cannot  recover  from  a  landowner  for  injuries  caused 
by  the  unsafe  condition  of  the  premises.  Sullivan  v.  Boston,  etc.,  Co.,  1 56  Mass.  378. 
But  in  the  present  case,  he  was  allowed  to  recover  from  a  third  person  who  was  re- 
sponsible for  their  dangerous  condition.  The  court  based  its  decision  upon  the  ground 
that  as  the  defendant  had  no  risht  in  the  premises,  he  was  on  an  equal  footing  with 
the  plaintiff,  and  could  not  plead  an  owners  exemption  from  liability.  The  case  ap- 
pears to  be  sound.  On  principle,  the  fact  that  the  plaintiff  was  a  trespasser  seems  in- 
sufficient to  excuse  the  defendant  from  the  liabilitv  which  he  would  otherwise  have 
incurred.  The  ultimate  reason  for  exempting  a  lanclowner  from  liabilitv  in  such  a  case 
seems  to  be  the  public  ]>olicy  of  allowing  him  to  make  the  most  beneficial  use  of  his 
land  —  a  reason  that  obviously  does  not  operate  to  excuse  the  present  defendant. 

Offer  and  Acceptance  —  Revocation  —  Necessity  of  Communication. — 
The  plaintiff,  who  was  in  possession  of  the  defendant's  land  under  a  lease  with  an 
option  to  purchase,  forfeited  the  lease  and  was  evicted  by  a  purchaser  from  the  de- 
fendant. The  plaintiff  later  notified  the  defendant  that  he  accepted  the  offer  to  sell 
contained  in  the  ori^rinal  option,  and  upon  the  defendant's  refusal  to  convey  brought 
a  bill  for  specific  performance  against  the  defendant  and  his  vendee.  Held,  that  the 
lease  having  been  forfeited,  the  option  remains  as  a  mere  revocable  offer,  and  can- 
not be  made  into  a  binding  contract  by  the  plaintiff's  acceptance  after  knowledge  of 
the  conveyance  to  another.  Prank  v.  Strai/ord-Handcock,  77  Pac.  Rep.  134  (Wyo.). 
See  Notes,  p.  139. 
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Patents — Injunction  against  Acts  Contributing  to  Infringement. — 
The  defendants  were  engaged  in  manufacturing  certain  component  parts  of  an  article 
patented  by  the  plaintiff  which  they  sold  to  parties  who  were  engaged  in  infringing  the 
patent.  Tne  plaintiff  sought  to  restrain  the  defendants  on  the  ground  of  infrmge- 
ment.  Neld^  that  the  defendants  are  not  guilty  of  infringement  even  though  they  know 
the  parts  are  used  in  infringing  the  patent  Dufilop,  etc.^  Co.  v.  Moselty  6*  SonSy  91 
L,l.  R.  4o(Eng.,  C.  A.). 

The  American  and  English  decisions  on  the  question  raised  by  the  principal  case 
are  in  square  conflict.  According  to  the  English  view,  the  owner  of  a  patent  has  no 
right  against  one  knowingly  selling  component  parts  to  a  person  who  uses  them  in 
infringing  the  patent.  TownsenU  v.  Haworth,  rited  in  Sykes  v.  Haionrth^  1 2  Ch.  D. 
826,  831.  Under  the  American  rule,  a  manufacturer  of  a  component  part  of  an  article 
which  he  knows  is  to  be  used  in  infringing  the  patent,  is  liable  as  a  contributory  in- 
fringer. Wallaces.  Holmes^  ^  Blatchf.  (U.  S.)  65.  Under  the  English  view,  it  would 
seem  that  some  irresponsible  person  might  get  manufacturers  to  furnish  different  parts 
to  be  used  by  him  in  infringing  the  patent.  Against  such  a  person  damages  would  be 
inadequate  and  an  injunction  would  be  the  only  remedy.  After  he  was  enjoined,  some 
other  such  person  could  continue  the  performance  with  the  manufacturers.  There 
seems  to  be  no  valid  objection  against  holding  one  who  is  thus  furnishing  the  means  of 
infringement  and  is  reaping  part  of  the  benefit,  accountable  to  the  patentee.  The 
American  rule  justly  grants  the  needed  protection  to  the  holder  of  the  patent. 

Police  Power  —  Regulation  of  Business  —  Charges  of  Employment 
Agencies.  —  A  statute  made  it  unlawful  for  an  employment  agent  to  receive  as  com- 
pensation more  than  10  per  cent  of  the  first  month's  wages  in  the  employment  fur- 
nished. Heldy  that  the  statute  is  not  within  the  police  power,  and  contravenes  the 
constitutional  guarantee  of  protection  to  property.  Ex  parte  Dickey,  77  Pac.  Rep. 
924  (Cal.). 

The  constitutional  right  to  make  contracts  is  not  unlimited,  and  interference  by  the 
police  power  seems  increasing.  Limitations  may  be  imposed  where  public  health  or 
safety  is  concerned,  and  in  business  affected  with  a  public  interest  so  as  to  be  virtually 
a  monopoly,  charges  may  be  fixed.  Munn  v.  Illinms,  94  U.  S.  113.  A  conflict,  how- 
ever, exists  as  to  the  state's  right  to  interfere  to  prevent  oppression  where  people  only 
nominally  on  an  equality  are  contracting.  Thus  weekly  payment  acts  and  "truck 
acts  "  have  been  sustained.  Knoxville  Iron  Co.  v.  Harbuon^  183  U.  S.  13;  see  Opttiion 
of  the  Justices  y  163  Mass.  589.  Other  courts  have  denounced  them  as  destroying  the 
constitutional  liberty  of  contract.  Republic^  etc.,  Co.  v.  State,  160  Ind.  37Q;  see  Vogel 
V.  Pekoe,  157  111.  339.  Usury  laws,  the  validity  of  which  is  unquestioned,  look  toward 
the  prevention  of  oppression  doctrine,  but  the  argument  is  weakened  by  the  fact  that 
historically  they  are  restrictions  on  a  privilege,  and  that  they  exi.sted  before  the  Con- 
stitution. Employment  agencies  do  not  seem  within  the  doctrine  of  Munn  v.  Illinois 
supra.  It  is  true  they  may  be  regulated  to^  prevent  fraud.  Price  v.  People,  193  111. 
114.  But  as  to  fixing  rates  the  present  decision  seems  correct;  the  doctrine  of  pro- 
tection from  oppression,  if  valid  at  all,  seems  one  to  be  strictly  confined  if  ever)- body  is 
not  to  be  put  under  legislative  tutelage. 

Restrictions  and  Restrictive  Agreements  as  to  Use  of  Property  —  En- 
forcement of  Restrictions  —  Suit  by  Intermediate  Lessor.  —  The  plaintiff 
assigned  to  the  defendant  a  lease  subject  to  negative  covenants  by  the  plaintiff,  and 
the  defendant  agreed  to  perform  the  covenants  and  to  indemnify  the  plaintiff  against 
them.  After  the  defendant  disregarded  a  restriction,  but  before  action  oy  the  plaintiff's 
lessor,  the  plaintiff  sought  a  mandatory  injunction  to  have  the  premises  restored. 
Held,  that  the  plaintiff  is  not  entitled  to  relief.  Harris  v.  Boots,  etc.,  Co.  Ltd.,  [1904]  2 
Ch.376. 

The  plaintiff's  lessor  could  have  proceeded  against  either  the  plaintiff  or  the  defend- 
ant on  the  covenants,  or  against  the  defendant  in  eauity.  Tulk  v.  Moxhay^  2  Ph.  774. 
But  as  between  the  plaintin  and  the  defendant,  the  aefendant  should  bear  ihe  ultimate 
burden,  because  he  alone  has  the  benefit  and  control  of  the  land  and  he  alone  commits 
the  breach.  The  plaintiff  is,  therefore,  entitled  to  enforce  the  defendant's  covenant  to 
the  extent  of  indemnity  or  exoneration.  But  this  right  did  not  arise  in  the  principal 
case  because  he  needed  no  assistance,  for  his  liability  had  not  been  fixed  by  any  act  of 
his  lessor.  See  Ranelaugh  v.  Hayes^  i  Vern.  189.  Has  the  plaintiff,  then,  any  right 
on  the  covenant  independant  of  indemnity  ?  No  other  case  has  been  found,  but  the 
negative  answer  of  the  court  seems  correct.  See  In  re  Poole  and  Clarke's  Contract, 
[1904]  2  Ch.  173.  He  has  parted  with  all  interest  in  the  land  ;  derives  no  benefit  from 
the  restrictions ;  suffers  no  loss  from  the  breach.  He  resembles  in  this  a  warrantor  of 
title  to  realty,  whose  right  to  sue  previous  warrantors  is  restricted  to  indemnity. 
Booth  V.  Starr,  I  Conn.  244. 
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Restrictions  and  Restrictive  Agreements  as  to  Use  of  Property — 
Implied  Right  of  Covenantor  to  Similar  Covenants  from  his  Pur- 
chaser.—  On  a  statutory  summons  under  a  contract  for  the  sale  of  land  subject  to 
restrictive  covenants,  the  question  was  whether  the  purchaser  was  bound  to  covenant 
to  perform  the  covenants  and  to  indemnify  his  vendor  against  breaches  of  them,  as 
the  vendor  had  covenanted  with  his  grantor.  Held^  that  the  purchaser  must  so  cove- 
nant but  for  no  purpose  other  than  strict  indemnity.  In  re  PooU  and  darkens  Contract^ 
[1904]  2  Ch.  173. 

This  obligation  can  be  imposed  only  by  finding  it  in  the  contract  of  the  parties.  It 
is  not  expressed,  but,  in  the  light  of  the  circumstances,  it  may  perhaps  be  fairly 
implied.  Moxhay  v.  Inderwick^  i  De  G.  &  Sm.  708.  The  parties  know  that  each  is 
l)ound  to  the  previous  owner ;  that  the  vendor,  after  the  sale,  loses  all  personal  interest 
in  the  restrictions ;  and  that  ultimately  the  defendant  should  bear  the  burden,  since  he 
alone  uses  and  controls  the  land  and  commits  the  breach.  This  brings  the  case  within 
the  rule  of  some  English  text-writers,  applied  to  the  sale  of  land  subject  to  mortgage, 
that  whenever  the  vendor  is  personally  subject  to  liabilities  in  respect  of  the  estate  or 
for  the  performance  of  which  the  estate  is  security,  his  purchaser  must  undertake  the 
liabilities  and  covenant  to  indemnify  the  vendor  against  them.  See  i  Dart,  Vendors 
AND  Purchasers,  6th  ed.,  628 ;  Adair  v.  Garden,  29  L.  R.  Ir.  469.  In  the  United 
States,  where  the  vendee  rarely  executes  the  deed,  it  would  be  much  more  difficult 
to  imply  such  an  obligation  on  the  vendee  as  the  principal  case  imposes.  No  case  on 
the  point  has  been  found.     Cf,  Fiske  v.  Tolman^  124  Mass.  254. 

Sales— Warranty  —  Remkdy  for  Breach  of  Warranty  of  Title.  — The 
defendant  sold  personal  property  to  the  plaintiff,  agreeing  to  furnish  a  good  title.  The 
latter,  while  still  in  the  undisturbed  possession  of  the  property,  sued  for  breach  of 
this  covenant  of  title.  Held,  that  the  plaintiff  cannot  recover  substantial  damages  with- 
out showing  she  has  been  disturbed  in  her  possession  or  otherwise  injured  by  such 
defect  of  title.     Barnum  v.  Cockrane^  77  Pac.  Rep.  656  (Cal.). 

The  question  when  a  warranty  of  title  is  so  broken  as  to  give  a  cause  of  action  is  in 
square  conflict,  but  the  view  taken  bjr  the  court,  that  the  vendee  can  sue  only  after  he 
has  been  dispossessed  or  otherwise  injured,  is  supported  by  the  weight  of  authority. 
McGiffin  V.  Bairdy  62  N.  Y.  329.  Some  courts,  however,  uphold  the  other  position 
that  the  vendee  is  entitled  to  sue  at  once.  Grose  v.  Hennessey,  13  Allen  (Mass)  ^89. 
The  former  view  seems  the  better  on  principle,  as  under  the  latter  a  vendee  might 
recover  full  damages  at  once  for  failure  of  title  when,  if  never  dispossessed,  his  damage 
would  be  only  nominal.  P'urthermore  under  this  latter  theory  the  vendee  might  be 
barred  by  the  statute  of  limitations,  although  he  were  unaware  of  any  defect  in  his  title 
until  his  remedy  was  lost.  The  present  decision  requiring  actual  dispo«;session  follows 
the  analogy  in  the  law  of  real  property  that  a  covenant  of  warranty  is  not  broken  until 
there  has  been  an  actual  ouster.     Gilman  v.  Haven,  11  Cush.  (Mass.)  330. 

Specific  Performance  —  Statute  of  Frauds  —  Part  Performance  with- 
out A  Change  of  Possession.  —  The  plaintiff  built  a  house  on  his  land  in  reliance 
on  the  oral  promise  of  the  defendant  to  buy  the  land  when  the  house  was  completed. 
The  defendant  having  refused  to  carry  out  his  agreement  the  plaintiff  brought  a  bill 
for  specific  performance.  Held,  that  the  plaintiff  is  entitled  to  a  decree.  Dickinson  v. 
Barrow,  [1904]  2  Ch.  339.    See  Notes,  p.  137. 

Torts  —  Liability  for  Act  of  Agent— Lessor  and  Lessee  Railroads.— 
The  appellee,  a  switchman  in  the  employ  of  a  company  operating  the  line  of  the  defend- 
ant railroad  under  a  lease,  was  injured  in  the  course  of  his  duty  through  the  negligence 
of  the  lessee  in  furnishing  defective  appliances.  Suit  was  brought  against  the  lessor 
railroad.  Held,  that  the  defendant  is  liable.  Chicago,  etc,  Ry.  Co.  v.  Hart,  209  IlL 
414. 

The  lessor  railroad  has  often  been  held  liable,  in  the  absence  of  statutory  exemi>- 
tions,  for  torts  against  the  public  due  to  the  negligent  operation  of  its  line  by  the  lessee. 
Singleton  v.  Southwestern  R.  R.  Co,,  70  Ga.  404.  The  basis  of  such  decisions  is  the 
requirement,  founded  on  public  policy,  that  the  common  carrier  be  held  to  the  proper 
exercise  of  its  chartered  powers  and  obligations  with  respect  to  the  public,  considering 
the  lessee  the  agent  of  the  lessor  in  the  discharge  of  those  duties.  Between  the 
lessee's  servant  and  the  lessor  no  interdependent  relation  such  as  exists  between  the 
public  and  the  lessor  is  established  either  by  charter  or  by  voluntary  contract.  Con- 
sequently most  courts  rightly  regard  the  lessee  as  an  independent  contractor  with  the 
employee,  and  refuse  to  charge  the  lessor  with  the  employer's  negligence  toward  him. 
East  Line,  etc.,  Ry.  Co.  v.  Culberson,  72  Tex.  375.  The  principal  case  seems  to  find 
support  only  in  North  Carolina.    Logan  v.  North  Carolina  R.  R.  Co,,  1 16  N.  C.  94a 
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But  for  injuries  resulting  from  defects  in  the  roadbed,  stations,  and  premises  leased, 
the  lessor  is  quite  generally  responsible  to  employees  and  to  the  public  alike.  Lee  v. 
Southern,  etc.,  R.  R.  Co.,  1 16  Cal.  97. 

Torts  —  Personal  Rights — Liability  of  Proprietor  of  Public  Resort 
FOR  Insult  to  Guests.  —  The  defendant  owned  and  maintained  a  park  used  as  a 
place  of  public  resort.  One  of  its  servants  mistook  the  plaintiff  for  a  woman  of  ill 
repute,  and  requested  her  to  leave.  No  publication  of  defamatory  matter  was  charged, 
and  the  employee,  as  well  as  the  defendant's  manager,  apologized  almost  immediately. 
//e/i/,  that  every  person  not  a  member  of  a  proscribed  class,  has  a  right  to  be  free  from 
insult  and  personal  indignities  in  a  public  resort,  and  that  the  plaintiff  may  recover  for 
the  mental  humiliation  which  she  suffered.  Davis  v.  Tacoma,  etc.,  Co.,  77  Pac  Rep. 
209  (Wash.). 

No  court  has  gone  so  far  as  to  recognize  a  general  right  to  be  free  from  insults 
causing  only  mental  suffering.  See  Reed  v.  Maley,  74  S.  W.  Rep.  1079  (^y-)  \  Prince  v. 
RUi,!^e,  66  N.  Y.  Supp.  454.  The  establishment  of  such  a  right  would  render  useless 
the  limitations  of  the  law  of  libel  and  slander,  and  open  wide  the  door  to  fraudulent 
litigation.  The  Washington  case  must  be  regarded  as  an  attempt  to  extend  the  lia- 
bilitv  of  the  owner  of  property  toward  invited  persons.  The  most  that  a  host  has  been 
held  for  hitherto  is  physical  injury  to  guests  from  the  dangerous  condition  of  the 
premises ;  and  to  enlarge  his  responsibility  as  suggested  would  make  his  position 
undulv  difficult.  Furthermore,  it  would  seem  for  the  public  good  that  the  proprietors 
of  puDlic  resorts  should  not  be  held  to  act  at  their  penl  in  ejecting  obnoxious  persons. 
The  responsibility  of  railroads  for  insults  to  passengers  by  employees  does  not  furnish 
a  conclusive  argument  by  analogy,  for  the  rule  in  those  cases  is  founded  on  the 
peculiar  law  of  carriers,  a  class  within  which  street  railway  parks  do  not  fall.  See 
Purcell  v.  Daly,  19  Abb.  New  Cas.  301 ;  Gillespie  v.  Brooklyn  Heights  R.  R.  Co.,  178 
N.  Y.  347. 

Trials  — Appeal  — Right  to  Review  Facts  in  Election  Contests.  —  In  a 
suit  brought  to  contest  the  defendant's  election,  the  trial  judge  found  for  the  defend- 
ant. An  appeal  was  taken  on  the  ground  that  the  decision  of  the  trial  judge  as  to 
matters  of  fact  was  erroneous.  Held,  that  the  judgment  be  reversed.  Shields  v. 
McMahan,  81  S.  W.  Rep.  597  (Tenn.). 

In  reviewing  the  findings  of  fact,  the  appellate  court  merely  applied  the  rule  that  ob- 
tains in  equity  appeals.  Cf.  French  v.  Gibbs,  105  111.  52^  Generally,  however,  in 
election  contests,  the  decision  of  the  judge  on  findings  of  fact^  like  the  verdict  of  a 
jury,  is  not  subject  to  review.  Jones  v.  Glidewell,  ^3  Ark.  161.  And  at  law,  cases  in 
which  a  judge  has  by  consent  of  the  parties  tried  the  facts,  are  treated  in  the  same 
way.  Case,  etc.,  Co.  v.  Soxman,  138  U.  S.  4^1.  In  refusing  to  follow  these  authorities, 
the  court  bases  its  decision  upon  the  consideration  that  in  election  contests  the  judge 
is  required  by  law  to  try  the  facts,  and  traces  an  analogy  to  equity  procedure.  The 
analogy  appears  to  be  real  and  affords  strong  support  to  the  case.  The  result  may  also 
be  defended  on  the  ground  that  by  withdrawing  the  ultimate  determination  of  the  issue 
as  far  as  possible  from  the  influence  of  local  politics,  it  tends  to  decrease  the  danger, 
especially  great  in  these  cases,  of  a  prejudiced  decision.  But  it  may  be  questioned 
whether  these  reasons  justify  the  court  in  deciding  against  the  weight  of  authority. 

Wills  —  Construction  — Provision  against  Contest. —  The  testatrix,  by  a 
will  containing  a  provision  that  any  legatee  contesting  it  should  forfeit  his  legacy, 
made  a  bequest  to  the  appellee.  The  Tatter  unsuccessfully  contested  the  probate  of 
the  will.  Held,  that  as  the  legatee  had  reasonable  cause  for  contesting  the  will,  he  is 
not  barred  by  the  forfeiture  clause.     In  re  Friend*s  Estate,  58  Atl.  Rep.  853  (Pa.). 

Although  the  point  raised  by  this  case  is  in  some  conflict,  the  result  reached  seems 
eminently  desirable.  Against  the. case  it  may  be  urged  that  it  apparently  violates  the 
express  wishes  of  the  testatrix.  But  to  decree  an  absolute  forfeiture  in  every  case 
would  work  injustice.  If  a  legatee  reasonably  believes  that  a  will  was  procured  by 
undue  influence,  he  ought  not  to  be  forced  to  contest  it  at  his  peril.  Furthermore  it, 
reasonably  thinking  that  a  part  of  the  will  was  inserted  by  mistake  without  the  testa- 
tor's knowledge,  or  that  it  is  a  forgery  and  so  not  entitled  to  probate,  he  contests  it  on 
that  ground,  he  should  not  be  deprived  of  his  legacy.  To  enforce  the  forfeiture  in 
such  cases  would  frequently  have  no  other  effect  than  to  aid  dishonest  persons  in 
reaping  the  benefit  of  their  wrong.  On  the  other  hand,  the  rule  holding  a  forfeiture 
clause  operative  only  where  the  contestant  has  not  probable  cause  for  his  suit,  would 
still  discourage  the  bringine  of  vexatious  suits,  which,  after  all,  is  ordinarily  the  real 
purpose  of  the  testator,     cf.  Jackson  v.  Westerfield,  61  How.  Pr.  (N.  Y.)  399. 
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BOOKS    AND    PERIODICALS. 

I.    LEADING   LEGAL   ARTICLES. 

Employer's  Liability  Insurance  and  Rights  of  Employees.  —  A 
recent  writer  treats  some  questions  raised  by  the  now  very  common  employer's 
liability  insurance  :  Liabititv  of  Insurers  and  Rights  of  Employees  under  Em^ 
pioyer's  Liability  Insurance  Policies,  by  Henry  M.  Dowiing,  59  Cent.  L.  J.  5 
(July  i).  The  situation  presented  when  an  employer  with  one  of  these  policies 
goes  into  bankruptcy  is  interesting.  In  such  a  case  the  insurance  company  is 
liable  if  an  injured  employee  has  secured  a  judgment,  even  if  the  policv  be  one 
of  indemnity  ag:ainst  actual  loss,  for  there  has  been  a  loss  to  the  employer  by 
the  surrender  for  the  benefit  of  creditors,  of  whom  the  employee  is  one.  The 
amount  of  the  insurer's  liability  will  be  a  percentage  of  the  employee's  claim 
corresponding  to  the  percentage  the  other  assets  will  pay  the  oiher  creditors, 
and  he  will  be  treated  exactly  like  all  the  rest.  Traveler's  Ins.  Co,  v.  Moses, 
63  N.  J.  Eq.  260. 

In  the  case  of  a  policy  of  "  indemnity  aeainst  liability  '*  the  insurer  will  have 
to  pay  the  full  amount  of  the  claim  of  3ic  employee.  What  are  his  rights 
against  the  fund  so  produced?  If  he  is  to  share  m  it  as  an  asset,  the  other 
creditors  will  really  be  better  o£E  because  of  his  misfortune.  That  is  not  the 
case  with  a  policy  against  actual  loss,  and  at  first  blush  seems  wrong.  Why 
should  not  the  injured  man  claim  against  the  insurer  directly,  taking  the  full 
proceeds  of  the  policy,  which  will  be  the  amount  of  his  claim  ?  The  asset  seems 
a  result  of  his  injury.  Mr.  Dowling  says:  **This  last  result  would  be  legally 
unobjectionable  it  it  could  properly  oe  said  that  the  contract  was  entered  into 
for  the  benefit  of  the  employee  ....  In  that  case  the  employee  would  stand  on 
the  footing  of  a  secured  creditor  and  it  would  not  lie  in  the  mouth  of  any  other 
claimant  to  object  to  the  employee  forcing  the  principal  to  pay  his  just  obliga- 
tion, especially  as  thereby  the  assets  of  the  insolvent  master  (the  surety)  would 
be  exoneratea.  Beacon  Lamp  Co,  v.  Traveler's  Co.^  61  N.  J.  Eq.  59.  The 
fatal  weakness  of  this  position  is,  that  as  between  the  insurer  and  the  insured 
the  employee  is  unknown.  He  may  not  be  in  the  master's  employ  when  the 
policy  is  executed ;  he  is  not  the  person  intended  directly  to  be  benefited,  for 
there  is  no  duty  resting  upon  the  master  under  the  usual  insurance  contract  to 
pay  the  employee  out  of  the  funds  realized  from  the  policy.  The  moneys  paid 
over  to  the  employer  by  the  insured  do  not  constitute  a  trust  fund  for  tlie  ser- 
vant's benefit.  Bain  v.  Atkins,  181  Mass.  240,  but  are  the  absolute  property 
of  the  employer  to  be  disposed  of  as  he  pleases."  Such  moneys  paid  to  an 
employer  are  not  a.ssets  in  his  hands  for  the  benefit  of  the  employee's  estate. 
Hawkins  v.  McCalla,  95  Ga.  192.  And  even  where  a  beneficiary  may  sue  upon 
a  contract,  and  the  policy  provides  that  payment  shall  be  made  to  tne  assured 
for  the  benefit  of  the  injured  person,  the  employee  cannot  recover  directly  from 
the  insurance  company  because  of  lack  of  privity.  Embler  v.  Hartford  c^.,  1 58 
N.  Y.  43. 

Mr.  Dowling  might  have  supported  his  argument  that  the  workman  should 
share  with  the  other  creditors,  by  the  law  in  regard  to  contracts  of  reinsurance, 
which  are  held  to  be  contracts  of  indemnity  against  liability.  The  reinsurer  must 
pay  the  reinsured  the  actual  amount  of  the  claim  against  the  latter.  Hoiu  v. 
Mutual  Safety  Ins,  Co,,  i  Sandf.  (N.  Y.)  137.  But  a  fund  so  produced,  forming 
assets  of  an  insolvent  insurance  company,  is  distributable /r^  rata  to  all  cre^ 
itors,  the  original  insured  getting  no  preference.  Goodrich  and  Hick's  Appeal, 
109  Pa.  St.  523.  Herckenrath  v.  Am,  Ins,  Co.,  3  Barb.  Ch.  (N.  Y.)  63.  The 
similarity  of  these  cases  to  those  brought  up  by  Mr.  Dowling  is  clear. 
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The  Responsive  Answer  in  Equity  Considered  as  Evidence  for 
THE  Defendant.  — That  the  responsive  answer  of  the  defendant,  under  oath, 
is  conclusive,  unless  contradicted  by  two  witnesses  or  by  one  witness  and  cir- 
cumstances as  corroborative  as  the  testimony  of  another  witness,  is  a  rule  of 
equitjr  well  established  by  American  authority.  The  fact  that  this  forces  the 
plaintiff  not  only  to  maintain  the  allegations  of  his  bill  but  also  to  overcome  the 
positive  responsive  averments  of  the  answer  by  testimony  equivalent  to  that  of 
two  witnesses  gives  the  defendant  an  obvious  advantage.  So  unjust  has  this 
advantage  seemed,  that  the  eminent  Pennsylvania  lawyer,  John  Marshal  Gest, 
has  been  led  in  a  recent  article  to  investigate  the  origin,  history,  and  scope  of 
the  rule  and  to  urge  the  advisability  of  its  abolition.  The  Responsive  Answer 
in  Equity  Considered  as  Evidence  for  the  Defendant^  52  Am.  L.  Reg.  537. 
The  understanding  of  this  rule  necessitates  the  consideration  of  two  others, 
the  two-witness  rule  and  the  rule  excluding  the  testimony  of  parties.  The 
history  of  each  of  these  is  very  properly  but  somewhat  elaborately  traced  by 
the  learned  writer.  He  finds  that  the  former  rule  existed  in  both  the  canon  and 
dvil  law  at  the  time  the  Chancery  rules  were  being  formulated,  and  that  from 
these  systems  of  law  it  was  adopted  by  Equity.  But  although  the  latter  rule 
was  at  the  same  time  in  operation  in  the  courts  of  law,  it  was  not  made  a  part 
of  equity  practice,  since  its  effect  would  have  been  to  limit  the  power  of  the 
Chancellor  in  obtaining  evidence  for  the  enlightenment  of  his  conscience. 
From  the  first,  then,  the  defendant  in  equity,  though  a  party,  was  compelled  to 
answer  under  oath.  It  was  not  until  later,  however,  that  any  part  of  this 
answer  came  to  be  regarded  as  evidence  in  the  defendant's  favor.  The  English 
authorities  never  went  much  fartlier  than  to  consider  only  that  part  of  the 
answer  which  was  a  denial  of  the  bill  as  evidence  for  the  aefendant,  which  is 
but  saying  that  the  plaintiff  must  establish  his  allegations  by  more  than  one 
witness.  But  in  America  even  positive  averments  in  the  answer  which  are 
responsive  are  considered  as  evidence  for  the  defendant.  The  American 
doctrine  was  rested  on  the  theory  that,  since  the  defendant  could  be  compelled 
in  this  extraordinary  manner  to  answer  under  oath,  his  answer  should  be  con- 
sidered as  evidence  for  himself  as  well  as  for  the  plaintiff.  For  the  reason,  then, 
that  it  was  evidence  under  oath,  the  plaintiff,  having  the  burden  of  proof,  could 
not,  under  the  two-witness  rule,  rebut  it  by  one  oath  alone.  To-day,  however, 
the  answer  of  the  defendant  imder  oath  is  not  extraordinary  relief,  for  the  rule 
excluding  the  testimony  of  parties  has  been  abolished.  Mr.  Gest  urjg^es  that 
since  the  existence  of  that  rule  was  one  of  the  main  reasons  for  the  origin  and 
continuance  of  the  equity  rule,  the  latter  should  be  abolished  also.  He  suggests 
too  that  the  weight  of  testimony  can  be  more  accurately  determined  by  a  con- 
sideration of  the  character  of  the  witness  than  by  depending  upon  preponder- 
ance in  the  number  of  witnesses.  After  following  Mr.  Gest's  arguments  one  is 
not  surprised  to  learn  that  the  rule  has  been  abolished  in  many  American 
jurisdictions. 


Effect  of  Mistake  upon  Contracts.  —  An  attempt  has  been  made  in 
a  recent  article  to  define  the  principles  underlying  the  law  on  this  subject,  and 
to  show  how  a  failure  to  clearly  recognize  them  has  led  to  confusion  among  the 
authorities.  A  Critical  Analysis  of  the  Law  cu  to  Mistake  in  its  Effect  upon 
Contracts,  Anon.,  38  Am.  L.  Rev.  334  (May-June,  1904).  The  writer  by  a 
careful  and  searching  analysis  of  the  cases  points  out  that  the  granting  of 
relief  against  mistake  rests  upon  two  totally  different  theories.  In  the  first 
class  he  places  those  cases  in  which,  owing  to  a  mistake  of  one  party  as  to  the 
contract  itself,  there  has  been  no  real  meeting  of  the  minds,  and  hence  no  valid 
contract.  Cf  Raffles  v.  Wichelhaus,  2  H.  &  C.  906.  Here  the  mistaken  party 
must  show  that  his  mistake  was  reasonable;  otherwise  he  is  estopped  from 
alleging  it.  Under  the  second  class  are  included  those  cases  where  an  actual 
meeting  of  the  minds  has  been  brought  about  by  mistake  as  to  some  supposed 
fact.  Here,  not  only  must  the  mistake  be  common  to  both  parties  in  order  to 
avoid,  but  also  it  must  be  in  regard  to  a  fact  so  evidently  within  their  contem- 
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plation  that  its  turning  out  to  be  untrue  amounts  to  a  failure  of  consideration. 
The  difficulty  is  to  determine  when  the  mistake  is  of  this  character.  When  it 
is  so,  the  contract  is  voidable.  The  most  common  example  is  a  mistake  in  re- 
gard to  the  quality  of  the  thing  sold;  as,  where  one  buys  from  another  a  bar  of 
metal,  both  parties  supposing  it  to  be  gold,  and  it  turns  out  to  be  brass.  There 
the  buyer  may  rescind.  Mistake  as  to  some  collateral  fact,  not  of  quality,  may 
be  saia  generally  not  to  affect  the  contract ;  as,  for  example,  those  sales  of  land 
or  chattels  where  it  is  within  the  contemplation  of  the  parties  that  whatever 
speculative  value  the  property  may  have  shall  belong  to  the  vendee.  Further- 
more, such  mutual  mistake  must  oe  one  of  fact,  not  of  law,  except  in  two  cases 
where  equity  grants  relief  :  the  first,  where  the  mistake  is  one  as  to  title  or  other 
matter  of  private  right;  the  second,  where  the  instrument  fails  to  express  the 
intention  of  the  parties.  As  the  writer  notes,  much  of  the  conflict  among  the 
authorities  and  text  writers  upon  this  subject  is  probably  due  to  a  failure  to  dis- 
tinguish these  two  separate  principles,  the  tendency  being  to  regard  all  mistakes 
as  rendering  the  contract  void.  That  contracts  of  the  second  sort  should  be 
void  seems  contrary  to  fundamental  principles.  The  minds  of  the  parties  have 
met  and  consideration  has  been  furnished  by  both.  The  fact  that  there  has 
been  a  material  failure  of  consideration  does  not  negative  the  existence  of  the 
contract,  but  merely  renders  it  voidable. 


The  Cy  Pres  Doctrine  and  the  Rule  against  Perpetuities. — 
When  one  well-established  principle  of  law  comes  in  conflict  with  another,  the 
amount  of  modification,  if  any,  which  occurs  in  each  is  always  an  interesting 
question.  When  these  conflicting  principles  are  the  <y  pres  doctrine  and  the 
rule  against  perpetuities  the  question  becomes,  in  addition,  one  of  some  intri- 
cacy.  Mr.  James  Quarles  in  a  recent  article  discusses  this  question.  The 
Cy  Pres  Doctrine^  in  Reference  to  the  Rule  against  Perpetuities  —  An  Advoca- 
tion of  its  Adoption  in  all  Jurisdictions^  38  Am.  L.  Rev.  683  (Sept.-Oct,). 
After  quoting  from  Mr.  Perry  in  reference  to  the  history  of  the  rule  against 
perpetuities,  the  writer  concludes  that  all  extensions  of  time  in  the  rule  were 
made  on  account  of  reluctance  to  destroy  the  will  of  the  grantor.  He  then 
addresses  himself  to  the  question,  "  Why  should  not  all  limitations  which 
transgress  the  period  prescribed  by  the  rule  against  perpetuities,  instead  of 
being  adjudged  void  in  toto,  be  given  effect  for  the  period  allowed  by  that 
rule  —  in  short,  construed  cy  pres?^''  In  support  of  his  contention  that  they 
should  be,  he  Quotes  approvingly  from  the  opinion  of  Oiief  Justice  Doe  in 
the  case  of  Eagerly  v.  Barker,  66  N.  H.  434.  He  then  refers  to  the  technical 
cy  pres  doctrine  and  asserts  that  the  **  very  genius  of  the  cy  pres  principle  is 
that  persons  as  well  as  time  should  be  amenable  to  its  saving  operation." 
The  decisions  under  the  Thellusson  Act  governing  trusts  for  accumulation 
and  those  under  the  similar  Pennsylvania  Act  are  next  considered  and  ap- 
proved. The  writer  concludes  with  a  plea  that  the  broad  principle  of  c^  pres 
should  be  extended.  It  is  to  be  regretted  that  the  learned  writer  did  not 
consider  the  possibility  of  selecting  different  periods  which  would  not  trans- 
gress the  rule  against  perpetuities.  The  fact  tnat  there  are  many  permissible 
periods  is  one  objection,  among  others,  which  is  urged  against  the  writer's 
proposition  by  Professor  Gray  in  9  Harv.  L.  Rev.  248.  Had  the  learned 
writer  noticed  these  objections  his  article  would  have  been  more  complete, 
and  had  he  answered  them  the  conclusion  at  which  he  arrived  could  be  more 
easily  sustained. 


Acquisition  du  Territoire  kt  le  Droit  International,  TA     Ernest  Nys. 

Discussing  the  various  modes  of  acquiring  territory  and  the  legal  consequences 

resulting.    6  Rev.  de  Droit  Internat.  359. 
Actions  against  the  Commonwealth  for  Torts.    A.P.Canaway.    Discussing 

Australian  acts  and  decisions,     i  Commonwealth  L.  Rev.  241. 
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Admissibilitt  op  Evidknci  to  Establish  Oral  Contemporaneous  Inducing 
Promises  to  Affect  Written  Instruments  in  Pennsylvania.  Stanley 
FoiM.    53  Am.  L.  Res.  601. 

Bankers'  Rights  on  Forged  Signatures.  Charles  M,  Holt.  3  Can.  L.  Rev.  457. 
Discossing  a  recent  Canadian  case,  Ewin^  v.  Dominion  Bank.    See  Notes,  p.  140. 

Bloodhound  Evidence.  Anon.  Reviewmg  American  decisions  on  the  admis- 
sibility cH  bloodhound  evidence  in  criminal  trials.     8  L.  Notes  (N.  V.)  364. 

Canadian  Copyright  in  its  Constitutional  and  Legal  Aspecps.  1.  A.  R. 
Clute.  Dttcossing  the  powers  of  the  Dominion  Parliament  over  colonial  copyright, 
and  the  effect  of  the  Imperial  Act    24  Can.  L.  T.  307. 

Charging  the  Distributive  Shares  of  an  Intestate's  Grandchildren  with 
A  Debt  Owing  to  the  Intestate  by  their  Parent  who  Dies  in  the 
Life-Time  of  the  Intestate.    Henry  M.  Dowling.    59  Cent.  L.  J.  305. 

Compensation  in  Criminal  Cases.  Anon.  Discussing  the  provisions  of  the 
Indian  Criminal  Procedure  Code  for  compensation  to  an  acquitted  defendant,  i 
Crim.  L,  J.  of  India,  i,  53,  119. 

Compound  Settlements.  Anofi.  Discussing  whether  on  a  sale  by  a  tenant  for  life 
(where  there  has  been  a  settlement,  a  disentailing  assurance,  ana  a  re-settlement) 
it  is  necessary  to  appoint  trustees  of  the  compound  settlement  as  the  only  persons 
who  can  give  a  proper  discharge  for  the  purchase  money.     26  L.  Stud.  J.  192. 

Conditional  Sales.  D.  Witherspoon.  Distinguishing  conditional  sales  from  chattel 
mortgages,    i  N.  C.  J.  of  L.  488. 

Critical  Analysis  of  the  Law  as  to  Mistake  in  its  Effect  upon  Con- 
tracts.   38  Am.  L.  Rev.  334.    See  supra. 

Cy  Pres  Doctrine  with  Reference  to  the  Rule  against  Perpetuities, 
The.   James  Quarles.    38  Am.  L.  Rev.  683.    See  supra. 

Death  Duties  Considered  in  Conjunction  with  Domicil  and  Situation 
OF  Property.    Lot  Bramley.    117  L.  T.  483. 

Dying  Declaration.  Surendra  Nath  Roy.  Treating  particularly  the  law  of  India 
upon  the  use  of  dying  declarations  as  evidence.    6  Bombay  L.  Rep.  177. 

Emission  d'un  emprunt  au  profit  d'un  Etat  belligerant  sur  le  territoike 
d'un  Etat  neutre,  De  l'.  Edouard  Cailleux.  Examining  the  rule  that  neu- 
trality is  not  violated  by  subscription  by  private  parties  to  a  loan  of  a  belligerent. 
31  J.  du  Droit  Intemat.  Priv^  62a 

Enforcement  of  South  African  Judgments  in  England.  W.  A.  Bum,  21 
S.  African  L.  J.  24. 

Estates  upon  Condition.  E.  £,  Ledbetter.  A  summary  of  the  law  on  the  subject. 
19  Chic.  L.  J.  1239. 

Etidence  of  an  Accomplice,  The.  Mian  Muhammad  Shaft.  Discussing  English 
and  Indian  law  on  the  subject,    i  Crim.  L.  J.  of  India  215. 

Feudal  Tenures  of  Western  India.  3.  Maratha  Jaghirs.  /.  A.  Saldanha. 
6  Bombay  L.  Rep.  97. 

Hindu  Joint  Family  and  the  Privy  Council,  The.  M.  A.  Tirunarayanachari. 
Showing  how  the  strict  Hindu  law  has  been  modified  by  the  decisions  of  British 
courts.     14  Madras  L.  J.  71,  105. 

Impued  Warranty  of  Authority.  N.  W,  Hoyles,  Discussing  the  development 
of  the  doctrine.    40  Can.  L.  J.  685. 

Industrial  Arbitration  and  Common  Law  Rights.  C.  E.  Weigall.  Com- 
menting adversely  upon  a  recent  case  under  the  Australian  arbitration  act  i 
Commonwealth  ll  Rev.  248. 

Inns  of  Court  and  some  of  their  Members,  The.  C.  E.  A.  Bedwell.  Dealing 
with  the  early  history  of  the  institution,     i  Commonwealth  L.  Rev.  256. 

Is  Polygamy  Permitted  by  the  Laws  of  Illinois  ?  John  F.  Greeting.  66  Alb. 
L.  J.  309. 

Is  THE  Presumption  of  Innocence  in  Criminal  Cases  to  be  Weighed  as 
Evidence  in  the  Case?    Robert  A.  Edgar.    59  Cent.  L.  J.  264. 

Jin>iciAL  History  of  Individual  Liberty,  The.  X.  Van  Vechten  Feeder.  16 
Green  Bag  673. 

Liability  of  Insurers  and  Rights  of  Employees  under  Employer's  Liabil- 
ity Insurance  Policies.    Henry  M.  Dowling.    59  Cent.  L.  j.  5.    Sec  iupra. 

Liability  of  Safety  Deposit  Companies,  The.  Anon.  Callme  attention  to  the 
dutv  of  safety  deposit  companies  to  resist  illegal  process  in  behau  of  their  bailors. 
29  Natl.  Corp.  Rep.  202. 

Meaning  of  the  Words  "Mines"  and  "Minerals'*  in  Legal  Documents, 
AND  Statutory  Enactments,  as  Interpreted  by  the  Courts,  The. 
R,  B.  MichtU.    14  Madras  L.  J.  39,  163. 
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Names  of  Ijterary  Compositions.    Bernard  C,  Steiner,     Discussing  rights  of 

editors  and  authors,  with  elaborate  citation  of  cases.     i6  Green  Bag  643. 
Payment  of  Expensks  Incurred  under  the  Factory  and  Workshops  Act, 

1901.     Parts  I.  and  II.    Ano$u    Concerning  the  apportionment  of  such  expenses 

between  landlord  and  tenant.    48  Sol.  J.  732,  739U 
Private  Property  on  the  High  Seas.     G.  A.  Finkelnburg,    History  of  the  posi- 
tion of  the  United  States  upon  the  seizure  of  private  property  on  the  high  seas 

by  belligerents     38  Am.  Law  Rev.  641. 
Proposed  Gold  Law  for  the  Transvaal,  The.      Georgt  T.  MorUe,     Showing 

changes  from  present  law.     31  S.  African  L.  J.  123. 
Questions  of  International  Law  Arising  from  the  Russo-Japanese  War, 

Some.    VI.    Amos  S.  Hershty,     16  Green  Bag  659.  . 
Recent  Russian  Seizures  and  the  Sinking  of  the  ''Knight  Commander/' 

The.    Blackburn  Esterline,    38  Am.  L.  Rev.  662. 
Responsive  Answer  in  Equity  Considered  as  Evidence  for  the  Defendant, 

The.    John  Afarshaii  Gest.     52  Am.  L.  Reg.  537.     See  supra. 
Suits  on  Contracts  for  Benefit  of  Third  Persons.     M,  E.  E.  Kerr,     66 

Alb.  L.  J.  312.     See  Notes,  p.  141. 
Swedish  Law  Reform.    Seymour  /?.  Thompson,    A  second  article  commenting  on 

a  recent  work  by  a  Swedish  author.    38  Am.  L.  Rev.  674. 
Title  of  Bona  Fide  Purchasers  from  Bailees.      Colin  P.  Campbell.     Stating 

the  present  rule  and  the  theory  upon  which  it  is  based.     59  Cent.  L.  J.  264. 
Venezuelan  Arbitration  Once  More,  The:  Facts  and  Law.    Rudolf  Dulam. 

38  Am.  L.  Rev.  648. 
Widow's  Savings  under  Hindu  Law.    P.  Duraiswamy  Qyengar,    9  Bombay  L. 

Rep.  108. 


II.    BOOK   REVIEWS. 

Notes  on  the  Doctrine  of  Renvoi  in  Private  International  Law. 
By  John  Pawley  Bate.  London:  Stevens  and  Sons,  Limited.  1904. 
pp.  123.    8vo. 

The  renvoi  theory  is  of  comparatively  recent  origin.  It  has  become  im- 
portant since  the  general  adoption  of  nationality  or  legally  authorized  domicile, 
instead  of  domicile,  as  the  criterion  in  questions  of  status,  capacity,  succession, 
and  some  others.  At  various  times  between  1841  and  the  present  day  the  doc- 
trine has  been  discussed  in  some  of  the  English  cases,  and  during  the  last  thirty 
years  it  has  been  discussed  in  the  courts  on  the  Continent.  It  was  not,  how- 
ever, until  1933  that  the  theory  was  adopted  by  any  English  court,  and  as  there 
is  still  only  a  single  decision  and  that  in  the  lowest  court,  the  (question  of  the 
theoretical  value  and  practical  availability  of  this  theory  in  English  and  Ameri- 
can law  is  yet  open  to  discussion,  and  is  of  timely  interest. 

A  recent  English  case  well  illustrates  an  instance  in  which  the  renvoi 
theory  is  sought  to  be  applied.  A  native  of  Malta  left  there  in  1832,  at  the 
age  of  twenty-two,  and  took  up  her  permanent  residence  in  Baden,  living  there 
until  her  death  in  1894.  She  died  intestate  as  to  some  movable  property  situate 
in  England.  The  question  was  how  to  distribute  the  property.  According  to 
the  law  of  England,  she  was  domiciled  in  Baden,  but  since  she  had  not  become 
naturalized  and  had  not  been  legally  authorized  to  take  up  residence,  the  law  of 
Baden  did  not  consider  her  there  domiciled.  That  law  provides  that  in  the 
case  of  foreigners  dying  intestate,  succession  shall  be  according  to  the  law  of 
the  country  of  which  the  foreigner  is  a  subject  at  the  time  of  his  death.  Three 
courses  were  open  to  the  English  court:  first,  to  sacrifice  its  conception  of  con- 
flict of  laws  to  that  of  the  law  of  Baden ;  second,  to  adhere  to  its  own  concep- 
tion at  the  cost  of  applying  the  provisions  of  a  foreign  law  in  circumstances  in 
which  that  foreign  law  itself  would  not  do  so  :  or,  third,  to  attempt  the  elabora- 
tion of  an  entirely  new  branch  of  law  desi'^ned  to  regulate  the  conflict  between 
rules  of  conflict,  that  is,  to  adopt  the  principle  of  renvoi.  Adopting  the  second 
of  these  courses,  the  court  would  have  directed  the  property  to  be  distributed 
according  to  Baden  law.  Mr.  Justice  Farwell,  however,  directed  the  property 
to  be  distributed  among  the  persons  entitled  according  to  Maltese  law,  on  one 
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of  two  grounds :  first,  that  a  domicile  of  choice,  which  is,  according  to  the  law 
of  the  country  chosen,  inefiEectual  as  regards  postmortuary  distribution  of  mov- 
ables, is,  for  this  purpose,  no  domicile  at  all ;  or,  second,  assuming  the  deceased 
was  domiciled  in  Baden,  the  law  of  Baden  would,  according  to  its  terms,  not 
apply,  but  would  refer  the  question  to  the  national  law,  in  this  case  the  law  of 
Malta.  Thus  the  court  adopted  either  the  first  or  the  third  of  the  courses 
above  mentioned.     In  re  Johnson^  [1903]  i  Ch.  821. 

This  decision  has  not  been  favorably  received  by  English  or  American  law- 
yers, and  Mr.  Bate*s  pamphlet  is  devoted  to  showing  that  there  was  no  founda- 
tion in  English  law  for  the  decision,  and  that  on  its  merits  the  renvoi  doctrine 
cannot  claim  admission  into  the  Enelish  system  of  conflict  of  laws.  The 
pamphlet  shows  great  care  of  preparation,  exnaustive  research  in  the  case  law 
of  England,  France,  Belgium,  Germany,  and  other  countries  of  the  Continent, 
and  contains  a  scholarly  tabulation,  arrangement,  and  discussion  of  the  decisions 
found,  and  also  of  the  arguments  advanced  both  by  the  advocates  and  the  op- 
ponents of  the  renvoi  theory.  This  pamphlet  leads  one  to  wish  that  more  legal 
writers  would  give  their  energies  to  the  tnorough  and  valuable  work  which  can 
be  done  by  selecting  a  topic  small  in  scope,  yet  interesting  and  important  in  its 
bearing. 


Cases  Illustrating  the  Principles  of  the  Law  of  Torts.  By  Fran- 
cis R.  Y.  Radclifie  and  J.  C.  Miles.  Oxford:  Clarendon  Press.  1904. 
pp.  xii,  628.    8vo. 

This  collection  of  cases  is  an  "attempt  to  illustrate  the  principles  underlying 
the  main  branches  of  the  Law  of  Torts  oy  a  selection  from  the  original  author- 
ities." Case-books  for  purposes  of  study  have,  owing  to  the  state  of  legal 
education,  hardly  found  a  field  in  England.  Books  such  as  '*  Smith's  Leading 
Cases"  are,  because  of  their  full  treatment  and  collection  of  authorities  on 
special  topics,  meant  for  the  practitioner  rather  than  for  the  student.  The 
present  compiladon  of  cases,  wnich  comes  from  Oxford,  is,  therefore,  received 
by  confirmed  believers  in  the  case-system  of  legal  study  as  a  gratifying  indica- 
tion that  the  value  of  that  system  is  finding  increasing  recognition  in  English 
Universities. 

The  editors  have,  in  the  main,  followed  the  method  of  arrangement  adopted 
by  Sir  Frederick  Pollock  in  his  treatise  on  the  subject.  The  aim  is  evidently 
to  supplement,  not  supplant,  the  text-book.  To  this  fact,  undoubtedly,  is  to 
be  attributed  the  presence  of  head-notes,  for  these  defeat  one  of  the  chief  values 
of  the  case-system,  namely,  to  get  the  reader  to  gather  his  own  principles  from 
the  cases.  There  is  also,  in  view  of  the  supplemental  nature  of  the  work,  a 
natural  tendency  to  give  late  authorities.  But  perhaps  it  would  be  better,  even 
though  it  is  not  intended  to  develop  the  subject  by  successive  cases,  to  give 
the  great  cases  that  mark  a  development  in  the  law,  e.  ^.  Pasley  v.  Freeman 
(3  T.  R.  51),  and  make  reference  merely,  to  later  important  authorities  which 
show  an  advance  but  which  lack  of  space  crowd  out. 

From  the  American  casebook  point  of  view,  also,  the  classification  is  not 
all  that  it  might  be.  To  some  extent  this  is  attributable  to  the  comprehensive 
scope  of  the  selections.  Cases  dealing  with  the  relation  of  master  and  servant, 
prescriptive  rights,  percolating  water,  and  the  like,  might  have  been  omitted 
from  a  collection  of  illustrative  cases  on  the  law  of  torts.  Since  the  purpose 
should  be  to  arrive  at  general  principles,  a  detailed  topical  treatment  is  un- 
necessary. By  bringing  related  subjects  under  a  common  head,  underlying 
principles  are  better  grasped  and  the  student  is  not  bewildered  by  apparent 
multiplicity  of  doctrines.  Thus  the  cases  on  assault,  false  imprisonment, 
trespass  to  land  and  goods,  might  well  form  one  group. 

The  field  has  been  so  fully  covered,  as  far  as  topical  treatment  is  concerned, 
that  it  may  seem  caviling  to  point  out  omissions.  Yet  it  is  surprising  that 
there  is  no  case  on  liability  for  nervous  shocks,  especially  since  the  decision 
of  the  Privy  Council  in  Victorian  Railways  Commissioners  v.  Coultas  (13  App. 
Cas.  222)  has  not  been  followed  in  Ireland  nor  in  the  recent  case  of  Dulieu  v. 
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White  ([190 1]  2  K.  B.  669).  The  important  subject  of  legal  cause  is  not  ade- 
quately covered  by  the  two  cases  under  "  Damage  Caused  by  the  Intervention 
of  Third  Party  "  and  whatever  else  may  be  scattered  in  the  cases  under  *'  Neg- 
ligence.** The  selection  of  Heaven  v.  Pender  (L.  R.  11  Q.  B.  D.  503),  with 
its  much  criticised  rule  by  Brett,  M.  R.,  as  the  leading  case  in  negligence  seems 
unfortunate.  Thomas  v.  Winchester  (6  N.  Y.  397),  is  printed  as  dealing  with  a 
point  in  the  law  of  negligence  not  covered  by  English  authority.  We  fail  to 
we  why  Winterbottom  v.  Wright  (10  M.  &  W.  109),  and  George  v,  Skivington 
(L.  R.  5  Ex.  I ),  are  not  in  pomt  on  the  liability  of  the  vendor  of  chattels  to 
a  third  person.  On  the  whole,  however,  the  cases  have  been  carefully  selected, 
especially  those  on  defamation,  the  few  notes  are  thorough  and  well  written,  and 
the  mechanical  features  of  the  book  are  excellent. 


Code  Remedies  :  Remedies  and  Remedial  Rights  by  the  Civil  Action  Ac- 
cording to  the  Reformed  American  Procedure.    A  Treatise  Adapted  to 
Use  in  all  the  States  and  Territories  where  that  System  Prevails.    By  John 
Norton  Pomeroy.     Fourth  Edition.     Revised  and  Enlarged  by  Thomas  A. 
Bogle.     Boston  :  Little,  Brown,  and  Company.     1904.     pp.  clxx,  983.   8vo. 
The  candid  student  will  admit  that  the  old  common  law  system  of  procedure 
had  a  number  of  technical  rules,  the  enforcement  of  which  often  resulted  in 
gross  injustice  to  litigants.     Far  too  often  technicalities  were  the  cause  of  costly 
and  trying  delays  anaeven  final  dismissals  without  a  determination  of  the  merits. 
It  is  not  surprising,  therefore,  that  the  suggestion  of  a  reformed  procedure, 
when  first  agitated,  should  have  found  many  ardent  supporters.     One  of  the 
best  exponents  of  the  reform  idea  was  John  Norton  Pomeroy,  whose  work  on 
the  subject  of  code  remedies  appeared  in  1876,  followed  by  second  and  third 
editions  from  his  own  hand  in  1883  and  1894.     The  great  enthusiasm  of  the 
author,  combined  with  his  legal  ability  and  vigorous  style,  produced  a  very  in- 
teresting and  useful  book. 

It  is  believed  that  the  author  succeeded  in  establishing  that  a  reformed  sys- 
tem of  procedure,  eliminating  most  of  the  defects  of  the  old  system,  is  possible ; 
it  is  only  necessary  to  refer  to  the  existing  reformed  S3rstem  in  England  to 
demonstrate  that  it  is  feasibile.  But  that  uniform  success  has  been  attained  in 
those  states  of  this  country  that  have  legislated  on  the  subject  may  be  doubted. 
Notwithstanding  the  optimism  of  the  author,  a  careful  consideration  of  the  dif- 
ferences and  narrow  restrictions  that  have  resulted  from  judicial  interpretation 
principally  induced  by  common-law  ideas  of  procedure  —  and  these  differences 
and  restrictions  may  easily  be  found  pointed  out  even  in  the  discussions  and 
citations  of  this  work  —  is  enough  to  lead  the  reader  to  the  conviction  that,  while 
the  author's  exposition  of  what  the  reformed  system  should  be  is  admirable  and 
convincing,  the  actual  system  developed  from  the  statutory  enactments  by  judi- 
cial decision  is  deplorably  disappointing.  Nevertheless,  in  view  of  the  exist- 
ence of  the  reformed  system  of  procedure  in  a  large  number  of  the  states,  a 
treatise  as  well  written  and  as  sound  in  its  exposition  as  Mr.  Pomeroy 's  book, 
if  by  reason  of  its  completeness  it  recommends  itself  to  the  constant  attention 
of  the  practitioner,  may  serve  a  very  useful  purpose  in  inducing  a  more  reason- 
able view  of  code  procedure ;  and  this  is  a  luU  justification  for  the  present 
edition  of  the  work. 

The  editor  has  omitted  the  portion  of  the  author^s  introduction  which 
dealt  with  historical  and  theoretical  considerations  of  procedure.  He  has 
also  left  out  occasional  discussions  of  common  law  procedure  which,  in  former 
editions,  appeared  at  infrequent  intervals  throughout  the  author's  text  Other- 
wise, with  slight  exception,  the  text,  as  it  appeared  in  the  author^s  last  edition, 
remains  intact.  The  editor's  attention  has  been  directed  to  the  notes.  These 
have  been  materially  increased  by  citations  of  new  cases  and  the  revision  of  the 
references  to  statutes.  In  a  number  of  instances  the  editor  has  added  explana- 
tory and  illustrative  notes  of  a  helpful  character.  In  one  instance  an  addition, 
which  consists  in  a  summary  and  classification  of  cases  dealing  with  necessary 
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allegations  and  their  forms,  amounts  practically  to  a  new  chapter.  The  revision 
of  the  index  makes  it  somewhat  more  extensive,  while  a  substantial  elaboration 
in  the  details  of  the  table  of  contents  makes  it  much  more  valuable.  Another 
useful  change  is  the  insertion  of  black-lettered  titles  to  the  individual  sections. 

c.  H.  o. 


Notes  to  the  Spanish  Civil  Code  showing  changes  effected  by  American 
legislation,  with  citation  of  cases  from  Philippines  Supreme  Court.     By 
Charles  A.  Willard.   Manila :  E.  C.  McCullough  &  Co.,  Inc.    1904.    pp.  xi, 
106.     8vo.    With  which  is  bound  a  Translation  of  the  Civil  Code  in  force 
in  Cuba,  Porto  Rico,  and  the   Philippines.      Division  of  Customs  and 
Insular  Affiurs.     War  Department     Washington :   Government  Printing 
Office.     1899.  pp.  vi,  322.    8vo. 
At  the  time  of  the  occupation  of  the  Philippines  by  the  United  States  in  189^ 
the  law  in  force  upon  the  islands  was  derived  chiefly  from  the  Spanish  Civil 
Code,  which  had  been  effective  there  since  1889.     In  1901,  however,  the  Phil- 
ippine Commission  enacted  a  Code  of  Civil  Procedure  in  Civil  Actions,  many 
of  the  provisions  of  which  superseded  the  provisions  of  the  Spanish  Code. 
Changes  in  methods  of  administration  and  in  the  functions  of  public  officials, 
introduced  by  acts  of  Congress  and  by  independent  orders  of  the  Philippine  com- 
missions, likewise  operated  to  alter  materially  the  effect  of  many  articles  of  the 
code  which  were  applicable  originally  to  conditions  under  the  Spanish  domina- 
tion.   It  is  the  purpose  of  Mr.  Justice  Willard^s  work  to  note  the  instances  in 
which  the  Spanish  law  has  thus  been  repealed,  or  modified  by  necessary  impli- 
cation.    Each  article  of  the  code  is  taken  up  separately,  and  those  which  have 
been  abrogated,  or  limited  in  effect,  are  commented  upon.     The  authorities 
upon  which  the  annotation  is  based  comprise  the  two  codes,  the  acts  of  Congress 
and  the  commissions,  and  the  works  of  toe  Spanish  commentators,  Manresa  and 
Alcubilla.     There  are  also  frequent  references  to  the  decisions  of  the  Philip- 
pines Supreme  Court,  of  which  Mr.  Willard  is  a  member.    The  statements  of 
the  author  often  follow  manifestly  from  a  comparison  of  the  civil  code  with 
subsequent  legislation ;  and  where  they  do  not,  they  seem  to  be  founded  on 
sound  lop^c  and  consistent  with  the  little  authority  available.     The  comments 
are  concise,  and  the  result  of  the  discussion  is  stated  clearly  at  the  conclusion 
of  each  article.    For  convenience  of  reference  a  copy  of  the  civil  code  is  bound 
with  the  notes.     Coming  as  it  does  from  one  in  authority  the  work  should  prove 
a  valuable  aid  in  overcoming  the  difficulties  attendant  upon  the  practice  of  such 
a  complex  system  of  law  as  exists  in  the  Philippines. 


The  Law  of  Torts  :  A  Treatise  on  the  Principles  of  Obligation  Arising  from 
Civil  Wrongs  in  the  Common  Law :  to  Which  is  Added  tne  Draft  of  a  Code 
of  Civil  Wrongs  Prepared  for  the  Government  of  India.     By  Frederick 
Pollock.     Seventh  Eaition.     London:  Stevens  and  Sons,  Limited.     1904. 
pp.  xxxviii,  679.    8vo. 
The  present  edition  of  this  standard  text-book  was  called  forth  by  the  deci- 
sion of  the  House  of  Lords  in  Qulnn  v.  Leathem,  iust  as  its  predecessor,  the 
sixth  edition,  owed  its  justification  to  the  case  of  Allen  v.  Flood.     Practically 
the  only  changes  made  in  the  text  in  the  last  two  editions  have  been  in  the  sec- 
tion where  the  general  principles  involved  in  these  two  cases  are  discussed.   The 
changes  made  in  the  law  by  Quinn  v,  Leathem  and  recent  decisions  of  the  Court 
of  Appeal  on  allied  topics  are  pointed  out  in  the  present  volume  with  clearness. 
The  eminent  author  still  believes  that  motive  is  not  a  determining  factor  under 
the  present  English  law,  and  that  the  element  of  combination  has  not  the  im- 
portance it  is  believed  by  some  to  possess,  and  was  not  the  distinguishing  feat- 
ure of  Quinn  z/.  Leathem.     He  adheres  to  the  opinion  expressed  in  the  sixth 
edition  Uiat  "  a  special  right  not  to  be  disturbed  in  one's  business  is  not  known 
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to  the  law.*'  He  sugjgests  the  following  as  a  solution  of  the  whole  question, 
*'  that,  generally  speaking,  persuasion  and  advice  are  free  and  of  common  right ; 
but  that,  when  persuasion  is  acted  upon  to  the  damage  of  a  third  person,  such 
damage  being  intended  bv  the  persuader  or  a  natural  and  probable  consequence 
of  the  act,  the  persuader  is  liable  to  an  action  at  the  suit  of  the  person  damaged 
if  he  has  either  used  unlawful  means,  such  as  intimidation  (whether  open  or 
disguised  as  persuasion)  or  corruption,  or  procured  a  criminally  punishable  or 
fraudulent  act ;  and  that  he  is  also  liable,  but  subject  to  exception  in  the  nature 
of  privilege,  if  the  act  procured  was  a  breach  of  contract  or  a  merely  civil  wrong 
not  involving  breach  of  the  peace  or  fraud." 

In  addition  to  these  changes  in  the  text  the  index  has  been  revised  and  cases 
decided  since  the  publication  of  the  sixth  edition  have  been  added  to  the  cita- 
tions in  the  footnotes. 


Copyright  Cases.  — A  Summary  of  Leading  American  Decisions  on  the  Law 
of  Copyright  and  on  Literary  Property,  from  1891  to  1903;  together  with 
the  text  of  the  United  States  Copyright  Statute,  and  a  Selection  of  Recent 
Copyright  Decisions  of  the  Courts  of  Great  Britain  and  Canada.     Com- 
piled by  Arthur  S-   Hamlin.     New  York  and  London:  G.  P.  Putnam's 
Sons.     1904.     pp.  vii,  237.     8vo. 
**  The  purpose  of  this  compilation,"  as  declared  by  the  editor,  "  is  to  bring  to- 
gether, for  convenient  reference  on  the  part  of  publishers,  authors,  and  others 
mterested  in  copyright  property,  a  summary,  as  comprehensive  as  is  practicable 
in  a  volume  of  such  compass,  of  the  issues  that  have  arisen  and  the  decisions 
that  have  been  given  under  the  statutes  controlling  copyright  and  literary  prop- 
erty, since  the  enactment  of  the  International  Copyright  Law  of  1891."    The 
scope  of  the  collection  is  indicated  by  the  title-page.     All  the  American  deci- 
sions on  iK)ints  of  substantive  law  between  the  dates  named  are  included,  as  well 
as  the  decisions  of  the  Treasury  Department  upon  the  importation,  under  the 
copyright  law,  of  books  and  works  of  art.    Only  the  more  important  recent 
English  and  Canadian  cases  are  included  in  the  collection.     The  work  of  the 
editor  has  been  in  the  main  well  done.     The  cases  are  abstracted  with  sufficient 
fulness  for  practical  purposes  and  with  great  clearness.     The  arrangement  and 
classification  of  cases  are  admirable  and  render  easy  the  finding  of  any  desired 
point  settled  upon  authority.     In  some  of  the  footnotes  the  editor  has  pointed 
out  inconsistencies  in  the  cases  and  has  given  his  own  views  in  connection  with 
authorities  cited.     If  a  criticism  upon  the  footnotes  might  be  ventured,  it  is 
that  the  citation  of  a  case  included  within  the  collection  is  not  followed  by  the 
number  of  the  page  at  which  it  can  be  found.     This  omission  makes  necessary 
continual  reference  to  the  index  of  cases.     On  the  whole,  however,  the  book  is 
likely  to  serve  well  the  laymen  for  whom  it  was  intended  and  can  be  recom- 
mended further  to  the  student  who  desires  to  acquire  without  extended  study  a 
knowledge  of  the  present  condition  of  cop3rright  law. 


The  United  States  and  Porto  Rico,  with  special  reference  to  the  prob- 
lems arising  out  of  our  contact  with  the  Spanish-American  civilization. 
By  L.  S.  Rowe.     New  York:  Longmans,  Green,  and  Co.     1904.     pp.  xiv, 
271.     8vo. 
The  author  of  this  book  as  former  chairman  of  the  Porto  Rican  Code  Com- 
mission writes  as  one  having  authority.    The  merit  of  his  book  can  best  be 
shown  by  giving  a  brief  abstract  of  its  contents.    According  to  the  **  Insular 
Decisions "  Porto  Rico  is  not  a  foreign  country  within  the  language  of  the 
Dingley  Tariff  Bill,  nor  is  it  a  part  of  tne  United  States  within  the  meaning  of 
the  Constitution.     Citizens  of  Porto  Rico  are  not  citizens  of  the  United  States. 
Unhampered,  then,  by  a  number  of  constitutional  limitations.  Congress  estab- 
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lished  a  civil  government  bearing  many  marks  of  centralization.  The  inexperi- 
ence of  the  people  in  political  affairs  made  it  necessary  to  give  the  central 
government,  among  other  things,  large  supervision  over  municipal  activities, 
control  of  municipal  police,  control  of  roads  and  highways,  and  the  entire  man- 
agement of  schools.  The  new  government  at  once  began  a  series  of  reforms. 
Municipal  government  has  been  changed,  an  American  system  of  taxation  intro- 
duced, a  plan  of  civil  service  adopted,  and  the  entire  judiciary  reorganized.  A 
new  criminal  code  giving  right  of  trial  by  jury  introduces  American  criminal 
law.  The  commercial  law,  tne  law  of  divorce,  of  descent  and  distribution,  and 
the  law  concerning  the  status  of  married  women  have  l)een  similarly  changed. 
The  object  of  all  the  reforms  is  to  bring  the  public  and  private  law  of  Porto 
Rico  into  harmony  with  that  of  America.  The  book  shows  with  great  clear- 
ness the  problems  presented  and  the  progress  thus  far  made  toward  their 
solution. 


The  Expansion  of  the  Common  Law.  By  Frederick  Pollock.  Boston : 
Little,  Brown,  and  Company.     1904.    pp.  vii,  164.     8vo. 

In  this  volume  are  published  the  series  of  lectures  which  the  author  delivered 
before  several  American  law  schools  during  the  autumn  of  1903.  Under  the 
title,  **  The  Foundations  of  Justice,"  is  shown  the  effect  which  publicity  of  trial 
before  a  court  which  acts  as  an  umpire  and  against  whose  jurisdiction  th  ie  is 
no  official  or  personal  privilege  has  had  upon  the  development  of  our  laws. 
The  lecture  on  "  The  Scales  of  Justice  "  treats  of  the  substitution  of  the  King's 
Courts  for  the  old  popular  courts,  and  explains  the  origin  and  growth  of  equity 
jurisdiction.  The  evolution  of  the  power  of  the  courts  to  enforce  their  orders 
is  considered  in  the  chapter  on  "  The  Sword  of  Justice."  In  the  chapter  en- 
titled "  The  Law  of  Reason,"  which  incidentally  discusses  the  law  merchant  and 
international  law,  it  is  demonstrated  that  the  common  law  has,  in  substance, 
adopted  the  "Law  of  Nature,"  "a  living  embodiment  of  the  collective  reason 
of  civilized  mankind." 

As  the  preface  points  out,  the  work  is  but  "a  rapid  survey  of  a  wide  field," 
and,  in  consequence,  there  is  but  little  attempt  at  detail,  and  much  knowledge 
of  matters  both  of  fact  and  of  law  is  taken  for  granted.  Introductory  to  the 
lectures  on  the  expansion  of  the  common  law  is  a  lecture  entitled  **  The  Voca- 
tion of  the  Common  Law,"  in  which  it  is  argued  that  the  destiny  of  the  com- 
mon law  is  to  unite  legally,  if  not  politically,  the  United  States  and  Great 
Britain.  There  is  also  an  appendix  giving  a  summary  view  of  Anglo-Saxon 
law  before  the  Norman  Conquest. 


A  Summary  of  the  Law  of  Private  Corporations.    By  Leslie  J.  Tomp- 
kins.    New  York:  Baker,  Voorhis  &  Company.     1904.    pp.  xxxi,  264. 
8vo. 
As  its  title  indicates,  this  work  is  intended  to  be  but  an  outline  of  the  law  of 
private  corporations.     It  states  briefly  and  in  a  systematic  manner  the  rules  of 
law  within  the  scope  of  its  subject,  citing  the  leading  cases  and  referring  to  the 
larger  and  more  important  treatises  upon  many  points.     In  general  outline  the 
writer  follows  the  arrangement  of  topics  adopted  by  Professor  Smith  in  his 
collection  of  cases  upon  this  subject.     The  book  will  therefore  prove  of  con- 
siderable service  to  the  law  student,  especially  in  connection  with  the  case 
system  of  study.     It  is  just  such  a  summary  as  is  often  found  an  excellent 
supplement  to  that  method.     For  the  practitioner,  however,  the  book  is  too 
brief  and  general  in  its  treatment  to  be  of  real  value,  except  in  the  most  inci- 
dental manner.  w.  H.  H. 
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A  Treatise  on  American  Advocacy.  Based  upon  the  Standard  English 
Treatise,  Entitled  Hints  on  Advocacy,  by  Richard  Harris.  All  new  matter 
added  being  such  as  conforms  peculiarly  to  American  practice,  thus  making 
the  work  more  valuable  to  the  practitioner  and  student  of  this  country  than 
the  English  edition  upon  which  it  is  founded,  while  the  best  features  of  the 
English  book  have  b«en  retained  ;  more  than  one  half  of  the  present  vol- 
ume being  new  and  original  matter.  Enlarged,  completely  Revised  and 
Americanized.  By  Alexander  H.  Robbins.  St.  Louis:  Central  Law  Jour- 
nal Company.     1904.     pp  xiv,  295.     8vo. 

Cases  on  Restraint  of  Infringement  of  Incorporeal  Rights.  A  Col- 
lection of  Cases  with  Notes.  By  Wm.  Draper  Lewis.  Philadelphia: 
International  Printing  Co.     1904.     pp.  ii,  xv,  405.    8vo. 

A  Letter  to  the  Sheriffs  of  Bristol.  By  Edmund  Burke.  Edited  with 
an  introduction  and  notes  bv  James  Hugh  Moffatt.  Philadelphia  and  New 
York  :  Hinds,  Noble  &  Elaredge.     1904.    pp.  xxxvii,  85.    i6mo. 

The  Industrial  Arbitration  Reports  and  Records,  New  South 
Wales,  1904.  Edited  by  G.  C.Addison.  Vol.  III.  Parts.  Sydney: 
William  Applegate  Gullick.     1004.    pp.  viii,  276,  viii.     8vo. 

The  National  Bank  Act  with  all  its  amendments  annotated  and  explained. 
By  John  M.  Gould.  Boston  :  Little,  Brown,  and  Company.  1904.  pp. 
xvi,  288.    8vo. 

An  Outline  of  the  French  Law  of  Evidence.  By  Oliver  E.  Bodington. 
London  :  Stevens  and  Sons,  Limited.     1904.     pp.  viii,  199.     8vo. 

Handbook  of  the  Law  of  Insurance.  By  William  Reynolds  Vance.  St. 
Paul,  Minn. :  West  Publishing  Co.     1904.    pp.  xiv,  683.     8vo. 

The  Monroe  Doctrine.  Bv  T.  B.  Edgington.  Boston  :  Little,  Brown,  and 
Company.     1904.    pp.  viii,  344.    8vo. 
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DISCHARGE   OF  CONTRACTS   BY 
ALTERATION/ 

II. 

Material  and  Immaterial  Alterations. 

TT  was  laid  down  in  Pigot's  Case^  that  even  an  immaterial  altera- 
•*•  tion  if  made  by  the  obligee  avoids  a  deed.  But  in  Sanderson  v. 
Symonds,^  the  English  court  refused  to  apply  the  rule  to  a  policy 
of  insurance,  and  in  Aldous  v,  Comwell*  this  resolution  in  Pigot's 
Case  was  dissented  from.  It  has  been  followed  in  some  cases  in 
this  country,^  but  most  of  them  were  decided  a  number  of  years 
ago,  and  no  such  severe  rule  is  generally  in  force.  As  has  been 
shown,  even  material  alterations  by  the  obligee,  when  innocently 
made,  do   not  bar  the   obligee's  rights.*      This   must  be  true  a 

1  Continued  from  i8  Harv.  L.  Rbv.  105. 

*  Ante,  p.  105. 

>  I  Brod.  &  Bing.  426. 

*  L.  R.  3  Q.  B.  573. 

•  Herdman  r.  Bratten,  2  Har.  (Del.)  396;  Johnson  v.  Bank,  2  B.  Mon.  310,  311 ; 
Wickes  V.  Caulk,  5  Har.  &  J.  36;  Haskell  v.  Champion,  30  Mo.  136;  First  Bank 
V,  Fricke,  75  Mo.  178;  Hord  v.  Taubman,  79  Mo.  loi ;  Kelly  v.  Tbuey,  143  Mo.  422; 
Bailey  v.  Oilman  Bank,  99  Mo.  App.  571 ;  Vanauken  v,  Hornback,  2  Green  (N.  J.)  178 ; 
Wright  V.  Wright,  2  Halst.  175 ;  Jones  v.  Crowley,  57  N.  J.  L.  222;  Jackson  r.  Malin, 
15  Johns.  293;  Nunnery  v.  Cotton,  i  Hawks  222;  Morris  v.  Vanderen,  i  Dall.  64; 
Crockett  v,  Thomason,  5  Sneed  342,  344. 

•  Ante,  p.  115. 
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fortiori  of  immaterial  alterations.  And  the  prevailing  doctrine  is 
that  no  immaterial  alteration  will  aflfect  rights  and  liabilities  under 
a  writing,  irrespective  of  the  person  by  whom  the  alteration  was 
made  or  his  purpose  in  making  it^ 

The  following  alterations  have  been  held  material :  erasing  the 
obligee's  name  and  substituting  the  name  of  another  as  obligee ;  ^ 
changing  the  name  of  the  obligor  in  a  deed,  who  in  fact  signed  as 
agent  but  did  not  so  indicate  on  the  deed,  to  the  name  of  the  prin- 
cipal ;  *  or  changing  the  signature  of  an  obligor  so  as  to  make  the 
obligation  purport  to  be  that  of  a  corporation  *  or  firm  *  instead  of 
an  individual,  or  that  of  an  individual  instead  of  a  corporation,^  or 
that  of  a  surety  instead  of  a  principal.^ 

1  First  Bank  v,  Weidenbeck,  97  Fed.  Rep.  896,  897  (C.  C.  A.) ;  Prim  v,  Hammel, 
134  Ala.  652 ;  Nichols  v.  Johnson,  10  Conn.  192  ;  Reed  v.  Kemp,  16  111.  445 ;  Ryan  v. 
First  Bank,  148  III.  349;  Lisle  v.  Rogers,  18  B.  Mon.  528;  Tranter  v.  Hibbard,  108 
Ky.  265;  Gushing  v.  Field,  70  Me.  50;  Moye  v,  Hemdon,  30  Miss,  no;  Bumham  v. 
Ayer,  35  N.  H.  351 ;  Robertson  v.  Hay,  91  Pa.  242 ;  Note  Holders  v.  Funding  Board, 
16  Lea  46. 

•  Sneed  v.  Sabinal  Co.,  71  Fed.  Rep.  493.  73  Fed.  Rep.  925  (C.  C.  A.);  Horst  v. 
Wagner,  43  la.  373 ;  Bell  v.  Mahin,  69  la.  408;  Horn  v,  Newton  Bank,  32  Kan.  518; 
Dolbier  v.  Norton,  17  Me.  307;  Stoddard  v.  Penniman,  108  Mass.  366;  Aldrich  v. 
Smith,  37  Mich.  468 ;  German  Bank  v,  Dunn,  62  Mo.  79 ;  Robinson  v.  Berryman,  22 
Mo.  App.  509;  Erickson  v.  First  Bank,  44  Neb.  622;  Cumberland  Bank  v,  Penniman, 
I  Halst.  215;  Gillette  v.  Smith,  18  Hun  10  ;  Davis  v.  Bauer.  41  Ohio  St.  257;  Hofif- 
man  v.  Planters'  Bank,  99  Va.  480.  See  also  Park  v.  Glover,  23  Tex.  469;  Broaghton 
V.  Fuller,  9  Vt.  373.     Contra,  Latshaw  v.  Hiltebeitel,  2  Penny.  257. 

Changing  the  name  of  a  special  indorsee  in  a  note  is  therefore  material.  Grimes  v. 
Piersol,  25  Ind.  246,  or  adding  a  name  of  another  person  on  a  railroad  mileage  book 
as  one  entitled  to  ride.  Holden  v,  Rutland  R.  Co.,  73  Vt.  317.  But  changing  the 
name  of  the  insured  in  a  policy  from  the  name  of  the  agent  of  a  mortgagee  to  the 
name  of  the  mortgagor,  the  loss  being  made  payable,  both  before  and  after  the  altera- 
tion, to  the  mortgagee,  was  held  immaterial  since  it  effected  no  material  change  in  the 
ultimate  rights  under  the  policy.    Martin  v.  Tradesmen's  Ins.  Co.,  loi  N.  Y.  498. 

The  addition  of  the  word  "  junior  "  to  the  name  of  the  grantee  in  a  deed  was  held 
immaterial,  as  the  only  effect  was  to  designate  more  clearly  the  grantee  actually 
intended.  Coit  z/.  Starkweather,  8  Conn.  289.  So  the  addition  of  "  with  the  will  an- 
nexed," after  the  word  "administrator."    Casoni  v,  Jerome,  58  N.  Y.  315. 

Hut  otherwise  of  an  addition  of  a  designation,  which  makes  the  payee  in  effect 
different.  Hodge  v.  Farmers'  Bank,  7  Ind.  App  94  (cashier) ;  First  Bank  v.  Fricke, 
75  Mo.  178  (president) ;  York  v.  Janes,  43  N.  J.  L.  332  (collector). 

•  North  V.  Hcnneberry,  44  Wis.  306.  But  erasure  of  an  initial  of  the  grantor's 
name  in  a  deed  b  immaterial,  where  no  change  in  the  person  is  thereby  intended  or 
indicated.     Banks  v.  Lee,  73  Ga.  25.    See  also  Chadwick  v.  Eastman,  53  Me.  12. 

^  Sheridan  v,  Car]>enter,  61  Me.  83. 

'  Montgomery  v.  Crossthwait,  90  Ala.  553  (though  the  alteration  was  made  by  one 
having  no  power  to  bind  the  firm) ;  Haskell  v.  Champion,  30  Mo.  136. 

•  Texas  Printing  Co.  v.  Smith,  14  S.  W.  Rep.  1074  (Tex.  App.). 
7  Laub  V,  Paine,  46  la.  55a 
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Erasing  the  name  of  a  joint  or  prior  obligor,^  and  changing  the 
amount,  time  of  payment,  place  of  payment,  or  rate  of  interest  are 
obviously  material,  as  are  the  addition  of  words  of  negotiability,^ 
or  of  a  clause  requiring  payment  in  gold ;  ^  a  waiver  of  demand 
and  notice  written  over  a  blank  indorsement  ;*  the  insertion  of  words 
of  guaranty  over  such  an  indorsement,*  unless  the  indorser's  inten- 
tion was  in  fact  to  be  liable  as  a  guarantor ;  ^  the  addition  of  other 
property  to  that  described  in  a  deed  or  mortgage ;  ^  the  insertion 
in  a  mortgage  of  a  statement  that  it  was  given  to  secure  other  debts 
besides  that  for  which  it  was  in  fact  given  ;  ^  the  insertion  in  a  bond 
for  title  of  a  provision  that  the  vendee  shall  have  immediate  pos- 


1  Smith  V.  United  States,  a  Wall.  219;  Gillett  v.  Sweat,  6  HI.  475;  State  v.  Gria- 
wold,  32  Ind.  313;  State  v,  Craig,  58  la.  238;  Bracken  Co.  v,  Daum,  80  Ky.  388; 
State  V,  Findley,  loi  Mo.  217 ;  Blanton  v.  Commonwealth,  91  Va.  i. 

But  not  if  the  obligor  whose  name  was  erased  was  an  infant  and  had  repudiated 
his  contract.    Young  v.  Currier,  63  N.  H.  419. 

*  Many  authorities  as  to  such  changes  in  negotiable  paper  are  collected  in  x  Ames 
Cas.  Bills  and  Notes  447,  448 ;  2  Century  Digest  141  seq. 

In  Tranter  v,  Hibbard,  108  Ky.  265,  a  note  was  altered  by  writing  the  word  *'  fixed  '* 
after  the  date  of  payment,  which  is  equivalent  to  "  without  grace.'*  By  the  law  of  Ken- 
tucky such  negotiable  paper  only  as  is  discounted  at  a  bank  is  entitled  to  grace.  The 
note  in  question  never  was  so  discounted,  and  the  court  therefore  held  the  alteration 
immaterial,  though  admitting  the  note  might  have  been  discounted.  The  case  seems 
wrong.  The  alteration  purported  to  give  the  payee  an  added  right  to  discount  the 
note  without  entitling  the  maker  to  grace.  The  fact  that  the  payee  did  not  exercise 
this  right  cannot  make  any  difference. 

Similarly  changing  the  penal  sum  in  a  bond.  Howe  v,  Peabody,  2  Gray  556; 
Board  v.  Gray,  61  Minn.  242. 

»  Hanson  v.  Crawley,  41  Ga.  303 ;  Bridges  v.  Winters,  42  Miss.  135;  Foxworthy  v, 
Colby,  64  Neb.  216;  Church  v,  Howard,  17  Hun  5;  Darwin  v,  Rippey,  63  N.  C.  318; 
Wills  V.  Wilson,  3  Oreg.  308 ;  Bogarth  v,  Breedlove,  39  Tex.  561. 

*  Andrews  v.  Simms,  33  Ark.  771 ;  Davis  v.  Eppler,  38  Kan.  629;  Farmer  v.  Rand, 
16  Me.  453;  Schwartz  v,  Wilmer,  90  Md.  136;  Harnett  v.  Holdrege,  97  N.  W.  Rep. 
443  (Neb.). 

But  otherwise,  if  the  indorser  is  also  the  maker,  and  hence  in  no  event  entitled  to 
demand  or  notice.    Gordon  v.  Third  Bank,  144  U.  S.  97. 

In  Schwartz  v.  Wilmer,  90  Md.  136,  the  words  inserted  were  "protest  waived." 
The  court  assumed  that  this  was  equivalent  to  a  waiver  of  demand  and  notice,  and 
that  "  it  converted  the  contingent  liability  of  the  indorser  into  an  absolute  liability." 
This  seems  wrong.  Waiver  of  protest  does  not  mean  waiver  of  demand  and  notice. 
It  did  not  even  appear  that  the  note  was  a  foreign  note,  and  as  such  entitled  to 
protest. 

^  Robinson  z/.  Reed,  46  la.  219;  Belden  v.  Ham,  61  la.  42 ;  Clawson  v,  Gustin,  2 
South.  947  ;  Orrick  v,  Colston,  7  Gratt.  189. 

^  Iowa  Valley  Bank  v,  Sigstad,  96  la.  491 ;  I^evi  v.  Mendell,  i  Duv.  77. 

'  Powell  V.  Pearlstine,  43  S.  C.  403  ;  Bowser  v.  Cole,  74  Tex.  222.  See  also  Moelle 
V.  Sherwood,  148  U.  S.  21.     Cf.  Burnett  v.  McClucy,  78  Mo.  676. 

*  Carlisle  v.  People's  Bank,  122  Ala.  446;  Johnson  v.  Moore,  33  Kan.  90. 
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session ;  ^  the  insertion  or  alteration  of  the  date  if  that  results  in 
altering  the  legal  effect  of  the  instrument,  as  by  changing  the  day 
of  maturity  ;2  the  addition*  or  cancellation  *  of  a  seal  after  the  sig- 
nature of  an  obligor,  unless  a  seal  would  in  no  way  alter  the  legal 
effect  of  the  document.^ 

An  alteration  is  none  the  less  material  because  the  change  in  the 
contract  is  advantageous  to  the  obligor.  Thus  where  a  later  day 
of  payment  is  substituted  the  obligation  is  avoided.^  So  where  a 
smaller  amount  is  substituted  in  an  obligation/  or  where  the 
specified  rate  of  interest  is  altered  to  a  lower  rate,®  or  where 
the  name  of  a  joint  obligor  or  co-surety  is  added,*  or  of  a  prior 
obligor.^^    The  addition  of  a  collateral  guaranty  does  not,  however, 

1  Kelly  V.  Trumble,  74  111.  428. 

«  Hirschman  v,  Budd,  L.  R.  8  Ex.  171 ;  Inglish  v.  Breneman,  5  Ark.  377  ;  Wyman 
V,  Yoemans,  84  111.  403 ;  Hamilton  z/.  Wood,  70  Ind.  306 ;  McCormick  Co.  v,  Lauber, 
7  Kan.  App.  730 ;  Lisle  v.  Rogers,  18  B.  Mon.  528 ;  Britton  v.  Dierker,  46  Mo.  591 ; 
McMurtrey  v.  Sparks,  71  Mo.  App.  126;  Bowers  v.  Jewell,  2  N.  H.  543;  Crawford 
V.  West  Side  Bank,  100  N.  Y.  50;  Miller  v,  Gilleland,  19  Pa.  119;  Taylor  v.  Taylor, 
12  Lea  714. 

*  State  V.  Smith,  9  Houst.  143 ;  Morrison  v.  Welty,  18  Md.  169;  Rawson  v,  David- 
son, 49  Mich.  607 ;  Fred  Heim  Co.  v,  Hazen,  55  Mo.  App.  277 ;  Biery  v.  Haines,  5 
Whart.  563 ;  Vaughan  v.  Fowler,  14  S.  C.  355. 

*  Porter  ».  Doby,  2  Rich.  Eq.  49;  Organ  v,  Allison,  9  Baxt.  459;  Picrcy  v,  Picrcy, 
5  W.  Va.  199. 

*  Truett  V,  Wainwright,  9  111.  411. 

•  Wood  V.  Steele,  6  Wall.  80 ;  Wyman  v.  Yoemans,  84  111.  403 ;  Post  v,  Losey,  1 1 1 
Ind.  74;  McCormick  Co.  v.  Lauber,  7  Kan.  App.  730;  First  Bank  v,  Payne,  19  Ky. 
L.  Rep.  839.    But  see  contra.  Union  Bank  v.  Cook,  2  Cranch  C.  C.  2x8. 

^  Prim  V,  Hammel,  134  Ala.  652 ;  Johnston  v.  May,  76  Ind.  293.  See  also  Doane 
V.  Eldridge,  16  Gray  254. 

•  Post  V.  Losey,  1 1 1  Ind.  74 ;  Board  v.  Greenleaf,  80  Minn.  242 ;  Whitmer  v,  Frye, 
10  Mo.  348.    But  see  contra,  Burkholder  v.  Lapp's  Ex.,  31  Pa.  322. 

•  Gardner  v.  Walsh,  5  E.  &  B.  83;  Taylor  v.  Johnson,  17  Ga.  521 ;  Henry  v.  Coats, 
17  Ind.  161 ;  Bowers  v.  Briggs,  ao  Ind.  139 ;  Houck  v,  Graham,  106  Ind.  195 ;  Hall's 
Adm.  V.  McHenry,  19  la.  521 ;  Hamilton  v.  Hooper,  46  la.  515 ;  Berryman  v,  Manker, 
56  la.  150;  Sullivan  v.  Rudisill,  63  la.  158;  Shipp  v.  Suggett,  9  B.  Mon.  5;  Singleton 
V.  McQuerry,  85  Ky.  41 ;  Lunt  v.  Silver,  5  Mo.  App.  186 ;  Wallace  v.  Jewell,  21  Ohio 
St.  163  ;  Harper  v,  Stroud,  41  Tex.  367.  But  see  cotttra.  Produce  Exchange  Trust  Co. 
V.  Bieberbach,  176  Mass.  577,  590;  Gano  v.  Heath,  36  Mich.  441 ;  Union  Banking 
Co.  V.  Martin's  Estate,  113  Mich.  521 ;  Standard  Cable  Co.  v.  Stone,  35  If.  Y.  App. 
Div.  62,  65. 

The  alteration  is  none  the  less  material  if  the  added  signature  is  forged.  Farmers' 
Bank  v,  Myers,  50  Mo.  App.  157  ;  Harper  v.  Stroud,  41  Tex.  367. 

If  the  addition  is  without  the  knowledge  of  the  obligee,  it  is  an  alteration  by  a 
stranger  and  hence  in  this  country  would  generally  have  no  effect.     Anderson  v.  BcJ- 
lenger,  87  Ala.  334;  Ward  v.  Hackett,  30  MiiUL  150;  Standard  Cable  Ca  v.  Stone, 
35  N.  Y.  App.  Div.  62. 
10  Haskell  v.  Champion,  30  Mo.  136. 
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discharge  the  principal  debtor,^  for  the  addition  neither  increases 
nor  diminishes  his  immediate  liability  or  his  ultimate  equitable 
liability.  The  same  is  true  of  the  erasure  of  the  name  of  a  collat- 
eral guarantor.^ 

If,  however,  a  surety's  name  is  added  in  such  a  way  that  he 
incurs  or  purports  to  incur  at  law  a  joint  obligation  with  others 
previously  bound  by  the  instrument,  the  alteration  seems  techni- 
cally a  material  one,  though  his  equitable  liability  was  one  of 
suretyship,  for  the  alteration  if  effective  would  create  a  new  and 
different  obligation  at  law  on  the  part  of  the  previous  obligors. 
They  could  be  sued  jointly  with  the  surety.  The  answer  adopted 
in  one  decision^  to  this  reasoning  is  that  the  surety  having  signed 
after  delivery  of  the  note  was  not  in  fact  a  joint  maker,  and  that  as 
the  original  maker  could  effectively  object  to  the  joinder  of  the 
new  signer  the  former's  obligation  remained  unaltered.  But  this 
is  unsound.  An  alteration  to  which  he  has  not  consented  never 
binds  an  obligor.  He  is  discharged  not  because  an  alteration  is  in 
legal  effect  wrought  upon  his  obligation,  but  because  it  purports  to 
be;  and  in  the  case  in  question  the  obligation  of  the  defendant  was 
on  the  face  of  the  instrument  changed  to  a  joint  obligation. 
Nevertheless,  on  account  of  the  hardship  of  the  case  the  addition 
has  in  such  a  case  frequently  been  held  immaterial.^  But  there 
are  many  cases  enforcing  the  strict  rule.* 

1  Ex  parte  Yates,  2  De  G.  &  J.  191 ;  First  Bank  v,  Weidenbcck,  97  Fed.  Rep.  896 
(C.  C.  A.) ;  Burnham  v,  Gosnell,  47  Mo.  App.  637 ;  Wallace  v.  Jewell,  21  Ohio  St  163, 
172 ;  Hutches  v,  J.  I.  Case  Co.,  35  S.  W.  Rep.  60  (Tex.  Civ.  App.).  See  a  fortiori 
cases  in  note  4,  infra.    Cf  Oneale  v.  Long,  4  Cranch  60. 

«  First  Bank  v.  Weidenbeck,  97  Fed.  Rep.  896  (C.  C.  A.);  Broughton  v.  West,  8  Ga. 
248 ;  People  v.  Call,  i  Denio  120 ;  Huntington  v.  Finch,  3  Ohio  St  445. 

»  McCaughey  v.  Smith,  27  N.  Y.  39,  See  also  Ex  parti  Yates,  2  De  G.  &  J.  191 ; 
Bowser  v.  Rendell,  31  Ind.  128. 

*  Ex  parte  Yates,  2  De  G.  &  J.  191 ;  Mersman  v.  Werges,  112  U.  S.  139;  Mont- 
gomery Railroad  v.  Hurst,  9  Ala.  513 ;  Rudulph  v.  Brewer,  96  Ala.  189  (overruled) ; 
Bowser  v,  Rendell,  31  Ind.  128;  Taylor  v.  Acorn,  i  Ind.  Ty.  436;  Stone  v.  White, 
8  Gray  589;  Miller  v.  Finley,  26  Mich.  249;  Barnes  v.  Van  Keuren,  31  Neb.  165; 
Royse  v.  State  Bank.  50  Neb.  16;  McCaughey  v.  Smith,  27  N.  Y.  39;  Hecker  v. 
Mahler,  64  Ohio  St.  398.  See  also  Ryan  v.  First  Bank,  148  111.  349;  Heath  v,  Blake, 
28  S.  C.  406. 

»  Gardner  v.  Walsh,  5  E.  &  B.  83;  First  Bank  v.  Wcidenbeck,  81  Fed.  Rep.  271 
(reversed,  97  Fed.  Rep.  896) ;  Brown  v,  Johnson,  126  Ala.  93  (overruling  Montgomery 
R.  Co.  V,  Hurst,  9  Ala.  513,  and,  it  seems,  Rudulph  v.  Brewer,  96  Ala.  189) ;  Soaps 
V.  Eichberg,  42  111.  App.  375;  Bowers  v.  Briggs,  20  Ind.  139;  Nicholson  v.  Combs, 
90  Ind.  515;  Dickerman  v.  Miner,  43  la.  508;  Hamilton  v.  Hooper,  46  la.  515; 
Sullivan  v.  Rudisill,  63  la.  158;  Browning  v.  Gosnell,  91  la.  448;  Rhoades  v.  Leach, 
93  l2i'  ZZ7  J  Shipp  v.  Suggett,  9  B.  Mon.  5 ;  Singleton  v,  McQuerry,  85  Ky .  41 ;  Lunt 
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In  two  cases  ^  where  the  name  added  created  or  purported  to 
create  a  several  liability  on  the  part  of  the  new  signer  the  previ- 
ous signer  was  held  not  discharged  because  no  joint  liability  was 
created.  The  terms  of  the  legal  obligation  of  the  previous  signer 
are  certainly  not  affected  by  such  an  addition,  but  if  the  conse- 
quence of  carrying  out  the  obligation  assumed  by  the  new  signer 
is  that  equitably  the  latter  must  pay  equally  with  the  previous 
signer,  the  contract  is  certainly  altered  by  the  added  signature. 
Such  is  the  situation  where  the  new  signer  is  a  co-surety.  If, 
however,  the  only  previous  signer  is  the  principal  debtor,  the 
contract  is  not  altered,  for  he  remains  liable  immediately  at  law 
and  ultimately  in  equity  for  the  whole. 

The  following  changes  have  been  held  immaterial:  the  altera- 
tion of  the  name  of  the  grantee^  or  grantor*  or  other  party* 
by  correcting  a  mistake  in  spelling  or  initials,  where  no  change 
in  the  person  designated  is  intended  or  apparently  indicated ; 
the  insertion  of  a  more  specific  description  of  the  mortgaged 
property  in  a  chattel  mortgage ;  *  the  addition  in  a  bond  to  pay  a 
judgment  of  a  provision  for  payment  of  legal  costs,  since  that  was 
the  effect  of  the  bond  originally ;  •  the  insertion  or  alteration  of  the 
date  when  that  does  not  alter  the  legal  effect  of  the  instrument  by 
changing  the  day  of  maturity  or  otherwise ;  ^  the  insertion  of  the 
name  of  the  obligor  in  the  body  of  a  bond,  after  the  execution 
of  the  bond,®  since  the  obligor  would  be  liable  though  his  name 
had  not  been  inserted ;  the  alteration  of  the  courses  named  in  a 

V.  Silver,  5  Mo.  App.  186;  Farmers'  Bank  v,  Myers,  50  Mo.  App.  157;  Allen  v. 
Dornan,  57  Mo.  App.  288 ;  Wright  v.  Kelley,  4  Lant.  57 ;  Harper  v.  Stroud,  41  Tex. 
367 ;  Ford  r.  Cameron  Bank,  34  S.  W.  Rep.  684  (Tex.  Civ.  App.). 

1  Collins  V,  Prosser,  I  B.  &  C.  682 ;  BrowneU  v.  Winnie,  29  N.  Y.  400. 

3  State  V,  Dean,  40  Mo.  464;  Cole  v.  Hills,  44  N.  H.  227;  Derby  t^.  Thrall,  44 
Vt.  413. 

*  Banks  v.  Lee,  73  Ga.  25. 

^  Re  Howgate  &  Osbom's  Contract,  [1902]  i  Ch.  451. 

»  Starr  v.  Blatner,  76  la.  356;  Chicago  Trust  Co  v.  O'Marr,  18  Mont  568.  See 
also  Heman  v.  Gilliam,  171  Mo.  258 ;  Gunter  v.  Addy,  58  S.  C.  178.  But  see  contra^ 
McKinney  z/.  Cobell,  24  Ind.  App.  676,  which  went  on  the  ground  that  the  more  specific 
description  would  charge  third  persons  with  notice.  See  further  s.  c,  31  Ind. 
App.  548. 

*  Kleebt^.  Bard,  12  Wash.  140. 

^  Parry  v.  Nicholson,  13  M.  &  W.  778;  Gill  v,  Hopkins,  19  IlL  App.  74;  Lee  v. 
Lee,  83  la.  565;  Prather  v.  Zulauf,  38  Ind.  155;  Terry  v.  Hazlewood,  i  Duv.  104; 
State  V.  Miller.  3  Gill  335  ;  Hepler  v,  Mt.  Carmel  Bank,  97  Pa.  420 ;  Whiting  v,  Daniel, 
I  Hen.  &  M.  391 ;  Bashaw's  Adm.  v,  Wallace's  Adm.,  45  S.  E.  290  (Va.).  But  see 
Bills  of  Ex.  Act,  §  64  (2) ;  Crawford,  Neg.  Inst.  L.  §  206. 

*  Smith  V.  Crooker,  5  Ma.HS.  538. 
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deed  where  the  alteration  was  required  by  the  context  and  was  in 
accordance  with  the  facts ;  ^  the  insertion  of  a  recital  of  unessential 
circumstances ;  ^  the  addition  ^  or  cancellation  *  of  words  of  descrip- 
tion, or  the  addition  of  a  place  of  residence,*  after  the  signature  of 
an  obligor;  the  erasure  of  the  name  of  a  surety,  so  far  as  the  prin- 
cipal debtor  is  concerned;^  the  addition  of  a  memorandum,  which 
does  not  purport  to  form  part  of  the  document  itselfJ  Under 
this  last  rule  the  addition  or  alteration  of  the  figures  indicating 
the  amount  of  a  bill  or  note  is  immaterial,  if  the  body  of  the 
writing  clearly  states  the  amount,®  for  the  figures  are  rather  a 
memorandum  than  an  integral  part  of  the  obligation.  But  if  a 
memorandum  collateral  in  form  is  in  fact  a  part  of  the  contract, 
the  erasure  of  the  memorandum  is  a  material  alteration.^ 

»  Burnham  v,  Ayer,  35  N.  H.  351. 

'  Rudesill  v.  County  Court,  85  111.  446. 

*  Manufacturers*  Bank  v,  Follett,  1 1  R.  I.  92  (agent). 

^  Burlingame  v,  Brewster,  79  111.  515;  Marx  v,  LuUng  Assoc.,  17  Tex.  Civ. 
App.  408. 

*  Struthers  v,  Kendall,  41  Pa.  214.  Cf,  Commercial  Bank  v.  Patterson,  2  Cranch. 
C.  C.  346. 

•  Lynch  v.  Hicks,  80  Ga.  200;  Loqucf^.  Smith,  Wright  (Ohio)  10;  Tutt  v.  Thornton, 
57  Tex.  35. 

7  Manning  v,  Maroney,  87  Ala.  563;  Maness  v.  Henry,  96  Ala.  454;  Mentev. 
Townsend,  68  Ark.  391 ;  Carr  t^.  Welch,  46  Ul.  88 ;  Huff  v.  Cole,  45  Ind.  300;  Toner 
V,  Wagner,  158  Ind.  447;  Light  v,  Killinger,  16  Ind.  App.  loa;  Reed  v.  C alp,  63 
Kan.  595 ;  Nugent  v,  Delhomme,  2  Mart.  (O.  S.)  308;  Littlefield  v.  Coombs,  71  Me. 
no;  Cole's  Lessee  v,  Pennington,  33  Md.  476;  Cambridge  Bank  v,  Hyde,  131  Mass. 
77;  Boutelle  v.  Carpenter,  182  Mass.  417;  American  Bank  v.  Bangs,  42  Kfo.  450; 
Moore  v.  Macon  Bank,  22  Mo.  App.  684;  Johnson  v,  Parker,  86  Mo.  App.  660; 
Palmer  v.  Largent,  5  Neb.  223;  Edward  Thompson  Co.  v,  Baldwin,  62  Neb.  530. 
Kinard  v,  Glenn,  29  S.  C.  590 ;  Yost  v,  Watertown  Steam  Engine  Co.,  24  S.  W.  Rep. 
657  (Tex.,  Civ.  App.) ;  Tremper  v,  Hemphill,  8  Leigh  623.  See  also  Sawyer  v.  Camp- 
bell, 107  la.  397 ;  Stcele/s  Credr's  v.  Steeley,  23  Ky.  L.  Rep.  996.  Cf.  Warrington 
V.  Early,  2  £.  &  B.  763 ;   Woodworth  v.  Bank  of  America,  19  Johns.  391. 

"  Horton  v.  Horton's  Est.,  71  la.  448 ;  Woodfolk  v.  Bank  of  America,  10  Bush 
504;  Fisk  V,  McNeal,  23  Neb.  726;  Smith  v.  Smith,  i  R.  I.  398. 

In  Schryver  v.  Hawkes,  22  Ohio  St.  308,  a  honafidt  purchaser  was  allowed  to  recover 
on  a  note  where  the  figures  had  been  raised,  though  the  amount  was  left  blank  in  the 
body  of  the  note  and  the  figures  had  been  written  by  the  defendant  in  order  to  limit  the 
amount  for  which  the  blank  space  for  the  amount  could  be  filled  in. 

•  Cochran  v,  Nebeker,  48  Ind.  459 ;  Scofield  ».  Ford,  56  la.  370 ;  Johnson  v. 
Heagan,  23  Me.  329;  Whcclock  v.  Freeman,  13  Pick.  165;  Wait  v,  Pomeroy,  20 
Mich.  425;  Bay  v,  Shrader,  50  Miss.  326;  Davis  v,  Henry,  13  Neb.  497  ;  Gerrish  v, 
Glines,  $6  N.  H.  9 ;  Price  v.  Tallman,  Coxe  (N.  J.)  447  ;  Benedict  v.  Cowden,  49  N.  Y. 
396;  Stephens  v.  Davis,  85  Tenn.  271.  See  also  Law  v,  Crawford,  67  Mo.  App.  \yx 
Cf,  Theopold  v.  Deike,  76  Minn.  121 ;  Law  v.  Blomberg,  91  N.  W.  Rep.  206  (Neb.). 
Hubbard  v.  Williamson,  5  Ired.  397.  But  if  a  condition  qualifying  the  liability  of  the 
maker  of  a  note  is  written  with  a  pencil  and  the  condition  is  afterwards  erased,  the 
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Alteration  by  adding  or  changing  a  statement  of  the  considera- 
tion does  not  ordinarily  change  the  legal  effect  of  an  obligation, 
and  if  that  is  the  correct  test,  as  is  generally  held,  in  the  American 
decisions,^  such  an  alteration  is  immaterial.^  But  a  statement  of 
consideration  may  be  important  as  evidence  of  the  terms  of  a  trans- 
action, and  if  added  or  erased  fraudulently  should  make  the  writ- 
ing inadmissible  as  evidence  upon  that  question  at  least.^  If  the 
writing  was  the  sole  legal  evidence  by  which  the  debt  could  be 
proved,  the  alteration  would  then  be  fatal  to  any  recovery  by  the 
plaintiff;  otherwise  not*  The  same  may  be  said  in  regard  to 
an  alteration  of  the  number  of  a  bond   or  bank  note ;  ^   or  of 

maker  has  been  held  liable,  because  of  his  negligence,  to  a  bona  fide  purchaser  without 
notice  on  the  note  in  its  altered  form.  Harvey  v.  Smith,  55  III.  224 ;  Seibel  v,  Vaughan, 
69  111.  257.  This  principle  has  been  carried  so  far  in  some  cases  as  to  hold  the  maker 
liable  when  a  condition  written  below  the  note  has  been  cut  off.  Noll  v.  Smith,  64 
Ind.  51 1 ;  Phelan  v.  Moss,  67  Pa.  59;  Zimmerman  v.  Rote,  75  Pa.  188.  These  decisions 
are  on  their  facts  opposed  to  several  of  the  cases  cited  above.  Cf,  Brown  v.  Reed,  79 
Pa.  370. 

1  See  the  American  cases  here  cited  on  materiality  and  immateriality.  So  in  Cald- 
well V,  Parker,  Ir.  Rep.  3  £q.  519.  This  decision  was  dissented  from  in  Suffell  v.  Bank 
of  England,  9  Q.  B.  D.  555. 

^  Riggs  V.  St.  Clair,  1  Cranch  C.  C.  606 ;  Murray  v,  Klinzing,  64  Conn.  78 ;  Gardiner 
V,  Harback,  21  111.  129;  Magers  v,  Dunlap,  39  111.  App.  618;  Cheek  v.  Nail,  112 
N.  C.  370.  But  see  Knill  v.  Williams,  10  East  431 ;  Wright  v.  Inshaw,  i  Dowl.  N.  s. 
802 ;  Suffell  V,  Bank  of  England,  9  Q.  B.  D.  555,  571 ;  Benjamin  v.  McConnel,  9  111. 
536;  Low  V.  Argrove,  30  Ga.  129.     Cf.  Richardson  v.  Fellner,  9  Okl.  513. 

*  See/<>J/,  p.  180.  In  Suffell  v.  Bank  of  England,  9  Q.  B.  D.  555,  the  Court  of  Appeal 
held  an  alteration  of  the  number  of  a  bank  note  material,  though  admitting  the  change 
did  not  alter  the  legal  effect  of  the  contract.  In  Craighead  v,  McLoney,  99  Pa.  211,  it 
was  said,  "  Any  alteration  which  changes  the  evidence  or  mode  of  proof  is  material," 
and  in  Brady  v,  Berwind-White  Co.,  94  Fed.  Rep.  28,  106  Fed.  Rep.  824  (E.  D. 
Pa.),  an  addition  was  held  material  which  did  not  change  the  meaning  of  the  writ- 
ing, because  it  would  render  inadmissible  parol  evidence  of  facts  contradicting  the 
inserted  words.  This  is  in  accordance  with  earlier  Pennsylvania  cases  holding  the 
addition  of  an  attesting  witness  material.  Foust  v.  Renno,  8  Pa.  378 ;  Henning  v, 
Werkheiser,  8  Pa.  518.  See  also  White  Sewing  Machine  Co.  v,  Saxon,  121  Ala.  399; 
International  Bank  v,  Parker,  88  Mo.  App.  117.  If  this  principle  were  logically  applied 
it  would  overthrow  many  of  the  cases  of  immaterial  alteration  collected  here.  With 
the  English  and  Pennsylvania  decisions  may  be  compared  Rowe  v.  Bowman,  183  Mass. 
488.  In  that  case  it  was  argued  that  the  unauthorized  addition  of  a  United  States 
Revenue  stamp  was  a  material  alteration.  The  lack  of  a  stamp,  though  it  would  not 
have  made  the  note  inadmissible  in  evidence  in  the  Massachusetts  courts,  would  have 
made  it  inadmissible  in  the  Federal  Courts.  The  addition  therefore  purported  to 
enlarge  the  rights  of  the  holder  by  affording  evidence  legal  in  the  Federal  Courts. 
The  plaintiff  nevertheless  recovered. 

*  See  post^  p.  174  et  seq. 

*  Such  a  change  was  held  material  in  Suffell  v.  Bank  of  England,  9  Q.  B.  D.  555; 
but  immaterial  in  Wylic  v,  Missouri  Pac.  Ry.  Co.,  41  Fed.  Rep.  623 ;  State  v.  Cobb, 
64  Ala.  127,  157  ;  Comm  v.  Emigrant  Bank,  98  Mass.  12 ;  Elizabeth  v.  Force,  29  N.J. 
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adding  ^  or  erasing  ^  the  name  of  an  attesting  witness,  where  the 
legal  effect  of  the  instrument  is  not  affected  by  attestation,  but 
only  the  mode  of  proof. 

Whether  an  alteration  is  material  is  a  question  of  law,  to  b^ 
decided  by  the  court.* 

Assignment  of  Altered  Contracts. 

If  a  contract  has  been  made  void  by  alteration,  no  subsequent 
assignment,  even  if  the  contract  is  a  negotiable  bill  or  note,  can 
give  it  validity.  The  assignee  or  indorsee,  though  an  innocent 
purchaser  for  value,  has  no  greater  rights  than  the  previous  holder.^ 
How  far  this  rule  is  subject  to  an  exception  if  the  alteration  con- 

Eq.  587;  Birdsall  v.  Russell,  29  N.  Y.  339;  Note  Holders  v.  Funding  Board,  16  Lea 
46 ;  Flsk's  Claim,  1 1  Op.  Atty.  Gen.  258.  Sometimes  the  number  of  a  bond  may 
affect  the  contract,  as  where  bonds  are  paid  as  their  numbers  are  drawn.  See  Suffell 
V.  Bank  of  England,  9  Q.  B.  D.  555,  563. 

1  Held  immaterial  in  Hall  v.  Weaver,  34  Fed.  Rep.  104 ;  Ford  v.  Ford,  17  Pick.  418 ; 
State  V,  Gherkin,  7  Ired.  L.  206;  Beary  v,  Haines,  4  Whart.  17;  Fuller  v.  Green,  64 
Wis.  159.  But  see  contra^  White  Sewing  Machine  Co.  v.  Saxon,  121  Ala.  399;  Adams 
V,  Fryc,  3  Met.  107;  Girdner  ».  Gibbons,  91  Mo.  App.  412;  Foost  v.  Renno,  8  Pa. 
378:  Henning  v,  Werkheiser,  8  Pa.  518.  It  is  material  if  the  legal  effect  of  the 
instrument  would  be  changed  thereby,  as  by  extending  the  statute  of  limitations.  Mil- 
berry  9.  Stover,  75  Me.  69;  Homer  x,  Wallis,  11  Mass.  309.  See  also  Richardson  v, 
Mather,  178  111.  449. 

<  Wickes  V,  Caulk,  5  H.  &  J.  36.    Cf,  Nunnery  v.  Cotton,  i  Hawks  222. 

*  Steele  v,  Spencer,  i  Pet  552 ;  Payne  9.  Long,  121  Ala.  ;^5;  Overton  9.  Matthews, 
35  Ark.  146;  Ofenstein  v,  Bryan,  20  App.  D.  C.  i ;  Milliken  v,  Marlin,  66  111.  13; 
Cochran  v.  Nebeker,  48  Ind.  459 ;  Heard  v,  Tappan,  1 16  Ga.  930 ;  Belfast  Nat.  Bank 
V,  Harriman,  68  Me.  522;  Fisherdick  v.  Hutton,  44  Neb.  122;  Bumhamf.  Ayer,  35 
N.  H.  351 ;  Stephens  v,  Graham,  7  S.  &  R.  505 ;  Kinard  v.  Glenn,  29  S.  C.  59a 

^  Master  v.  Miller,  4  T.  R.  320 ;  Vance  9.  Lowther,  i  Ex.  D.  176 ;  Suffell  9.  Bank 
of  England,  9  Q.  B.  D.  555 ;  Overton  v,  Matthews,  35  Ark.  146 ;  Burwell  v,  Orr,  84 
111.  465;  Merritt  v,  Boyden,  191  111.  136;  McCoy  v.  Lockwood,  71  Ind.  319;  Eckert  v, 
Louis,  84  Ind.  99, 104;  Horn  v,  Newton  Bank,  32  Kan.  518;  Farmer  v.  Rand,  14  Me. 
225;  Schwartz  v,  Wilmer,  90  Md.  136;  Belknap  v.  National  Bank,  100  Mass.  376; 
Cape  Ann  Bank  9.  Bums,  129  Mass.  596;  Hunter  v.  Parsons,  22  Mich.  96;  Coles  9. 
Yorks,  28  Minn.  464  (mortgage) ;  Trigg  v,  Taylor,  27  Mo.  245 ;  Hurlbut  9.  Hall,  39 
Nebw  889;  Erickson  9.  First  Bank,  44  Neb.  622;  Hames  9.  Dennett,  11  N.  H.  180; 
Gettysburg  Bank  9.  Chisholm,  169  Pa.  564.  See  also  Burwell  v,  Orr,  84  111.  465; 
Pereau  9.  Frederic,  17  Neb.  117  ;  Walla  Walla  Co.  9.  Ping,  i  Wash.  Ty.  339. 

The  English  Bills  of  Exchange  Act,  §  64  (i),  qualified  this  rule  fay  the  following 
proviso :  "  Provided  that  where  a  bill  has  been  materially  altered,  but  the  alteration 
is  not  apparent,  and  the  bill  is  in  the  hands  of  a  holder  in  due  course,  such  holder  may 
avail  himself  of  the  bill  as  if  it  had  not  been  altered,  and  may  enforce  payment  of  it 
according  to  its  original  tenour."  And  the  substance  of  this  proviso  has  been  adopted 
in  the  Negotiable  Instruments  Law  in  this  country.  Crawford,  Neg.  Inst.  L.  §  205; 
Schwartz  9.  Wilmer,  90  Md.  136,  143. 
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sisted  in  filling  in  a  blank  left  by  the  obligor  is  a  disputed  question. 
If  the  instrument  was  incomplete  and  a  blank  in  it  was  later  filled 
in  accordance  with  express  or  implied  authority,  the  case  is  cov- 
ered by  what  has  been  said  of  alterations  made  by  consent.*  If 
the  instrument  was  incomplete  and  the  obligee  or  another  author- 
ized to  fill  the  blank  in  a  certain  way  fills  it  in  a  different  way,  the 
case  is  one  of  an  agent  exceeding  his  actual  but  not  his  apparent 
authority.  In  such  a  case  his  principal  should  be  liable  on  the 
instrument  in  its  altered  form  to  an  innocent  purchaser  buying 
without  notice,  actual  or  constructive,  of  the  excess  of  authority.^ 
Where,  however,  the  instrument  was  complete  when  issued  but 
contained  spaces  which  could  be  filled  in  without  exciting  sus- 
picion, there  is   no  agency.     If  the  obligor  is  liable,  it  must  be 


1  Such  cases  are  State  v.  Dean,  40  Mo.  464;  Kinney  v,  Schmitt,  la  Hun  521; 
Stahl  V,  Berger,  10  S.  &  R.  170;  Walla  Walla  Co.  v.  Ping,  i  Wash.  Ty.  339.  See 
further,  ante^  p.  11  ^et  seq. 

Issuing  a  negotiable  instrument  with  blanks  gives  any  bona  fidt  holder  authority  to 
fill  them  with  appropriate  words.  Michigan  Bank  v.  Eldred,  9  Wall.  544;  Huntington 
V,  Bank,  3  Ala.  186  ;  Visher  v.  Webster,  8  Cal.  109 ;  Norwich  Bank  v,  Hyde,  13  Conn. 
279;  Riddle  v.  Stevens,  32  Conn.  378,  390;  Young  v.  Ward,  21  111.  223;  Spitlerr. 
James,  32  Ind.  202;  Gillaspie  v,  Kelley,  41  Ind.  158;  Lowden  v.  Schoharie  Bank,  38 
Kan.  533 ;  Bank  v,  Curry,  2  Dana  142 ;  Cason  v.  Grant  County  Bank,  97  Ky.  487 ;  Ives 
V.  Farmers'  Bank,  2  Allen  236;  Russell  v,  Langstaffe,  Doug.  5*4;  Scotland  Banker. 
O'Connel,  23  Mo.  App.  165;  Mitchell  v.  Culver,  7  Cow.  336;  Redlich  v,  Doll,  54 
N.  Y.  234 ;  Waggoner  v.  Millington,  8  Hun  142 ;  Porter  v.  Hardy,  10  N.  Dak.  551 ; 
Fullerton  v,  Sturges,  4  Ohio  St.  529;  Cox  v.  Alexander,  30  Oreg.  438;  Wessell  v. 
Glenn,  108  Pa.  104 ;  Douglas  v,  Scott,  8  Leigh  43.  But  see  contra^  Inglish  v.  Brene- 
man,  9  Ark.  122;  Holmes  v.  Trumper,  22  Mich.  427  ;  Morehead  v.  Parkersburg  Bank, 
5  W.  Va.  74  (overruled  in  First  Bank  v.  Johns,  22  W.  Va.  520).  See  also  Young  v. 
Baker,  29  Ind.  App.  130  ;  Greenfield  Bank  v,  Stowell,  123  Mass.  196. 

This  principle  was  applied  to  other  contracts  in  Roe  v.  Town  Ins.  Co.,  78  Mo.  App. 
452;  Kinney  c/.  Schmitt,  12  Hun  521.  Cf,  Solon  v,  Williamsburgh  Bank,  T14 
N.  Y.  122. 

•  Hatch  V.  Searles,  2  Sm.  &  G.  147 ;  Garrard  v.  Lewis,  10  Q.  B.  D.  30;  Michigan 
Bank  v.  Eldred,  9  Wall.  544;  Prim  v.  Hammel,  134  Ala.  652 ;  Overton  v,  Matthews,  35 
Ark.  146 ;  Elliott  v.  Levings,  54  111.  214 ;  Spitler  v.  James,  32  Ind.  202 ;  De  Pauw  v. 
Bank,  126  Ind.  551, 557 ;  Geddes  v.  Blackmore,  132  Ind.  551  {cf.  Pope  v.  Branch  County 
Bank,  23  Ind.  App.  210) ;  Woolfolk  v.  Bank  of  America,  10  Bush  517;  Breckenridge 
V,  I^wis,  84  Me.  349;  Weidman  v,  Symes,  120  Mich.  657;  Simmons  t^.  Atkinson,  69 
Miss.  862,  865  ;  Redlich  v,  Doll,  54  N.  Y.  234 ;  Ross  v.  Doland,  29  Ohio  St.  473 ;  Cox 
V,  Alexander,  30  Oreg.  438 ;  Wessell  v.  Glenn,  108  Pa,  104 ;  Orrick  v.  Colston,  33  Gratt. 
377.  But  see  Riddle  v.  Stevens,  32  Conn.  378 ;  Holmes  v.  Trumper,  22  Mich.  427 ; 
Solon  V.  Williamsburgh  Bank,  114  N.  Y.  122;  Porter  v.  Hardy,  10  N.  Dak.  551. 

So  where  a  note  apparently  complete  is  delivered  on  the  condition  that  another 
maker's  name  shall  be  obtained,  the  condition  is  invalid  against  an  innocent  purchaser. 
Ward  V,  Hackett,  30  Minn.  150;  and  see  many  decisions  in  accord  in  Ames  Ca& 
Suretyship  305  ». 
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because  he  was  so  negligent  in  leaving  spaces  which  invited  altera- 
tion that  he  cannot  be  allowed  to  assert  the  defense  of  alteration 
against  an  innocent  holder.  In  the  leading  case  of  Young  v. 
Grote  1  the  maker  was  held  liable  where  he  had  carelessly  left  an 
unfilled  space  after  the  amount  of  a  check.  The  case  seems  sound 
in  principle  and  has  been  followed  in  this  country.^  It  has,  how- 
ever, been  practically  overruled  in  England.'  Of  course,  it  is  only 
when  spaces  are  left  in  such  a  way  that  the  obligor  must  be  re- 
garded as  careless  in  view  of  existing  mercantile  usage  that  the 
doctrine  of  Young  v.  Grote  is  applicable.*  It  is  not  applicable 
to  instruments  other  than  negotiable  paper.* 

When  a  Debt  Survives^  though  the   Writing  is  Destroyed, 

While  the  doctrine  of  alteration  was  applied  only  to  obligations 
under  seal,  there  was  no  question  that  if  the  validity  of  the  docu- 
ment was  destroyed  by  alteration,  the  debt  represented  by  the 
document  was  equally  destroyed,  and  in  no  form  of  action  could 
the  holder  get  relief.  But  with  the  extension  of  the  doctrine  of 
alteration  to  writings  which  are  only  evidence,  and  perhaps  not 
the  sole  evidence,  of  the  obligation,  the  technical  reason  for  regard- 
ing the  obligation  as  totally  destroyed  does  not  hold  good,  for  the 
existence  of  a  simple  contract  obligation  is  not  in  theory  depen- 
dent on  the  evidence  by  which  it  is  proved.  If,  therefore,  in  such 
a  case  the  obligee  is  held  to  lose  all  rights,  even  though  it  would 
be  possible  to  prove  the  obligation  by  legal  evidence,  it  is  because 
the  policy  requiring  that  the  purity  of  written  evidence  shall  be 

I  4  Bing.  254. 

3  Young  V.  Lehman,  63  Ala.  519;  Winter  v.  Pool,  104  Ala.  580;  Vocum  v.  Smith, 
63  111.  321 ;  Lowden  v.  National  Bank,  38  Kan.  533;  Blakey  v.  Johnson,  13  Bush  204; 
Cason  V.  Grant  County  Bank,  97  Ky.  487;  Isnard  v,  Torres,  10  La.  Ann.  103;  First 
Bankz'.  Webster,  121  Mich.  149;  Scotland  County  Bankz^.  O'Connell,  23  Mo.  App.  166; 
Garrard  v.  Haddan,  67  Pa.  82  ;  Zimmerman  v.  Rote,  75  Pa.  188 ;  Johnson  Harvester  Co. 
V.  McLean,  57  Wis.  258,  but  see  Fordyce  v,  Kosminski,49  Ark.  40;  Walsh  v.  Hunt,  120 
Cal.46;  Cronkhite  V.  Nebeker,  81  Ind.  319;  De  Pauwz/.  Bank  of  Salem.  126  Ind.  553; 
Knoxville  Bank  t/.  Clarke,  51  la.  264;  First  Bank  v.  Zeims,  93  la.  140;  Burrows  v. 
Klunk,  70  Md.  451 ;  Greenfield  Bank  v.  Stowell,  123  Mass.  196;  Burson  v.  Huntington, 
21  Mich.  415;  Simmons  v.  Atkinson,  69  Miss.  862;  Goodman  v.  Eastman,  4  N.  H. 
455  *»  Worrall  v.  Gheen,  39  Pa.  388. 

»  Scholfield  V.  Earl  of  Londesborough,  [1895]  ^  Q-  B.  536,  [1896]  A.  C.  514. 

*  See  cases  in  note  2  supra,  also  Harvey  v.  Smith,  55  111.  224 ;  Derr  v,  Keaough, 
96  la.  397  ;  Bank  of  Billings  v.  Wade,  73  Mo.  App.  558 ;  Leas  v.  Walls,  loi  Pa.  57. 

*  Lehman  v.  Central  Co.,  12  Fed.  Rep.  595;  Cronkhitev.  Nebeker, 81  Ind.  319;  Smith 
V,  HoUhauer,  67  N.  J.  L.  202.    See  also  Solon  v.  Williamsburgh  Bank,  1 14  N.  Y.  1 22, 136. 
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maintained  demands  the  imposition  of  a  severe  penalty  on  those 
who  tamper  with  such  evidence.^ 

In  most  of  the  cases  upon  the  point  the  altered  writing  was 
a  bill  of  exchange  or  promissory  note,  and  it  has  been  held  in 
England  that  as  between  the  original  parties  the  alteration  does 
not  extinguish  the  liability  on  account  of  which  the  instrument 
was  given.^  In  this  country  the  distinction  has  been  taken  between 
an  alteration  made  fraudulently  and  an  alteration  not  made  fraudu- 
lently. In  the  latter  case,  as  has  been  seen,  the  alteration  in  many 
jurisdictions  will  not  bar  recovery  on  the  instrument  itself;  *  but 
where  such  recovery  is  barred,  relief  is  granted  by  allowing  recov- 
ery on  the  original  debt  or  consideration  for  which  the  instrument 
was  given.*    Where  the  instrument  was  given  in  conditional  pay- 

1  Whether  the  rule  against  alteration  is  wider  in  its  effect  than  a  rule  of  evidence, 
forbidding  the  use  of  writings  materially  and  wrongfully  altered,  is  well  illustrated  by 
the  case  of  a  contract  executed  in  duplicate,  one  part  of  which  is  thereafter  fraudulently 
and  materially  altered.  If  the  requirement  of  the  law  is  merely  that  the  altered  writ- 
ing shall  not  be  given  in  evidence,  the  fraudulent  party  may  still  prove  his  right  by 
the  unaltered  part,  for  each  part  is  an  original,  i  Greenl.  £v.  (i6th  ed.)  §  563.  But 
if  the  fact  that  he  has  fraudulently  altered  a  writing  which  embodies  the  contract 
is,  as  matter  of  substantive  law,  a  defense  there  can  be  no  recovery.  The  former  view 
is  supported  by  two  decisions  in  regard  to  duplicate  leases.  Lewb  v.  Payn,  8  Cow. 
71 ;  Jones  v.  Hoard,  59  Ark.  42.  Since  a  lease  is  primarily  a  conveyance,  these  cases 
may  perhaps  be  distinguished  from  the  case  supposed.  Certainly  the  conclusion,  if 
applied  to  executory  contracts,  cannot  be  regarded  as  free  from  doubt.  An  affirmative 
plea  alleging  alteration  of  the  contract  would,  it  seems,  set  up  a  good  defense  and 
would  be  supported  by  proof  of  the  facts.  Chitty,  Pleading  (i6th  Am.  ed.)  299; 
post,  p.  179. 

>  Atkinson  v.  Hawdon,  2  A.  &  £.  628 ;  Sloman  v.  Cox,  i  C.  M.  &  R.  471.  See  also 
Hall  V.  Fuller,  5  B.  &  C.  750. 

But  there  could  be  no  recovery  against  a  party  secondarily  liable  on  the  instrument, 
for  the  consideration  received  by  him,  since  the  'alteration  has  deprived  him  of  any 
right  to  recover  over  against  prior  parties  to  the  instrument.  Alderson  v,  Langdale, 
3  B.  &  Ad.  663. 

•  Seeaff/^,  p.  115. 

*  Littler.  Fowler,  i  Root  94;  Warren  v.  Layton,  3  Harring.  (Del.)  404;  Vogle  r. 
Ripper,  34  111.  100;  Elliott  v.  Blair,  47  lU.  342 ;  Hayes  v,  Wagner,  89  111.  390;  Wallace 
V.  Wallace.  8  111.  App.69;  First  Bank  v,  Ryan,  31  111.  App.  271,  38  111.  App.  268  (aff'd 
148  111.  349) ;  Hampton  v.  Mayes,  3  Ind.  Ty.65 ;  Krause  v,  Meyer,  32  la.  566;  Morrison 
V.  Huggins,  53  la.  76;  Eckert  v.  Pickel,  59  la.  545;  Maguire  v.  Eichmeier,  109  la. 
301,  304;  Hervcy  v,  Hervey,  15  Me.  357;  Morrison  v,  Welty,  18  Md.  169;  Owen  v. 
Hall,  70  Md.  97;  State  Bank  v,  Shaffer,  9  Neb.  i;  Lewis  v.  Schenck,  18  N.  J.  Eq. 
459;  Hunt  V.  Gray,  35  N.  J.  L.  227;  Merrick  v.  Boury,  4  Ohio  St.  60;  Savage  v. 
Savage,  36  Oreg.  268;  Keene  v.  Weeks,  19  R.  I.  309;  Wyckoff  v.  Johnson,  2  S.  D. 
91 ;  Otto  f .  Halff,  89  Tex.  384 ;  Matteson  v.  Ellsworth,  33  Wis.  488.  See  also  Craig 
V,  Lowe,  36  Ga.  117 ;  contra  are  White  v.  Hass,  32  Ala.  430 ;  Toomer  v,  Rutland,  57 
Ala.  379. 

As  the  note,  though  void  because  of  alteration,  may  be  injurious  to  the  defendant 
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ment  of  an  antecedent  debt,  there  is  no  difficulty  in  reaching  this 
result.  The  instrument  has  not  been  paid  at  maturity,  and  the 
old  debt  therefore  still  exists.  But  the  same  result  would  prob- 
ably be  reached  in  this  country,  though  no  debt  had  ever  existed 
before  the  transaction  of  which  the  delivery  of  the  instrument  was 
a  part,  though  a  recovery  of  the  consideration  or  its  value  must  in 
such  a  case  be  supported  on  principles  of  quasi-contract.  If  a 
material  alteration  is  made  fraudulently,  however,  no  recovery  can 
be  had  in  any  form  of  action  either  on  the  instrument  or  the 
original  debt  or  consideration.^ 

The  application  of  these  principles  seems  clear  in  the  case  of 
alteration  of  a  mortgage  note  or  bond.  If  the  effect  of  the  altera- 
tion is  to  discharge  not  simply  the  note  or  bond,  but  the  debt 
itself,  the  mortgage,  being  an  incident  of  the  debt,  must  also  fall.^ 
If,  however,  the  alteration  was  not  due  to  fraud  of  the  holder,  the 
debt  is  not  discharged,  whether  the  altered  obligation  is  or  not ; 
and  if  the  debt  is  not  discharged  the  mortgage  will  survive.'  If  a 
mortgage  is  given  to  secure  several  separate  obligations,  such  an 
alteration  of  one  of  them  as  avoids  the  debt  represented  thereby, 
avoids  also  the  lien  of  the  mortgage  as  to  that  obligation,  but  not 
as  to  the  other  obligations.* 

Though  an  obligor  whose  obligation  has  been  materially  and 
fraudulently  altered  may  thus  keep  the  consideration  which  he  has 

if  it  remains  outstanding,  the  plaintiff  is  required  to  surrender  the  note  in  order  to 
recover  on  the  consideration.  Morrison  v,  Welty,  i8  Md.  169;  Smith  v.  Mace,  44 
N.  H.  553, 560;  Booth  V.  Powers,  56  N.  V.  22,  31.    Cf.  Eckert  v.  Pickel,  59  la.  545. 

1  Elliott  V.  Blair,  47  111.  342  ;  Ballard  v.  Franklin  Ins.  Co.,  81  Ind.  239;  Woodworth 
V.  Anderson,  63  la.  503 ;  Hocknell  v,  Shclcy,  66  Kan.  357  ;  Warder,  etc.,  Co.  v.  Willyard, 
46  Minn.  531 ;  Walton  Plow  Co.  v.  Campbell,  35  Neb.  173 ;  Martendale  v.  Follett,  i 
N.  H.  95  ;  Smith  v.  Mace,  44  N.  H.  553;  Clute  v.  Small,  17  Wend.  238;  Kennedy  v, 
Crandell,  3  Lans.  i ;  Meyer  v.  Huneke,  55  N.  Y.  412 ;  Booth  v.  Powers,  56  N.  Y.  22. 
Otherwise  in  South  Carolina.    See  the  following  note. 

«  Vogle  V.  Ripper,  34  111.  100 ;  Elliott  v.  Blair,  47  111.  342 ;  Tate  v.  Fletcher,  77 
Ind.  102  ;  Bowman  v.  Mitchell,  79  Ind.  84 ;  Hocknell  v.  Sheley,  66  Kan.  357  ;  Walton 
Plow  Co.  V.  Campbell,  35  Neb.  173. 

In  South  Carolina,  even  a  fraudulent  alteration  by  the  holder  of  the  note  or  bond 
will  not  discharge  the  mortgage.  Plyler  v,  Elliott,  19  S.  C.  264;  Smith  v.  Smith,  27 
S.  C.  166;  Heath  v.  Blake,  28  S.  C.  406.  See  also  Bailey  v.  Oilman  Bank,  99  Mo. 
App.  571.  578- 

*  Elliott  V,  Blair,  47  111.  342;  Clough  v.  Seay,  49  la.  411 ;  Simpson  v.  Sheley,  9 
Kan.  App.  512;  Jeffrey  v.  Rosenfeld,  179  Mass.  506;  Hoffman  z/.Molloy,  91  Mo.  App. 
367;  Bailey  z/.  Oilman  Bank,  99  Mo.  App.  571;  Gillette  v.  Smith,  18  Hun  10;  Cheek 
V,  Nail,  112  N.  C.  370. 

♦  Parke  Co.  v.  White  River  Lumber  Co.,  no  Cal.  658;  Hoffman  v,  Molloy,  91  Ma 
App.  367. 
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received  without  giving  any  equivalent  for  it,  he  would  not  bej 
allowed  to  enforce  an  executory  obligation,  given  in  exchange  for 
the  altered  obligation,  while  repudiating  his  own  obligation  on 
account  of  the  alteration.  He  must  either  perform  his  obligation 
as  if  it  had  not  been  altered,  or  rescind  both  obligations.^ 

Alteration  of  a  Writing  before  Execution. 

To  speak  of  alteration  as  a  method  of  discharging  contracts 
necessarily  assumes  a  contract  at  one  time  binding,  and  subsequently 
altered.  In  some  cases,  however,  a  writing  is  altered  before  it 
has  by  delivery  or  assent  become  a  binding  contract.  This 
most  commonly  happens  where  a  surety  or  joint  obligor  signs  an 
obligation  and  entrusts  it  to  the  principal  debtor  or  co-obligor,  who 
alters  it  before  delivering  it  to  the  creditor,  but  the  same  question 
may  arise  in  any  case  where  a  writing  is  entrusted  to  an  agent  to 
deliver  and  is  altered  before  delivery.  It  seems  clear  on  principle 
that,  however  innocent  the  obligee  may  be  or  however  innocently 
the  alteration  may  have  been  made,  so  long  as  it  is  material,  the 
obligor  cannot  be  held.*  He  cannot  be  held  on  the  obligation  in 
its  altered  form,  because  he  never  made  or  assented  to  such  an 
obligation.  He  cannot  be  held  on  the  obligation  in  its  original 
form,  because  that  obligation  was  never  delivered  nor  assented  to 
by  the  creditor.  A  court  may  on  equitable  principles  enforce  an 
obligation,  once  valid,  though  technically  destroyed  or  discharged, 
but  it  can  hardly  construct  and  enforce  an  obligation  which  never 
existed  on  the  ground  that  the  defendant  was  once  willing  to  enter 
into  such  an  obligation  and  would  have  done  so  if  the  writing  had 
not  been  altered.^ 

This  principle  is,  however,  subject  to  a  qualification.  If  the 
writing  was  entrusted  to  one  with  actual  or  apparent  authority  to 

1  Singleton  v.  McQueiry,  85  Ky.  41. 

«  Ellcsmcre  Brewery  Co.  v.  Cooper,  [1896]  i  Q.  B.  75;  Wood  ».  Steele,  6  Wall. 
80;  State  V.  Churchill,  4S  Ark.  426;  People  v.  Kneeland,  31  CaL  288;  Pelton  v,  San 
Jacinto  Co.,  113  Cal.  21 ;  Hill  v.  O'Neill,  loi  Ga.  832 ;  Mulkey  v.  Long,  5  Idaho,  213 ; 
Weir  Plow  Co.  v,  Walmslcy,  no  Ind.  242;  State  v,  Craig,  58  la.  238;  Warren  v. 
Fant,  79  Ky.  i ;  Waterman  v.  Vose,  43  Me.  504 ;  Howe  v.  Peabody,  2  Gray  556 ; 
Citizens'  Bank  v.  Richmond,  121  Mass.  no;  Hritton  z/.  Dierker,  46  Mo.  591;  Robin- 
son V.  Berryman,  22  Mo.  App.  509;  Mockler  v.  St.  Vincent's  Inst.,  87  Mo.  App.  473; 
McGavock  v.  Morton,  57  Neb.  385;  Goodman  v.  Eastman,  4  N.  H.  455;  McGrathz/. 
Clark,  56  N.  Y.  34;  Crawford  v.  West  Side  Bank,  100  N.  Y.  50,  57 ;  Cheek  v.  Nail. 
112  N.  C.  370;  Jones  v.  Bangs,  40  Ohio  St.  139;  Newman  v.  King,  54  Ohio  St.  273. 
See  also  Bracken  Co.  ».  Daum,  80  Ky.  388 ;  Sharpe  «/.  Bellis,  61  Pa.  69. 

•  This,  however,  was  done  in  Latshaw  v.  Hiltebeitel,  2  Penny.  257. 
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make  the  alteration  in  question,  the  obligor  will  be  bound  by  the 
instrument  in  its  altered  form,  and  the  courts  have  gone  very  far 
in  inferring  such  authority.  Thus  where  a  note  is  entrusted  by  a 
signer  to  one  who  is  to  borrow  money  upon  it,  and  the  latter  with- 
out authority  procures  additional  signatures  to  the  note,^  or  an 
attesting  witness,^  the  original  signer  is  liable.  So  where  a  note 
signed  in  blank  for  accommodation  and  entrusted  to  the  accom- 
modated party  is  filled  out  by  him,  and  later  before  delivery 
altered,^  and  where  a  note  entrusted  to  the  accommodated  party 
in  a  complete  form  was  wrongly  drawn  and  was  altered  before 
delivery  so  that  it  should  conform  to  tlie  intention  of  the  parties ;  * 
and  even  where  names  of  obligors  previously  on  the  note  have 
been  erased  and  others  substituted,  the  same  result  has  been 
reached.^ 

Pleading  and  Evidence, 

The  pleading  appropriate  to  enable  a  defendant  to  take  advan- 
tage of  alteration  depends  on  whether  the  plaintiff  bases  his  action 
on  the  obligation  in  its  original  or  in  its  altered  form.  In  the  latter 
case  the  defendant  should  deny  the  making  of  the  contract  alleged 
by  plea  of  non  est  factum  or  non  assumpsit  or  modern  equivalents.^ 
In  the  former  case  the  defendant  may  plead  affirmatively  that  the 


1  Hochmark  v,  Richler,  i6  Col.  263;  Governor  v,  Lagow,  43  111.  134;  Geddes  t^. 
Blackmore,  132  Ind.  551 ;  Hall's  Adm.  v,  McHenry,  19  la.  521 ;  Graham  v.  Rush,  73 
la.  451 ;  Edwards  v.  Mattingly,  107  Ky.  332;  Brey  v.  Hagan,  no  Ky.  566;  Evans  z^. 
Pardn,  22  Ky.  L.  Rep.  ao,  21 ;  Ward  v,  Hackett,  30  Minn.  150;  Babcock  v,  Murray, 
58  Minn.  385  ;  Standaurd  Cable  Co.  v.  Stone,  35  N.  Y.  App.  Div.  62.  But  see  contra^ 
Lunt  V,  Silver,  5  Mo.  App.  186,  and  cf.  Ellesmere  Co.  v.  Cooper,  [1896]  i  Q.  B.  75. 

*  Hall  V.  Weaver,  34  Fed.  Rep.  1 10. 

*  Whitmore  v,  Nickerson,  125  Mass.  496;  Douglass  v,  Scott,  8  Leigh  43.  But  if 
the  blanks  are  filled  in  and  the  note  negotiated,  the  accommodated  party  cannot  on 
subsequently  recovering  the  note  change  its  terms.  Ofenstein  v.  Bryan,  20  App. 
D.  C.  I. 

*  Boyd  V.  Brotherson,  10  Wend.  93. 

*  Jones  V.  Shelbyville  Ins.  Co.,  i  Met  (Ky.)  58 ;  Hall  v.  Smith,  14  Bush  604,  612; 
King  Co.  V.  Ferry,  5  Wash.  536.  It  is  submitted  that  this  result  is  wrong.  Even  though 
the  alteration  is  not  apparent,  there  can  be  no  ground  of  estoppel  unless  the  original 
signer  was  guilty  of  negligence.  These  decisions  seem  opposed  to  State  v.  Churchill, 
48  Ark.  426;  State  v.  Griswold,  32  Ind.  313.     See  also  State  v.  Craig,  58  la.  238. 

*  Cook  V,  Coxwell,  2  C.  M.  &  R.  291;  Mahaiwe  Bank  v.  Douglass,  31  Conn.  170; 
J.  I.  Case  Co.  v.  Peterson,  51  Kan.  713;  Daniel  v.  Daniel,  Dud.  (Ga.)  239;  Conner 
V,  Sharpe,  27  Ind.  41 ;  Lincoln  v.  Lincoln,  12  Gray  45 ;  Cape  Ann  Bank  v.  Burns,  129 
Mass.  596;  Whitmcr  v.  Frye,  10  Mo.  348;  Nat.  Bank  v.  Nickell,  34  Mo.  App.  295; 
Schwarz  v.  Oppold,  74  N.  Y.  307  ;  Farmers*  Trust  Co.  v,  Siefke,  144  N.  Y.  354 ;  Zeigler 
V.  Sprenkle,  7  Watts  &  S.  175. 


Digitized  by 


Google 


l8o  HARVARD  LAW  REVIEW. 

obligation  has  been  altered,^  but  in  this  country  he  would  also 
generally  succeed  by  denying  the  making  of  the  obligation,  for  the 
burden  would  then  be  on  the  plaintiff  to  prove  this  and  on  the 
defendant's  objection  to  the  original  writing  because  fraudulently 
altered  and  to  secondary  evidence  because  the  non-production  of 
the  origrinal  was  not  satisfactorily  accounted  for,  the  plaintiff  would 
be  unable  to  sustain  this  burden.^  The  affirmative  plea  is,  therefore, 
strictly  necessary  only  in  cases  in  which  the  rule  of  substantive  law 
applicable  is  more  stringent  than  the  rule  of  evidence,  as  in  juris- 
dictions where  an  innocent  material  alteration  is  held  fatal. 

There  are  many  decisions  in  regard  to  the  admissibility  of  altered 
writings  in  evidence,  and  presumptions  have  been  laid  down  as 
rules  of  law  in  a  way  to  confuse  the  subject.  Many  courts  hold 
that  when  a  writing  offered  in  evidence  shows  on  its  face  an  altera- 
tion, there  is  a  presumption  that  the  alteration  was  improperly 
made  after  the  execution  of  the  writing,  and  that,  therefore,  a 
burden  is  cast  upon  the  party  offering  the  writing  to  explain  the 
alteration  before  the  writing  can  be  received  in  evidence .•  Other 
courts  hold  that  in  the  absence  of  suspicious  circumstances  there 
is  exactly  the  opposite  presumption,  namely,  that  the  alteration 
was  made  innocently  and  legally.*    Nor  is  it  always  clear  whether 


1  Field  V,  Woods,  7  A.  &  £.  114;  Davidson  v.  Cooper,  11  M.  &  W.  778;  Croocke- 
wit  V.  Fletcher,  i  H.  &  N.  893. 

>  First  Nat.  Bank  v.  Mack,  35  Oreg.  122,  127 ;  Kansas  Mut.  Ins.  Co.  v.  Coalson, 
22  Tex.,  Civ.  App.  64. 

»  Brady  v.  Berwind- White  Co.,  106  Fed.  Rep.  824;  Warren  v,  I^yton,  3  Haring.  (Del.) 
404;  Mulkey  v.  Long,  5  Idaho  213  ;  Mortag  v,  Linn,  23  111.  551 ;  Landt  r.  McCullough, 
206  111.  214 ;  Dewey  V.  Merritt,  106  111.  App.  156;  Rambousek  v.  Supreme  Council,  119 
la.  263 ;  McMicken  v.  Beauchamp,  2  La.  290 ;  Ellison  v.  Mobile,  etc.  R.  Co.,  36  Miss. 
572  iff,  Jackson  v.  Day,  80  Miss.  800) ;  Patterson  v,  Fagan,  38  Mo.  70  (but  see  Trimble 
V,  Elkin,  88  Mo.  App.  229,  234) ;  Burton  v.  American  Ins.  Co.,  96  Mo.  App.  204 ; 
Coorcamp  v.  Weber,  39  Neb.  533;  Hills  v.  Barnes,  11  N.  H.  395;  Burnham  v,  Ayres, 
35  N.  H.  351 ;  Ames  v.  Manhattan  Ins.  Co.,  31  N.  Y.  App.  Div.  180,  185,  aff'd  167 
N.  Y.  584;  Simpkins  v,  Windsor,  21  Oreg.  382;  First  Bank  v.  Mack,  35  Oreg.  122; 
Clark  V,  Eckstein,  22  Pa.  507 ;  Jordan  v,  Stewart,  23  Pa.  244 ;  Burgwin  v.  Bishop,  91 
Pa-  336;  Park  v.  Glover,  23  Tex.  469;  Collins  ».  Ball,  82  Tex.  259,  268;  Bullock  v, 
Sprowls,  54  S.  W.  657  (Tex.,  Civ.  App.) ;  Elgin  v.  Hall,  82  Va.  6S0;  Bradley  v.  Dell's 
Lumber  Co.,  105  Wis.  245. 

*  Doe  V.  Catomore,  16  Q.  B.  745 ;  Little  v,  Hemdon,  10  Wall.  26 ;  Ward  v,  Cheney, 
117  Ala.  241 ;  Corcoran  v,  Doll,  32  Cal.  82 ;  Kendrick  v,  Latham,  25  Fla.  819;  Printup 
V.  Mitchell,  17  Ga.  558;  Bedgood  v.  McLain,  89  Ga.  793;  Westmoreland  v,  West- 
moreland, 92  Ga.  233;  Dangel  v.  Levy,  i  Idaho  722;  Stoner  v.  Ellis,  6  Ind.  152;  Sir- 
rine  V,  Briggs,  31  Mich.  443;  Brand  v,  Johnrowe,  60  Mich.  210;  Wilson  v.  Hayes,  40 
Minn.  531 ;  Matthews  v.  Coalter,  9  Mo.  696 ;  Stillwell  v,  Patton,  108  Mo.  352 ;  Adams 
».  Yates,  143  Mo.  475,  481 ;  HoUaday-Klotz  Co.  v,  T.  J.  Moss  Co.,  89  Mo.  App.  556 ; 
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in  speaking  of  presumptions  of  one  sort  or  another  the  courts 
mean  that  in  the  absence  of  any  evidence  showing  innocence  or 
fraud  these  presumptions  apply,  or  further  that  there  is  a  burden 
upon  the  party  who  has  not  the  advantage  of  a  presumption  of 
making  out  his  contention  by  a  preponderance  of  evidence,  irre- 
spective of  the  pleadings. 

The  tendency  of  the  best  modern  decisions  is  to  disregard  these 
rules  of  presumption  and  to  treat  each  case  upon  its  own  facts 
so  far  as  the  duty  of  adducing  further  evidence  is  concerned,  and 
to  throw  the  burden  of  ultimate  proof  upon  whichever  party  has 
the  burden  of  establishing  the  issue  raised  by  the  pleadings.^ 

Samuel  Williston, 


Paul  V.  Leeper,  98  Mo.  App.  515 ;  Dorsey  v,  Conrad,  49  Neb.  243 ;  Hodge  v.  Scott,  95 
N.  W.  Rep.  837  (Neb,);  North  River  Co.  v.  Shrewsbury  Church,  22  N.  J.  L.  424; 
Cass  County  v.  American  Bank,  9  N.  Dak.  253 ;  Franklin  v.  Baker,  48  Ohio  St.  296; 
Richardson  v,  Fellner,  9  OkL  513 ;  Foley  Co.  v.  Solomon,  9  S.  Dak.  51 1 ;  Famsworth 
V.  Sharp,  4  Sneed  55  {cf.  Organ  v,  Allison,  9  Baxt.  459) ;  Beaman  v.  Russell,  20  Vt. 
205 ;  Wolf erman  v.  Bell,  6  Wash.  84  ,*  Yakima  Bank  v.  Knipe,  6  Wash.  348 ;  Kleeb  v. 
Bard,  12  Wash.  140;  Maldaner  v.  Smith,  102  Wis.  30.  See  also  Barclift  v.  Treece, 
77  Ala.  528;  Hart  v.  Sharpton,  124  Ala.  638;  Gwin  v.  Anderson,  91  Ga.  827;  Gallo- 
way V,  Bartholomew,  74  Pac.  Rep.  467  (Oreg.). 

In  Blewett  v.  Bash,  22  Wash.  536,  this  presumption  was  held  not  applicable  to  the 
erasure  of  a  signature  as  that  must  necessarily  have  been  done  after  execution.  See 
also  Burton  v,  American  Ins.  Co.,  88  Mo.  App.  392. 

*  Rosenberg  v.  Jctt,  72  Fed.  Rep.  90;  Harper  v.  Reaves,  132  Ala.  625;  Klein  z'. 
German  Bank,  69  Ark.  140;  Hayden  v.  Goodnow,  39  Conn.  164;  Baxter  v.  Camp,  71 
Conn.  245;  Catlin  Coal  Co.  v,  Lloyd,  180  111.  398;  Stayner  v,  Joyce,  120  Ind.  99; 
Hagan  v.  Insurance  Co.,  81  la.  321 ;  Magee  v.  Allison,  94  la.  527 ;  University  z/.  Hayes, 
1 14  la.  690 ;  Ely  v.  Ely,  6  Gray  439 ;  Comstock  v.  Smith,  26  Mich.  306 ;  Stough  v. 
Ogden,  49  Neb.  291 ;  Cole  v.  Hills,  44  N.  H.  227 ;  Hunt  v.  Gray,  35  N.  J.  L.  227 ;  Hoey 
».  Jarman,  39  N.  J.  L.  523  ;  Riley  v.  Riley,  9  N.  Dak.  580;  Robinson  v.  Myers,  67  Pi 
9;  Nesbitt  V,  Turner,  155  Pa.  429 ;  Cosgrove  v.  Fanebust,  10  S.  Dak.  213;  Conner  v. 
Fleshman,  4  W.  Va.  693. 


Digitized  by 


Google 


l82  HARVARD  LAW  REVIEW, 


THE   PRESIDENTIAL   SUCCESSION    ACT 

OF   1886. 

THE   Constitution  of  the  United  States,  article  2,  section  i, 
prescribes : 

"  The  Congress  may  by  law  provide  for  the  case  of  removal,  death,  resig- 
nation, or  inability,  both  of  the  President  and  Vice-President,  declaring 
what  officer  shall  then  act  as  President,  and  such  officer  shall  act  accord- 
ingly until  the  disability  be  removed,  or  a  President  shall  be  elected." 

The  Act  of  Congress  of  March  i,  1792,  provided  that  the 
vacancy  in  the  office  of  President,  when  there  is  no  Vice-President, 
should  be  filled  by  the  President  pro  tempore  of  the  Senate,  or,  if 
none,  by  the  Speaker  of  the  House,  until  the  election  of  a  Presi- 
dent by  special  election  prescribed  by  the  Act 

The  Act  of  January  19,  1886,  or  that  part  which  is  material  to 
this  inquiry,  substitutes  for  the  President  pro  tempore  of  the  Sen- 
ate and  the  Speaker  of  the  House,  the  Secretary  of  State  and 
after  him  the  other  Cabinet  officers  respectively,  as  successors  to 
the  office  of  President,  and  abolishes  the  special  election  of  Presi- 
dent prescribed  by  the  Act  of  1792.     It  further  provides: 

"  That  whenever  the  powers  and  duties  of  the  office  of  President  of  the 
United  States  shall  devolve  upon  any  of  the  persons  named  herein,  if  Con- 
gress be  not  then  in  session,  or  if  it  would  not  meet  in  accordance  with  law 
within  twenty  days  thereafter,  it  shall  be  the  duty  of  the  person  upon  whom 
said  powers  and  duties  shall  devolve  to  issue  a  proclamation  convening 
Congress  in  extraordinary  session,  giving  twenty  days'  notice  of  the  time  of 
meeting. " 

A  Committee  of  the  House  of  Representatives,  in  reporting 
favorably  upon  the  Senate  bill  which  afterwards  became  the  law 
of  1886,  stated  that  there  were  certain  doubts  and  difficulties  con- 
nected with  the  Act  of  1792  which  "  would  disturb  the  succession 
under  the  present  statutes,  and  would  in  all  probability  lead  to 
contest  over  it  that  would  disquiet  the  nation,  unsettle  business, 
and  disturb  the  peace  of  the  country." 

An  examination  of  this  committee  report  and  of  the  debates  in 
Congress  reveal  the  difficulties  which  it  was  the  purpose  of  the 
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Act  of  1886  to  remove.  Prominent  among  them  was  the  question 
whether  the  President  pro  tempore  of  the  Senate  and  the  Speaker 
of  the  House  were  such  officers  of  the  United  States,  \^ithin  the 
meaning  of  the  Constitution,  as  could  succeed  to  the  Presidency, 
and,  if  eligible  to  the  succession,  there  was  added  the  practical 
difficulty  that  at  times  in  our  history  these  offices  have  both  at  the 
same  period  of  time  been  vacant.  Of  equal  importance  was  the 
question  whether  Congress  has  constitutional  power  to  provide  by 
law  for  an  intermediate  election  of  President;  conceding  Congress 
to  have  the  power,  there  was  added  the  difficulty  that  assuming 
the  term  of  a  President  elected  under  an  intermediate  election  to 
be  four  years,  —  and  such  a  term  was  assumed  in  the  debates, 
—  the  inauguration  of  future  Presidents  might  be  changed  to  a 
time  other  than  that  regularly  prescribed  in  the  Constitution,  thus 
destroying  the  harmony  between  the  co-ordinate  branches  of  the 
government,  and  plunging  its  affairs  into  confusion. 

Undoubtedly  it  was  the  intention  of  Congress,  in  enacting  the 
law  of  1886,  to  remove  every  difficulty  which  could  have  arisen 
under  the  old  law.  It  was  also  generally  supposed  that  the  Act 
had  settled  all  such  difficulties  by  repealing  the  special  election 
provisions  of  the  old  law  and  by  fixing  the  term  of  the  acting  Pres- 
ident for  the  balance  of  the  regular  unexpired  term,  thus  continu- 
ing in  power  the  party  which  had  succeeded  in  the  last  election. 
Turning  to  the  text-books,  however,  we  find  a  lack  of  agreement 
as  to  what  the  Act  has  done  in  fact.  For  example,  Cooley's 
'*  Principles  of  Constitutional  Law  "  ^  states  in  a  foot-note  that  the 
acting  President  will  hold  office  until  the  next  regular  inaugura- 
tion; Professor  Hart  in  **  Actual  Government"  takes  the  same 
view,2  while  in  Andrews'  "Manual  of  the  Constitution"*  it  is 
stated  that  the  acting  President  will  hold  office  only  until  a  new 
President  is  elected  as  by  the  law  of  1792,  that  is,  by  special 
election. 

It  is  the  purpose  of  this  article  to  consider  how  the  Act  of 
1886  has  changed  the  old  law;  to  examine  the  Constitution  and 
the  legislative  proceedings,  including  the  Act  of  1886,  to  deter- 
mine to  what  extent  the  shortcomings  of  the  old  have  been  solved 
by  the  new  law ;  and  finally  to  consider  whether  any  further  legis- 
lation or  constitutional  amendment  is  needed. 

*  Coolcy,  Principles  of  Constitutional  Law  51,  n.  4. 

*  Hart,  Actual  Government  265. 

'  Andrews,  Manual  of  the  Constitution  of  the  U.  S.  179. 
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The  Intent  of  the  Framers  of  the  Constitution.  The  language  of 
the  Constitution  providing  that  the  acting  President  shall  hold 
office  until  the  disability  be  removed  or  "  until  a  President  shall  be 
elected''  is  broad  enough  to  include  either  a  regular  or  a  special 
election ;  there  is  nothing,  however,  to  be  found  in  any  part  of  the 
Constitution  expressly  providing  for  a  special  election. 

In  the  proceedings  of  the  Constitutional  Convention,  however, 
we  find  some  light  The  draft  of  the  Constitution  originally  sub- 
mitted by  the  Committee  of  Detail  on  August  6,  1787,  contained 
no  provision  for  a  Vice-President,  but  designated  the  President  of 
the  Senate  as  successor  to  the  Presidency  in  case  of  vacancy,  and 
it  was  specifically  provided  that  his  term  should  continue  **  until 
another  President  of  the  United  States  be  chosen  or  until  the  dis- 
ability of  the  President  be  removed."  Presumably  the  tenure  of 
his  office  was  intended  to  be  a  limited  one  as  is  shown  by  the 
arrangement  of  the  sentence,  the  reference  to  another  election 
preceding  the  reference  to  the  removal  of  the  disability  of  the 
President.^ 

On  September  4  a  sub-committee  reported  a  plan  for  electing 
the  President  by  electors  and  providing  for  an  election  of  Vice- 
President  by  the  same  method.  The  President  of  the  Senate  was 
stricken  out  as  successor  to  the  President  and  the  Vice-President 
was  substituted.  The  phraseology  as  to  the  term  of  the  successor 
was  left  unchanged.  Thus  it  would  seem  probable  that  originally 
the  Vice-President,  in  case  at  least  of  vacancy  by  removal,  death, 
or  resignation,  was  intended  to  discharge  the  duties  of  President 
only  for  a  short  period  of  time,  until  another  President  could  be 
elected. 

On  September  7  the  first  reference  in  the  convention  to  a 
vacancy  in  the  office  of  both  President  and  Vice-President  was 
made.  Mr.  Randolph  moved  to  add  to  the  Committee  report 
the  following: 

"  The  Legislature  may  declare  by  law  what  officer  of  the  United  States 
shall  act  as  President  in  case  of  death,  resignation,  or  inability  of  the  Presi- 
dent and  Vice-President ;  and  such  officer  shall  act  accordingly  until  the 
time  of  electing  a  President  shall  arrive. ^^ 

Mr.  Madison  objected  that  these  latter  words  would  prevent  a 
supply  of  the  vacancy  by  an  intermediate  election  of  the  President ; 

^  The  report  of  the  Committee  of  Detail  provided  that  the  President  should  hold 
office  for  seven  years  and  should  be  elected  by  the  national  legislature. 
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and  moved  to  substitute  the  words,  '^  until  such  disability  be 
removed  or  a  President  sliall  be  elected'' 

This  motion  was  seconded  by  Mr.  Gouvcrneur  Morris  and  was 
adopted  by  the  convention. 

The  Randolph  motion  was  clearly  inconsistent  as  to  the  length 
of  term  of  the  acting  President  with  that  of  the  term  suggested  for 
the  Vice-President.  The  Madison  motion  brought  the  two  terms 
into  harmony,  both  being  apparently  intended  to  be  temporary. 

On  September  12  the  report  of  the  Committee  on  Style  changed 
the  phraseology  as  to  the  Vice-Presidential  term  by  striking  out 
the  same  and  by  substituting  the  present  language  of  the  Consti- 
tution, —  that  the  powers  and  duties  of  the  office  in  case  of  re- 
moval, death,  etc.,  "  shall  devolve  on  the  Vice-President."  This 
radical  change  in  striking  out  the  limitation  of  the  term  of  the 
Vice-President  certainly  revealed  an  intention  to  have  this  term 
extend  through  the  balance  of  the  unexpired  term;  that  the 
Vice-President  serves  out  such  unexpired  term  where  a  vacancy 
exists  for  other  than  disability,  is,  of  course,  not  disputed.  This 
same  Committee  also  retained  a  clause  to  the  effect  that  the  acting 
President  taking  office  because  of  a  vacancy  in  the  office  of  Presi- 
dent and  Vice-President,  should  hold  office  until  "  the  period  of 
choosing  another  President  arrive." 

Finally,  on  September  15,  the  draft  of  the  Committee  on  Style 
was  changed  so  that  the  term  of  the  acting  President  was  brought 
into  harmony  with  the  Madison  motion  of  September  7. 

The  question  as  to  the  tenure  of  the  acting  President  later  arose 
in  the  Virginia  convention  called  to  ratify  the  Constitution.  In 
answer  to  an  objection  by  Mr.  Mason  that  there  was  no  provision 
in  the  Constitution  for  speedy  election  of  another  President,  when 
the  former  is  dead  or  removed,  Mr.  Madison  replied: 

"  When  the  President  and  Vice-President  die  the  election  of  another 
President  will  immediately  take  place  ;  and  suppose  it  would  not,  all  that 
Congress  could  do  would  be  to  make  an  appointment  between  the  expira- 
tion of  the  four  years  and  the  last  election,  and  to  continue  only  to  such 
expiration.     This  can  rarely  happen." 

The  above  proceedings  make  it  evident  that  the  framers  of  the 
Constitution  did  not  intend  that  the  acting  President  should 
necessarily  serve  for  the  balance  of  the  unexpired  term ;  on  the 
contrary,  they  so  drafted  the  Constitution  that,  as  regards  at 
least  the  above  clause,  an  intermediate  election  of  President  could 
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be  held.  We  may  perhaps  even  assume  that  a  majority  of  the 
delegates  were  of  the  opinion  that  a  special  election  should  be 
ordered  in  such  a  contingency.  How  far  such  opinion,  however 
clearly  expressed,  should  control  in  the  interpretation  of  the  Con- 
stitution remains  to  be  considered. 

The  Act  of  March  Jf,  1792,  The  1st  Congress  considered 
legislation  to  carry  out  the  above  provisions  of  the  Constitution, 
and  a  bill  passed  the  Senate  November  30,  1791.  I  cannot  find 
the  text  of  this  bill,  and  the  House  debates  do  not  throw  much 
light  upon  it     The  Senate  debates  were  not  then  reported. 

In  the  2d  Congress  the  Act  of  March  i,  1792,  was  enacted, 
the  provisions  of  which,  as  to  the  officers  designated  temporarily 
and  the  special  election,  are  explained  above.  When  this  bill  was 
passed  by  the  House,  the  Secretary  of  State  was  designated  as  the 
successor  to  the  Presidency,  and  Madison,  then  a  member  of 
Congress,  voted  in  favor  of  a  motion  to  this  effect.  Had  it  not 
been  for  the  jealousy  of  Jefferson  entertained  by  the  Federalists, 
there  is  little  doubt  but  that  the  Secretary  of  State  would  have 
been  designated  in  the  law  as  finally  enacted.  The  Senate,  how- 
ever, insisted  that  the  President  pro  tempore  of  the  Senate  and 
the  Speaker  of  the  House  should  have  the  succession,  and  when 
the  bill  came  back  to  the  House  that  body  yielded.  On  its  final 
enactment  Madison  voted  against  the  bill  for  this  reason,  among 
others. 

Later,  in  a  letter  to  Edmund  Pendleton,  Madison  attacked  the 
law  vigorously,  giving  as  his  reasons  that  the  President  pro 
tempore  of  the  Senate  and  Speaker  of  the  House  were  not  officers 
in  a  constitutional  sense ;  that  if  the  framers  of  the  Constitution 
had  contemplated  these  officers  as  successors  they  would  have 
been  specifically  designated  in  the  Constitution ;  that  these  officers, 
or  either  of  them,  becoming  acting  President,  would  continue  to 
remain  legislative  officers ;  that  their  executive  functions  would  be 
incompatible  with  their  legislative  functions;  or  that  if  the  execu- 
tive functions  were  to  supersede  the  legislative,  both  must  fail,  as 
the  former  depend  upon  the  latter. 

The  debates  revealed  a  strong  desire  to  postpone  the  whole 
question  on  the  ground  that  there  was  radical  difference  of  opinion 
and  little  chance  that  vacancies  would  occur  in  both  offices  in  the 
near  future.  Some  members  favored  giving  the  succession  to  the 
Chief  Justice  of  the  Supreme  Court;  others  objected  to  the  desig- 
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nation  of  any  officer  originally  appointed  by  the  President  on  the 
ground  that  the  choice  of  a  President  might  thus  be  taken  from 
the  people  and  given  to  the  Chief  Executive. 

It  should  not  be  forgotten  that  certain  members  of  this  Congress 
had  served  in  the  Constitutional  Convention  and  therefore  were 
specially  well  qualified  to  interpret  the  Constitution.  The  Act 
of  1792,  therefore,  with  its  provision  for  a  speedy  special  election 
of  President,  must  stand  as  a  legislative  interpretation  of  that 
instrument  entitled  to  great  weight. 

Proceedings  in  Congress  Leading  up  to  the  Act  of  1886.  The 
question  was  further  considered  in  Congress  several  times  prior 
to  the  passage  of  the  Act  of  1886.  In  1820  the  Senate  passed 
a  resolution  directing  the  Committee  on  the  Judiciary  to  report 
whether  any  and  what  changes  were  necessary  in  the  law  of  1792; 
the  Committee  reported  that  it  was  not  expedient  to  legislate 
further. 

In  1856  the  Committee  on  the  Judiciary  reported  unanimously, 
under  a  resolution  of  the  Senate  directing  the  Committee  to  con- 
sider the  constitutionality  of  the  Act  of  1792,  and  the  necessity 
for  further  legislation,  that  the  Act  was  constitutional,  both  as  to 
the  officers  designated  as  successors,  and  the  provision  for  a 
special  election  of  President.  The  Committee  recommended, 
however,  that  should  there  be  a  vacancy  existing  in  the  office  of 
President  pro  tempore  of  the  Senate  and  Speaker  of  the  House, 
the  Chief  Justice  of  the  United  States  (provided  that  this  officer 
had  not  presided  at  the  impeachment  of  the  President)  should 
succeed,  and  after  him  the  Justices  of  the  Supreme  Court  re- 
spectively in  the  order  of  the  dates  of  their  commissions.  No 
further  action  was  taken  upon  this  resolution. 

On  December  6,  1881,  a  resolution  was  introduced  in  the  Senate 
directing  the  Judiciary  Committee  to  inquire  as  to  the  constitu- 
tionality of  the  law  of  1792,  and  whether  any  new  legislation  was 
necessary.  There  was  a  full  debate  on  the  question  of  its  passage. 
Decisions  of  the  Courts  were  cited  which  seemed  to  show  that  the 
President  pro  tempore  of  the  Senate  and  the  Speaker  of  the 
House  were  not  such  officers  of  the  United  States  as  could  succeed 
to  the  Presidency.  Little  was  said,  however,  as  to  the  authority 
of  Congress  to  order  a  special  election.  It  was  not  vehemently 
denied,  and  by  many  conceded,  that  as  to  that  point  the  Act 
of  1792  was  constitutional. 


Digitized  by 


Google 


l88  HARVARD  LAW  REVIEW. 

On  December  8,  1881,  Senator  Garland  introduced  a  bill  desig- 
nating the  Cabinet  officers  as  successors,  and  providing  that  they 
should  hold  office  for  the  term  provided  in  the  Constitution  and 
the  laws,  or  if  there  was  no  occasion  under  the  law  for  an  election, 
until  the  term  in  which  the  vacancy  arose  should  expire. 

In  1882  Senator  Hoar  of  Massachusetts  introduced  a  bill  desig- 
nating the  Cabinet  officers  in  place  of  the  President  pro  tempore 
of  the  Senate  and  the  Speaker  of  the  House,  as  successors,  and 
fixing  their  term  expressly  for  the  balance  of  the  unexpired  Presi- 
dential term.  The  special  election  provided  by  the  Act  of  1792 
was  repealed  by  this  bill.  The  Senator  in  debate  gave  many 
reasons  as  to  the  necessity  for  its  passage.  He  called  attention 
to  the  confusion  and  trouble  which  might  arise  from  the  fact  that 
the  term  of  a  President  must  be  for  four  years,  and  that  thus  a 
President  elected  at  a  special  election  might  be  inaugurated  at 
other  than  the  regular  four-year  period ;  that  neither  the  President 
pro  tempore  of  the  Senate  nor  the  Speaker  of  the  House  could 
possibly  perform  the  duties  of  President  in  addition  to  their  regular 
duties,  while  the  duties  of  the  Secretary  of  State  could  be  per- 
formed by  his  assistants,  thus  giving  him  time  to  act  as  President. 
He  further  pointed  out  that  the  President  pro  tempore  of  the 
Senate  holds  office  at  the  will  of  the  Senate,  and  that  thus  his 
removal  from  office  might  cause  a  vacancy  in  the  office  of  acting 
President.  As  to  the  general  propriety  of  the  Secretary  of  State 
becoming  acting  President,  he  stated  that  the  office  of  Secretary 
of  State  is  usually  held  by  one  of  the  leaders  of  his  party ;  that 
six  former  Secretaries  of  State  had  been  subsequently  elected 
President,  and  that  out  of  the  ninety-six  years  during  which  this 
Government  had  been  in  operation,  the  office  of  President  had 
been  so  held  during  thirty-six  years. 

Senator  Hoar's  bill  was  referred  to  the  Judiciary  Committee, 
which  later  reported  a  bill  substantially  in  accordance  therewith. 
On  January  5,  1883,  the  matter  was  again  taken  up  for  debate. 
Radical  difference  of  opinion  was  disclosed.  Some  members  con- 
tended that  the  Act  of  1792  was  unconstitutional,  both  as  to  the 
officers  designated  and  the  special  election.  A  preponderance  of 
opinion  seemed  to  be  that  the  law  of  1792  was  unconstitutional  in 
its  designation  of  the  President  pro  tempore  of  the  Senate  and 
Speaker  of  the  House,  but  that  Congress  had  constitutional  power 
to  order  a  special  election.  There  was,  however,  diversity  of  opin- 
ion as  to  whether  it  would  be  expedient  to  exercise  such  power. 
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Had  the  bill  become  law  as  introduced  by  Senator  Hoar,  ex- 
pressly fixing  the  term  of  the  acting  President  for  the  balance  of 
the  unexpired  term,  no  question  could  have  arisen  as  to  the  con- 
stitutional power  to  order  a  special  election.  During  the  debates, 
however,  a  motion  was  made  and  adopted  to  strike  out  that  part 
of  the  bill  fixing  the  term  as  above  and  to  substitute  the  exact 
language  of  the  Constitution,  thus  giving  to  the  Acting  President 
a  term  "  until  the  disability  be  removed  or  a  President  shall  be 
elected."  It  was  also  moved  to  strike  out  that  part  of  the  bill 
repealing  the  special  election  clause  of  the  Act  of  1792.  This 
motion  was  at  that  time  defeated  and  the  repeal  was  allowed 
to  stand.  Mr.  Ingalls  then  offered  and  the  Senate  adopted  an 
amendment  (which  subsequently  became  part  of  the  law  of  1886) 
as  follows : 

"  That  whenever  the  powers  and  duties  of  the  ofl&ce  of  President  of  the 
United  States  shall  devolve  upon  any  of  the  persons  named  herein,  if  Con- 
gress be  not  then  in  session,  or  if  it  would  not  meet  in  accordance  with  law 
within  twenty  days  thereafter,  it  shall  be  the  duty  of  the  person  upon  whom 
said  powers  and  duties  shall  devolve  to  issue  a  proclamation  convening 
Congress  in  extraordinary  session,  giving  twenty  days'  notice  of  the  time  of 
meeting." 

Senator  Ingalls,  in  offering  his  amendment,  said  that  it  was  con- 
trary to  the  spirit  of  the  Constitution  for  the  Secretary  of  State  to 
serve  out  the  balance  of  the  unexpired  term  and  thus  to  remain  in 
office  perhaps  for  a  large  fraction  of  the  original  term.  Senator 
Sherman,  also  favoring  the  amendment,  said  that  "it  might  be 
necessary  to  pass  a  law  in  an  emergency  to  expedite  an  election 
for  President  so  as  to  change  existing  law." 

Subsequently  the  amendment  striking  out  the  repeal  of  the 
special  election  clause  was  offered  again  and  was  adopted,  and  the 
bill  passed  the  Senate  with  both  of  the  above  amendments  incor- 
porated therein,  the  special  election  clause  of  the  Act  of  1792 
being  thus  left  in  full  force.  These  amendments  entirely  changed 
the  intent  of  the  law  as  introduced  by  Senator  Hoar. 

In  the  48th  Congress  a  bill  similar  in  form  passed  the  Senate. 

In  the  49th  Congress  a  bill  introduced  by  Senator  Hoar  was 
reported  by  the  Committee  in  the  form  as  finally  enacted  into  law, 
—  the  Act  of  January  19,  1886.  This  bill  contained  a  clause 
specifically  repealing  the  special  election  provided  by  the  Act  of 
1792 ;  the  term  of  the  acting  President,  however,  was  made  the 
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same  as  in  the  bill  passed  by  the  Senate  in  1883,  viz.;  "until 
the  disability  be  removed  or  a  President  shall  be  elected." 

The  Act  of  1886  was  bitterly  opposed  in  both  Senate  and  House. 
Senator  Edmunds  said,  evidently  believing  that  the  term  of  the 
acting  President  was  fixed  for  the  balance  of  the  unexpired 
regular  term : 

'*  It  approaches  in  its  nature  to  the  exertion  of  a  royal  prerogative  of  the 
King  in  his  will  or  in  some  way  naming  the  regent  who  shall  perform  the 
functions  of  the  executive  office  in  a  kingdom,  during  the  minority  of 
the  heir  apparent" 

In  the  House  of  Representatives,  Mr.  McKinley  of  Ohio  (the 
late  President)  moved  to  strike  out  the  bill  and  to  substitute  the 
law  of  1792  with  an  additional  proviso  that  whenever  a  vacancy 
existed  in  the  office  of  President  pro  tempore  of  the  Senate  or 
Speaker  of  the  House,  the  President  should  convene  that  house  in 
which  the  vacancy  existed  for  the  purpose  of  electing  a  presiding 
officer.     Referring  to  the  mode  of  filling  the  vacancy,  he  said : 

"  I  would  leave  that  power  with  the  people  where  it  properly  belongs.  I 
am  opposed  to  any  step  in  the  opposite  direction." 

The  late  Thomas  B.  Rfeed  was  also  recorded  against  the  bill. 

Effect  of  the  Act  of  1886,  Thus  far  we  have  confined  ourselves 
to  an  examination  of  the  Constitution  and  a  history  of  the  legisla- 
tion and  proceedings  under  it  We  must  now  consider  how  the 
Act  of  1886  has  met  the  difficulties  which  it  was  feared  might 
arise  under  the  Act  of  1792.  Has  it  obviated,  in  the  language  of 
the  House  Committee  reporting  it,  all  possible  danger  of  disturb- 
ance to  the  succession  under  the  statutes,  of  contest  disquieting  to 
the  nation,  unsettling  to  business  and  disturbing  to  the  peace  of 
the  country  ? 

It  must  be  admitted  that  the  Act,  so  far  as  relates  to  the  consti- 
tutionality of  the  designation  of  the  President  pro  tempore  of  the 
Senate  and  the  Speaker  of  the  House,  has,  by  substituting  the 
Cabinet  officers,  met  the  difficulties  successfully.  As  regards, 
however,  the  important  question,  —  whether  Congress  has  con- 
stitutional power  to  provide  for  an  intermediate  election  of  Presi- 
dent, and  whether  the  exercise  of  such  power  is  expedient,  —  we 
shall  find  that  the  difficulties  have  not  been  removed,  but  that, 
on  the  contrary,  the  doubtful  questions  have  been  left  in  greater 
uncertainty  than  before. 
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Had  the  Act  of  1886  been  enacted  into  law  in  the  form  as 
originally  introduced  by  Senator  Hoar,  it  would,  as  above  stated, 
have  avoided  all  constitutional  questions ;  for  if  Congress  has  con- 
stitutional power  to  order  a  special  election,  it  has  equal  power  not 
to  order  one,  and  the  designation  of  the  term  of  the  acting  Presi- 
dent expressly  for  the  remainder  of  the  unexpired  term  would  have 
settled  the  matter. 

The  two  amendments  referred  to  above,  however,  which,  first 
adopted  in  the  Act  introduced  in  1883,  finally  became  part  of  the 
Act  of  1886,  will,  I  fear,  at  some  future  time  intensify  the  very 
dangers  the  Act  of  1886  was  designed  to  meet.  The  first  of  these, 
it  will  be  remembered,  struck  out  the  provision  fixing  the  term  of 
the  acting  President  for  the  balance  of  the  unexpired  term,  and 
substituted  the  language  of  the  Constitution  by  which  the  acting 
President  holds  office  "  until  the  disability  be  removed  or  a  Presi- 
dent shall  be  elected.'*  When  we  consider  that  Senator  Hoar's 
bill  was  intended  to  interpret  this  very  language  of  the  Constitution, 
it  would  appear  that  the  amendment  nullified  this  purpose  and  left 
its  meaning  in  as  great  uncertainty  as  ever.  The  other  amend- 
ment was  that  of  Senator  Ingalls  providing  that  the  acting  President 
must  call  Congress  together  in  special  session  within  twenty  days. 
Although  the  Act  of  1886  did  specifically  repeal  the  special  elec- 
tion provided  by  the  Act  of  1792,  yet  the  Ingalls  amendment 
deprived  this  repeal  of  any  significance,  and  left  the  question  in 
suspense.  There  can  be  no  possible  doubt  as  to  the  motive  in 
securing  this  latter  amendment.  It  was  made  perfectly  clear, 
both  by  Senator  Ingalls  and  Senator  Sherman,  as  shown  above, 
that  the  object  was  to  have  Congress,  when  called  together  by  the 
acting  President,  consider  and  determine  whether  or  not  to  order 
a  special  election  of  President. 

The  Act  of  1886,  therefore,  leaves  the  question  of  the  constitu- 
.  tionality  and  expediency  of  a  special  election  absolutely  unsettled. 
The  acting  President,  under  the  law,  must  call  Congress  together, 
and  that  body  will  then  decide  whether  it  deems  a  special  election 
desirable  and  incidentally  constitutional.  If  it  decides  in  the  affirm- 
ative, it  will  frame  an  act  which  may  speedily  oust  the  acting 
President  from  office.  Such  an  act  the  acting  President  can  veto, 
and  if  vetoed,  the  usual  two-thirds  vote  will  be  necessary  to  over- 
come the  veto.  Even  a  death-blow  might  be  administered  by  a 
pocket  veto. 

It  is  not  disputed  that  consequences  disturbing  to  business  and 
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injurious  to  the  prosperity  of  the  country  might  follow  under  the 
Act  of  1792.  I  fear,  however,  that  under  the  Act  of  1886  disturb- 
ance to  business  and  injury  to  the  prosperity  of  the  country  are  to 
be  feared  almost  as  acutely,  if  of  different  kind.  Let  us  suppose, 
for  example,  that  a  Republican  President  holds  office  but  that  the 
Republican  party  is  in  a  minority  both  in  the  House  and  Senate. 
Such  a  condition  existed  under  President  Hayes  in  the  45th  and 
46th  Congresses,  and,  the  parties  reversed,  under  President  Cleve- 
land in  the  54th  Congress.  Let  us  further  suppose  that  the 
Democratic  majority  wishes  to  reduce  customs  duties;  that  the 
Republican  President  dies ;  that  there  is  no  Vice-President ;  that 
the  Secretary  of  State  succeeds  as  acting  President;  that  the 
Democrats  in  Congress,  believing  that  the  people  desire  radical 
reduction  of  taxation,  yet  know  that  the  acting  President  will  veto 
a  tariff  reduction  bill ;  and  that  they  are  confident  that  a  Demo- 
cratic President  can  be  elected  on  this  issue.  Can  anyone  doubt 
that  under  such  circumstances  a  bill  would  speedily  be  introduced 
for  a  special  election  of  President  ?  Can  anyone  doubt  the  inad- 
visability  of  permitting  an  acting  President  to  decide  whether  or 
not  there  shall  be  such  a  special  election  ?  If  the  acting  President 
were  to  veto  such  a  bill,  it  is  to  be  feared  that  the  majority  in  Con- 
gress might  tie  up  the  whole  machinery  of  government. 

Let  us  take  another  case.  Suppose  that  a  Republican  President 
is  in  office,  but  that  the  Republican  party  is  in  a  minority  in  one 
house  and  has  a  very  slender  majority  in  the  other.  This  condi- 
tion happened  in  1881  under  President  Garfield.  Let  us  further 
suppose  that  the  President  and  Vice-President  die ;  that  the  Secre- 
tary of  State  succeeds  to  the  Presidency  and  that  he  is  bitterly 
opposed  by  many  members  of  his  party.  Is  it  going  too  far  to 
predict  that  the  Democratic  party  might  introduce  a  bill  for  a 
special  election,  knowing  its  ability  to  pass  it  in  one  house  and 
relying  upon  assistance  from  enough  members  of  the  Republican 
party  to  carry  it  through  the  other?  Is  it  not  conceivable  that 
the  acting  President  might  use  all  the  patronage  he  controls  to 
prevent  the  passage  of  such  a  bill }  Is  it  not  also  possible  that 
Congressmen  (of  course  none  in  the  present  Congress)  might 
couple  requests  for  appointments  of  constituents  with  a  gentle 
intimation  that,  if  made,  the  acting  President  need  not  worry  as  to 
the  fate  of  any  bill  providing  for  a  special  election? 

It  is  hardly  possible  to  overestimate  the  disturbance  to  the 
business  interests  of  the. country  which  might  arise  under  such 
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circumstances.  The  office  of  President  would  be  held  at  the  will 
of  the  legislative  body.  The  power  of  the  executive  would  be 
merged  in  that  of  Congress.  Such  a  condition  would  be  in  hope- 
less conflict  with  the  principles  of  the  Constitution. 

Proposed  Remedies.  What  remedy  suggests  itself  for  these  de- 
fects in  the  Act  of  1886?  Should  provision  be  made  for  a  special 
election  of  President;  or  should  the  term  of  the  acting  President 
be  expressly  fixed  by  law  for  the  balance  of  the  unexpired  term  ? 

A  careful  reading  of  the  debates  in  Congress,  in  my  opinion, 
must  give  rise  to  some  doubts  as  to  the  constitutional  power  of 
Congress  to  provide  for  a  special  election  of  President.  There 
is  not  a  word  in  the  Constitution  expressly  granting  such  power; 
the  most  that  can  be  said  is  that  the  language  of  the  Constitution 
is  not  necessarily  inconsistent  with  it.  The  proceedings  in  the 
Constitutional  convention  reveal,  to  be  sure,  an  intention  not  to 
preclude  a  special  election.  We  may  go  farther  and  concede  that 
they  reveal  a  desire  on  the  part  of  the  members  that  a  special 
election  of  President  should  take  place.  The  desire  of  the  framers, 
however,  seems  never  to  have  been  effectuated,  unless  indeed  there 
is  an  implied  grant  of  power  in  the  Constitution.  The  constitu- 
tional provisions  fixing  the  term  of  President  for  four  years  were 
cited  in  the  debates  as  excluding  any  implied  grant  of  such  power 
on  the  ground  that  it  could  not  have  been  the  intention  of  the 
framers  of  the  Constitution  to  break  up  the  system  of  election  of 
President  at  regular  four-year  intervals,  and  his  taking  office  con- 
currently with  that  of  the  members  of  Congress.  Whether,  how- 
ever, the  power  to  provide  for  a  special  election,  if  such  power 
exists,  would  or  would  not  carry  with  it  power  to  limit  the  term 
of  the  President  thus  elected  to  the  balance  of  the  unexpired 
term,  I  shall  not  discuss. 

In  this  connection  we  should  not,  of  course,  overlook  the  weighty 
authority  of  Madison  on  the  constitutionality  of  a  special  election. 
We  must  remember,  however,  that  in  the  Constitutional  Conven- 
tion Madison,  by  his  amendment,  merely  removed  a  positive 
obstacle  to  a  special  election,  and  that  in  the  Virginia  convention 
he  gave  expression  to  his  opinion  in  debate  on  the  question  of 
adopting  or  rejecting  the  Constitution  as  a  whole.  Nor  should 
we  forget  that  Madison  considered  the  Act  of  1792  unconstitu- 
tional for  other  reasons,  and  that  therefore  it  did  not  become 
necessary  to  consider  carefully  the  constitutionality  of  that  part 
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relating  to  the  special  election.  Certainly  he  has  left  nothing  in 
writing  or  speech  to  show  that  he  ever  very  carefully  considered 
or  more  than  tacitly  accepted  the  constitutionality  of  a  special 
election. 

The  probable  intent  of  the  framers  of  the  Constitution,  not 
effectuated,  does  not  go  far  in  constitutional  construction.  For 
example,  the  Constitutional  Convention  struck  out  of  that  instru- 
ment the  power  to  emit  bills  of  credit,  yet  the  courts  found  in 
other  parts  an  implied  power  to  emit  such  bills  and  to  make 
them  legal  tender.  So  also  the  Convention  struck  out  the  power 
to  grant  charters  of  incorporation.  Yet  it  is  settled  law  that,  under 
certain  recognized  limitations.  Congress,  under  other  clauses  of 
the  Constitution,  has  this  power.  Conversely,  in  the  present  case, 
the  framers  of  the  Constitution,  in  adopting  the  amendment  of 
Mr.  Madison,  intended  to  remove  and  did  remove  a  positive 
obstacle  to  a  special  election  of  President;  the  courts,  however, 
must  find  a  grant  of  power,  express  or  implied,  in  other  parts  of 
that  instrument  to  warrant  such  a  special  election,  whatever  may 
have  been  the  intention  of  the  framers. 

Conceding,  however,  that  there  is  good  ground  for  difference 
of  opinion,  both  as  to  the  constitutionality  and  expediency  of  a 
special  election,  it  will  surely  be  agreed  that  the  time  for  its  dis- 
cussion should  not  have  been  postponed,  as  it  is  by  the  Act  of 
1886,  until  the  coming  together  of  Congress  in  special  session  at 
the  call  of  the  acting  President.  Surely,  also,  there  is  no  one  who 
would  not  regret  the  possibility  of  Congress  being  influenced  in 
its  determination  of  such  an  important  question  by  the  opinion 
the  members  may  entertain  of  the  person  at  the  time  holding  the 
office  of  acting  President.  Such  a  condition,  if  it  ever  arose,  might 
make  this  government  one  of  men  rather  than  of  laws. 

I  have  not  attempted  here  to  pass  judgment  upon  the  merits  of 
the  debates  as  to  the  length  of  term  of  the  acting  President.  For 
the  purpose  of  this  article  I  am  willing  to  assume  that  public 
policy  demands  that  the  Secretary  of  State  and  the  other  Cabinet 
officers  respectively  should  be  the  successors  for  the  full  unex- 
pired term.  I  have  tried  to  show,  however,  that  the  Act  of  1886 
has  not  accomplished  this  purpose  and  that  it  has  other  glaring 
defects. 

What,  then,  is  the  remedy  for  such  defects?  The  American 
people  desire  above  all  things  to  have  certainty  with  regard  to  the 
succession  to  the  Presidency.     Two  courses  are  open.     The  Act 
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of  1886  may  be  amended  so  that  the  acting  President  shall  ex- 
pressly hold  office  for  the  balance  of  the  unexpired  term  or  until 
the  disability  be  removed.  Or,  in  the  alternative,  the  Constitution 
mny  be  amended  to  provide  that  a  special  election  of  President 
shall  speedily  be  held  where  the  offices  of  President  and  Vice- 
President  are  both  vacant  through  other  causes  than  disability, 
and  that  the  Secretary  of  State  and  other  Cabinet  officers  respec- 
tively shall  act  as  President  only  during  disability  or  until  the 
inauguration  of  the  specially  elected  President  To  remove  all 
possible  doubt,  it  should  also  be  provided  that  the  President  so 
elected  shall  hold  office  only  for  the  balance  of  the  unexpired 
term.  The  vacancy  in  the  Presidential  office  could  then  be  filled 
with  a  minimum  of  disturbance  to  the  business  interests  of  the 
country.  The  new-comer  would  hold  office  for  a  fixed  term  and 
would  be  independent  of  Congress,  as  was  intended  by  the  Consti- 
tution, whether  he  were  designated  as  acting  President  or  elected 
specially  as  President.  The  difficulties  and  doubts  first  arising 
under  the  Act  of  1792  and  rendered  little  less  obscure  and  dis- 
turbing by  the  Act  of  1886,  would  disappear. 

It  may  be  true  that  the  difficulties  pointed  out  in  this  article 
are  somewhat  remote  and  not  likely  to  arise  in  the  near  future. 
They  are,  however,  just  as  likely  to  arise  as  is  the  double  vacancy, 
on  the  possibility  of  which  the  Act  of  1886  depends.  A  fair  dis- 
cussion of  the  questions  involved,  therefore,  would  seem  to  be  not 
without  some  useful  purpose.^ 

Charles  S,  Hamlin, 

1  Hon.  Henry  Cabot  Lodge,  United  States  Senator  from  Massachusetts,  in  an  inter- 
esting and  able  article  on  the  United  States  Senate,  published  in  "  Scribner*s  Magazine  " 
for  November,  1903,  has  pointed  out  that  there  is  no  provision  in  the  Constitution 
covering  the  case  of  the  death  of  the  President-elect  and  the  Vice- President-elect  after 
the  adjournment  of  the  electoral  college  and  before  March  4th  succeeding.  This  fact 
would  seem  to  furnish  another  cogent  reason  for  a  re-examination  of  the  whole  question 
by  Congress. 
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POSSESSION. 

I.    The  Idea  of  Possession. 

T^O  possess  is  to  have  absolute  power  of  dealing  with  the  thing 
A  oneself  and  absolute  power  of  excluding  the  action  of  every- 
body else.  This  condition,  so  far  as  actually  established,  may  be 
a  consequence  of  physical  strength,  as  when  the  tiger  in  the  zoo 
guards  the  raw  meat  between  his  paws,  or  of  physical  barriers,  as 
when  one  locks  up  his  valuables  against  thieves  or  fortifies  a  city 
against  an  enemy,  or  of  concealment,  as  when  the  thing  possessed 
is  hidden  in  order  that  no  one  else  may  deal  with  it,  or  of  superior 
agility,  as  when  a  dog  runs  away  with  a  glove,  —  or  it  may  depend 
wholly,  so  far  as  power  to  exclude  the  action  of  others  is  con- 
cerned, upon  a  deference  to  the  will  of  the  possessor  imposed  by 
habit,  the  moral  sentiment,  religion,  or  law. 

Mr.  Justice  Holmes  supposes  the  case  of  **  a  powerful  ruffian 
within  equal  reach  and  sight  when  a  child  picks  up  a  pocket- 
book."^  Which  of  the  two  has  possession?  Sir  Frederick 
Pollock  says  the  child  has.  He  may  contravene  the  ruffian  as 
by  tearing  the  book  or  throwing  it  over  a  cliff.^  I  conceive  the 
answer  to  be  that  the  child  has  possession  so  far  as  his  will  has 
power  to  exclude  the  action  of  others,  and  the  ruffian  has  pos- 
session so  far  as  kis  will  has  power  to  exclude  the  action  of 
others.  As  against  the  ruffian,  the  child's  will,  notwithstanding 
Sir  Frederick's  suggestions,  probably  would  not  give  much  pro- 
tection, but,  as  against  every  one  else,  energized  by  moral  senti- 
ment and  the  commands  of  positive  law,  it  might  be  as  potent  as 
Richelieu's  "awful  circle  of  the  church"  in  Bulwer's  play. 

Possession  is  limited,  of  course,  to  the  thing  possessed,  but  in 
other  respects  the  idea  of  possession  is  the  intoxicating  one  of 
absolute  and  unlimited  dominion.  It  is  a  simple  idea.  But  it  is 
also  a  highly  abstract  idea  never  perfectly  realized  except  in 
imagination.  Attempts  are  often  made  to  define  actual  possession. 
The  appearance  of  power  to  exclude  is  sometimes  made  the  test. 
•When  we  speak  of  a  power  to  exclude  others,"  says  Mr.  Justice 

*  Holmes,  Common  Law  235.  ^  Pollock  and  Wright  on  Possession  1 5. 
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Holmes,  "  we  mean  no  more  than  a  power  to  exclude  which  so 
appears  in  its  manifestation.  A  powerful  ruffian  may  be  within 
equal  reach  and  sight  when  a  child  picks  up  a  pocket-book ;  but 
if  he  does  nothing  the  child  has  manifested  the  needful  power  as 
well  as  if  it  had  been  backed  by  a  hundred  policemen."  ^  "  In 
common  speech,"  says  Sir  Frederick  Pollock,  **  a  man  is  said  to 
be  in  possession  of  anything  of  which  he  has  the  apparent  control 
or  from  the  use  of  which  he  has  the  apparent  power  of  excluding 
others."^  And  one  Zachariae,  cited  in  Savigny's  notes,  says, 
"  Possession  is  that  relation  between  a  subject  matter  and  man 
which  intimates  that  the  man  has  the  animus  domini  and  that  he 
is  also  able  to  put  it  into  execution."  ^  Savigny  disputes  this,  and 
says  the  mere  appearance  of  power  cannot  give  possession.  He 
makes  possession  depend  on  consciousness  of  physical  power. 
The  possessor  must  have  enough  power  to  give  rise  to  the  con- 
sciousness of  unlimited  power.  "  Every  case  of  possession,"  he 
says,  "  is  founded  on  the  state  of  consciousness  of  unlimited 
physical  power.  To  create  this  feeling  the  desire  to  have  the 
subject  as  one's  own  must  exist;  and,  at  the  same  time,  the 
physical  requisites  of  power  which  are  capable  of  giving  rise  to 
this  consciousness."* 

De  facto  possession,  according  to  Sir  Frederick  Pollock,  is 
effective  occupation  or  control.  "  It  is  evident,"  he  says,  **  that 
exclusive  occupation  or  control  in  the  sense  of  a  real  unqualified 
power  to  exclude  others  is  nowhere  to  be  found.  All  physical 
security  is  finite  and  qualified.  A  strong  man  is  worse  to 
meddle  with  than  a  weak  man  or  a  child,  but  the  strong  man  also 
may  be  overpowered.  .  .  .  Locks  may  be  picked,  bolts  forced, 
walls  broken.  .  .  .  The  amount  of  material  difficulty  which  it  is 
necessary  or  worth  while  to  set  up  is  found  by  experience  to  vary 
with  the  circumstances.  A  dwelling-house  is  not  built  or  guarded 
like  a  prison,  and  we  do  not  lock  up  tea  and  candles  in  a  safe ; 
we  should  call  a  banker  imprudent  who  exercised  only  the  same 
cautions  as  a  private  householder.  We  may  say,  then,  that,  in 
common  understanding,  that  occupation  at  any  rate  is  effective 
which  is  sufficient  as  a  rule  and  for  practical  purposes  to  ex- 
clude strangers  from  interfering  with  the  occupier's  use  and 
enjoyment."  ^ 

1  Holmes,  Common  Law  234,  235.  *  Pollock  and  Wright  on  Possession  „ . 

*  Perry,  Savigny  on  Possession  73  g.  *  Ibid.  170,  171. 

*  Pollock  and  Wright  on  Possession  12,  13. 
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Attempts  to  define  actual  possession  are,  I  think,  necessarily 
futile.  **  To  define  possession/'  says  Bentham,  '*  is  to  recall  the 
image  which  presents  itself  to  the  mind  when  it  is  necessary  to 
decide  between  two  parties,  which  is  in  possession  of  a  thing  and 
which  is  not.  But  if  this  image  is  different  with  different  men  — 
if  many  do  not  form  any  image,  or  if  they  form  a  different  one 
on  different  occasions  —  how  shall  a  definition  be  found  to  fix  an 
image  so  uncertain  and  variable?"^  So  might  one  despair  of 
finding  a  definition  of  cold  by  looking  for  the  degree  of  tempera- 
ture which  people  agree  to  call  cold.  The  relation  of  fact  to  idea 
in  the  case  of  possession  is  the  same  as  in  the  case  of  the  geo- 
metric conceptions,  and  trying  to  say  when  there  is  possession  is 
like  trying  to  say  whether  a  thing  is  or  is  not  round.  Imagine 
Archimedes  offering  this  definition:  A  thing  is  round  when  it  is 
so  nearly  round  one  is  not  conscious  it  is  not  round.  Or  discuss- 
ing the  sphere  after  this  fashion:  Elements  of  de  facto  roundness, 
A  thing  is  round  when  it  is  round  enough.  A  ping-pong  ball  is 
not  absolutely  round,  and  yet  every  one  will  say  it  is  round, —  at 
least  until  he  stops  to  think  about  it.  On  the  other  hand  no  one 
would  call  a  billiard-ball  with  the  contour  of  a  ping-pong  ball 
round.  Absolute  roundness  is  nowhere  to  be  found.  What  is 
necessary  to  actual  roundness  depends  on  circumstances.  Balls 
on  the  ping-pong  model  would  not  serve  for  billiards,  but  they 
do  for  ping-pong.  We  may  say  that  in  common  understanding  a 
thing  is  round  when  it  is  round  enough  for  practical  purposes. 

II.    Technical  Conditions  of  Legal  Possession. 

The  technical  conditions  of  legal  possession  are  subject  to  no 
limit  of  variation.  I  may  be  denied  the  jus  possessionis  for  lack 
of  some  manifestation  of  will  or  I  may  not.  A  customer  standing 
at  a  counter  and  examining  a  watch  may  not  have  legal  possession 
of  it  until  he  has  in  some  way  appropriated  it.  On  the  other 
hand  the  legal  possession  of  an  ancestor  now  passes  on  his  death 
to  his  heir.  No  entry  is  required  on  the  part  of  the  heir.  The 
owner  of  sheep  and  cattle  acquires  possession  of  their  increase  — 
milk  and  wool,  lambs  and  calves  —  without  act  on  his  part.  And 
without  act  on  my  part  I  gain  possession  of  soil  added  to  my 
field  by  the  current  of  a  river,  and  of  the  tree  which  strikes  its 
roots  into  my  ground. 

1  Perrv.  Savigny  on  Possession  viii. 
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Continuance  of  control  may  or  may  not  be  necessary  to  con- 
tinuance of  legal  possession.  To  gain  possession  of  wild  animals 
I  must  capture  them,  and  when  I  lose  control  of  them  I  lose  posses- 
sion. As  a  general  rule,  however,  under  the  common  law,  loss 
of  power  of  dealing  with  the  thing  does  not  entail  loss  of  legal 
possession. 

To  gain  possession  by  occupation  or  exercise  of  right  of  entry 
involves  sometimes  not  much  more  than  a  mere  manifestation  of 
will  to  exclude.  "  Where  a  man  .  .  .  was  out  of  seisin,"  says  Sir 
Frederick  Pollock,  "  but  had  a  right  of  entry,  his  entry  into  any 
part  of  the  land  gave  him  seisin  of  all  the  land  in  the  same  county 
which,  if  put  to  his  action,  he  could  have  recovered  in  the  same 
action,  provided  that  the  entry  was  made  in  the  name  of  the 
whole."! 

Doing  something  on  or  by  or  near  the  thing  may  be  made  a 
condition  of  legal  possession.  The  law  for  instance  may  require 
livery  of  seisin  to  take  place  on  the  land.  **  Clavibtis  traditiSy* 
says  the  Digest,  **  ita  mercium  in  horreis  conditarum  possessio  tradita 
videtur^  si  claves  apud  horrea  traditae  sint,  quo  facto  confestim 
emtor  dominium  et  possessionem  adipisciiur^  eisi  non  aperuerit 
horreay  ^  That  is  to  say,  if  I  wish  to  give  possession  of  goods  by 
delivery  of  the  key  of  the  warehouse  in  which  they  are,  I  must 
deliver  it  at  the  warehouse.  But  although  I  may  have  to  go  to 
the  warehouse  to  get  legal  possession,  it  does  not  follow  that  I 
must  stay  there  to  keep  it. 

To  acquire  legal  possession  of  a  thing  already  possessed  it  may 
be  necessary  to  get  the  better  of  its  possessor  in  some  way.  If  a 
thief  wishes  legal  possession  of  my  watch,  a  mere  **  warning  off" 
will  not  avail  him  as  it  would  the  discoverer  of  an  islet  in  the 
South  Sea.  Neither  will  an  unsuccessful  struggle  for  it.  He 
must  in  some  way  "  ease  him  of  his  adversary." 

If  I  am  entitled  to  immediate  legal  possession  of  land  legally 
possessed  by  another,  I  may  acquire  it  under  the  common  law 
by  an  entry  on  the  premises  in  his  absence,  accompanied  by  some 
distinct  manifestation  of  my  will  to  shut  him  out.  **  Where  one 
has  a  right  to  enter  into  a  house,"  says  Sir  Frederick  Pollock, 
"  entry  into  any  part  of  the  house  even  with  part  of  one*s  body 
suffices."  *    A  mortgagee  entitled  to  possession  of  a  house  entered 

1  Pollock  and  Wright  on  Possession  78.  *  Perry,  Savigny  on  Possession  1 59 

•  Pollock  and  Wright  on  Possession  78,  79. 
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the  house,  took  off  the  lock  of  the  outer  door,  and  was  engaged  in 
putting  on  a  new  lock  when  the  mortgagor's  tenants  appeared  on 
the  scene  and  drove  him  away.  It  was  held  that  he  had  gained 
possession  before  he  was  ejected,  and  consequently  could  not  be 
said  to  have  had  no  ground  for  alleging  a  forcible  entry  on  the 
part  of  his  ejectors.^  But  an  entry  without  right  on  the  land  of 
another  will  not  give  me  legal  possession  if  accompanied  merely 
by  manifestations  of  my  will.  Subjection  to  my  will  must  also  be 
apparent  as  a  fact  of  the  case.  If  the  owner  submits  to  my  will 
to  exclude  him,  that  may  be  enough.  "  A  man  who  is  not  entitled 
to  take  possession,"  says  Mellish,  L.  J.,  "  can  obtain  possession 
only  of  that  which  he  actually  lays  hold  of."  *  **  Si  cum  magna 
vi  ingressus  est  exercitns"  says  the  Digest,  *^  earn  tantummodo 
partem  quam  intraverit  obtinet"^  I  am  not  deemed  to  have  "  laid 
hold  of  "  or  to  have  **  entered  "  a  piece  of  land  within  the  meaning 
of  these  propositions  until  actual  subjection  to  my  will  to  exclude 
from  every  part  of  it  has  in  some  way  been  made  manifest. 

Whether  any  manifestation  of  superior  strength  unaccompanied 
by  submission,  will  nowadays  give  legal  possession  of  another's 
land  is  extremely  doubtful.  Under  the  Roman  law  I  might  enter 
on  another's  land  with  an  army  and  surround  it  with  fortifications, 
but  he  was  not  dispossessed  until  he  knew  of  my  occupation.^  If 
after  learning  of  my  entry  he  did  not  promptly  attempt  to  drive 
me  off,  or  attempted  to  eject  me  and  was  beaten  off,  then  and  not 
till  then  he  lost  his  right  of  possession.*  The  rule  that  an  appro- 
priator's  superior  strength  shall  not  of  itself  give  legal  possession 
is  a  reasonable  one,  for  it  would  be  difficult  to  say  when  such 
superiority  existed.  How  high  and  how  strong  must  the  fences 
be,  how  complicated  the  locks,  how  numerous  the  guards  which 
would  serve  to  dispossess  an  owner?  Such  questions  would  be 
difficult  to  answer.  But  if  two  meet  in  combat  and  one  is  defeated, 
or  one  man  knowing  that  another  has  appropriated  his  land  stands 
by  for  a  space  of  time  and  does  nothing,  we  have  something 
definite  to  serve  as  a  basis  of  a  rule. 

Trial  by  wager  of  battle  has  gone  out  of  fashion.  In  the  time 
of  Bracton,  according  to  Mr.  Maitland,  the  very  act  of  casting  out 
an  owner  gave  the  disseisor   legal   protection  against  strangers.^ 


1  Pollock  and  Wright  on  Possession  79.  »  In  re  Fletcher,  5  Ch.  D.  ^$09,  813. 

•  Perry,  Savigny  on  Possession  264.  *  Ibid,  151,  248,  261. 

•  Ibid,  262,  263.  •  4  Law  Quart   Rev  33. 
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But  this  is  probably  not  the  modern  law.  "  A  trespasser,"  says 
Sir  Frederick  Pollock,  **  does  not  gain  possession  until  there  has 
been  something  like  acquiescence  in  the  physical  fact  of  his  occu- 
pation on  the  part  of  the  rightful  owner."  ^  It  is  one  thing  to  be 
beaten  and  another  to  give  up,  and  whatever  effect  modern  law 
may  give  to  mere  mastery,  the  ordinary  condition  of  acquisition 
of  legal  possession  of  land  against  the  will  of  owners  is  the  exhi- 
bition, as  a  fact  of  the  particular  case,  of  dominion  and  submission, 
or  adverse  possession,  a  relation  to  be  carefully  distinguished  from 
possession  ex  consensu  and  legal  possession.  The  submission  of 
an  owner  to  an  adverse  will  which  will  eventually  extinguish  his 
right  to  possess  deprives  him  in  the  beginning  of  his  right  of 
possession  and  gives  it  to  his  adversary.  And  the  submission  of 
others  to  the  adverse  will  of  an  appropriator  may  give  him  legal 
possession  of  a  thing  already  possessed  by  one  who  does  .not 
submit,  and  consequently,  if  double  possession  is  to  be  deemed 
impossible,  make  him  sole  possessor. 

The  facts  we  think  of  as  constituting  adverse  possession  are 
significant  as  evidencing  will  to  exclude  and  submission  to  such 
will.  Dealings  with  land  not  significant  of  will  to  exclude  do  not 
give  the  jus  possessionis.  Farming  a  piece  of  land,  for  instance, 
is  significant,  generally  speaking,  of  will  to  exclude  others  from 
dealing  with  it,  but  if  the  surface  of  the  ground  and  mines  beneath 
it  were  held  by  different  owners,  the  farmer's  cultivation  of  the 
surface  would  not  indicate  an  intention  to  exclude  the  mine  owner 
from  his  mines,  and  therefore  would  not  operate  to  put  an  end 
to  his  possession  of  them.  Again,  the  dealings  of  a  tenant  in 
common  with  land  held  by  him  are  not  taken  to  manifest  will  to 
exclude  his  co-tenant,  and  therefore  do  not  operate  to  determine 
his  co-tenant's  possession.^ 

Moreover  the  facts  evidencing  adverse  possession  must  not  only 
evidence  will  to  exclude,  but  submission  thereto.  Sowing  a  crop 
and  tilling  it  without  molestation  would  be  good  evidence  of 
adverse  possession  of  a  field  in  the  country,  but  it  would  be  little 
or  no  evidence  of  adverse  possession  of  a  vacant  lot  in  the 
lower  part  of  Manhattan.  Proof  of  sowing  and  tilling  without 
molestation  in  the  latter  case  would  be  taken  to  show  nothing  but 
indifference  or  gratia  on  the  part  of  the  owner.     Using,  without 


1  Pollock  on  Torts,  6th  ed.,  371. 

*  See  Pollock  and  Wright  on  Possession  86,  87. 
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disturbance,  a  vacant  city  lot  as  a  place  of  deposit  for  building 
materials  and  refuse  would  also  be  very  slight  evidence  oi  patientia 
on  the  part  of  the  owner.^ 

One's  submission  to  will  cannot  be  inferred  from  acts  of  which 
he  has  no  knowledge.  Therefore,  if  evidence  of  dealings  with  land 
goes  to  support  a  claim  of  possession,  evidence  (which  may  not 
always  be  admitted  in  the  face  of  presumptions)  that  the  claim- 
ant's adversary  or  adversaries  knew  nothing  about  them  goes  to 
defeat  it.  Lord  Blackburn  says,  speaking  of  the  conclusion  as  to 
possession  to  be  drawn  from  acts  of  ownership,  "  No  one  such 
act  is  conclusive,  and  the  weight  of  each  act  as  evidence  depends 
on  the  circumstances;  one  very  important  circumstance  as  to  the 
weight  being,  whether  the  act  was  such  and  so  done  that  those 
who  were  interested  in  disputing  the  ownership  would  be  aware 
of  it."  a 

To  infer  correctly  dominion  and  submission  from  a  succession 
of  more  or  less  equivocal  acts  of  user  is  no  easy  matter.  And  if 
we  accept  the  fact  of  dominion  and  submission  so  proved  as  a 
condition  of  legal  possession,  we  are  also  obliged  to  consider  what 
continuance  of  acts  of  user  shall  be  deemed  to  show  dominion  and 
submission,  and  what  continuance  of  dominion  and  submission 
shall  be  deemed  to  give  legal  possession,  and  we  may  say,  I  think, 
that  there  are  no  rules  to  help  us  to  answer  either  of  these  ques- 
tions. In  deciding  questions  as  to  adverse  possession,  dealings  with 
land  are  not  commonly  distinguished  from  the  dominion  and  sub- 
mission of  which  they  are  evidence.  The  question  arises  in  eject- 
ment as  to  whether  the  plaintiff  has  shown  possession,  and  the 
conscience  of  the  judge  finds  a  certain  period  of  undisturbed 
enjoyment  (which  is  spoken  of  as  actual  possession)  a  sufficient 
basis  for  the  jus  possessionis.  "  One  year's  possession  under  a 
lease,"  says  Sir  Frederick  Pollock,  **  has  been  held  to  be  enough, 
though  the  lessor's  title  was  not  shown.  Ten  years*  possession 
has  been  decisive  even  against  several  years'  subsequent  possession 
under  colour  of  title."  * 

III.  Holmes  on  Possession. 

**  Every  right,"  says  Mr.  Justice  Holmes,  "  is  a  consequence 
attached  by  the  law  to  one  or  more  facts  which  the  law  defines. 
.  .  .  When  a  group  of  facts  thus  singled  out  by  the  law  exists  in 

1  See  Pollock  and  Wright  on  Possession  86.  ^  Ibid.  33.  *  Ibid,  96. 
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the  case  of  a  given  person,  he  is  said  to  be  entitled  to  the  corre- 
sponding rights.  .  .  .  The  word  *  possession  '  denotes  such  a  group 
of  facts.  Hence,  when  we  say  a  man  has  possession,  we  affirm 
directly  that  all  the  facts  of  a  certain  group  are  true  of  him,  and 
we  convey  indirectly  or  by  implication  that  the  law  will  give  him 
the  advantage  of  the  situation."  ^  Here  we  have  the  beginning 
of  an  attempt  to  analyze  possession  after  the  ordinary  fashion. 
Possession  ex  consensu  is  to  be  disregarded,  and  conclusions  are 
to  be  reached  by  considering  merely  the  technical  conditions  of 
the  JUS  possessionis.  In  his  discussion  of  the  ground  of  liability 
for  unintentional  injuries  Mr.  Justice  Holmes  takes  account  of 
*•  facts  of  a  special  and  peculiar  function"  whose  **  function  is  to 
suggest  a  rule  of  conduct."  ^  In  his  analysis  of  possession  he  does 
not.  And  his  oversight  furnishes  an  illustration  of  his  statement 
with  reference  to  liability  for  unintentional  injuries,  that  after  rules 
based  on  habit  and  custom  have  been  framed,  **  the  grounds  from 
which  they  spring  cease  to  be  manifest."^ 

I  have  defined  adverse  possession  as  a  relation  of  dominion  and 
submission.  That  is  to  say,  I  have  supposed  the  fact  of  adverse 
possession  to  exist  when  A  is  manifesting  his  will  that  B  shall 
keep  off,  and  B  is  obeying  him.  Adverse  possession,  however,  is 
commonly  conceived  as  a  manifestation  of  will  and  power  to  deal 
with  the  thing  to  the  exclusion  of  others.  According  to  this  idea 
to  make  A  an  adverse  possessor  he  must  indeed  be  manifesting 
his  will  that  B  shall  keep  off,  but  B  need  not  be  obeying  him.  He 
may  be  merely  holding  B  off  by  an  exhibition  of  superior  strength.* 
And  A  must  not  be  merely  excluding  B  from  the  thing.  He 
must  have  some  power  of  dealing  with  it  himself.*  Adverse  pos- 
session, so  conceived,  may  be  termed,  for  the  sake  of  distinguish- 
ing it  from  mere  dominion  and  submission,  corporeal  adverse 
possession. 

The  theory  of  possession  based  on  the  Roman  law,  which  is 
commonly  accepted  by  civilians,  makes  the  jus  possessionis  an 
accompaniment  merely  of  corporeal  adverse  possession,  beginning 
when  corporeal  adverse  possession  begins,  and  ceasing  when  cor- 
poreal adverse  possession  ceases.^     The  numerous  German  trea- 

1  Holmes,  Common  Law  214.  ^  Ibid,  15a 

•  Ibid.  145,  146. 

•  See  Perry,  Savigny  on  Possession  150,  151,  373,  374. 
»  Ibid.  121,  253,  254. 

•  Ibid,  27,  146,  147,  246,  366. 
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tises  on  possession  are  elaborate  attempts  to  make  this  theory  fit 
the  facts.  German  theorists  consider  adverse  possession  a  conse- 
quence of  the  possessor's  power  ex  propriis.  That  is  to  say,  A  is 
not  to  be  considered  possessor  merely  because  B  is  obeying  him, 
but  because  A  is  making  B  obey  him.  They  accept,  however,  the 
fact  of  obedience  as  manifesting  power  to  compel  it.  If  I  order  a 
man  to  lie  down  and  he  obeys,  whatever  my  power  may  be,  he 
has  in  fact  submitted  to  my  will.  Of  such  a  case  the  Germans 
say  "the  will  has  made  itself  actually  valid." ^  If  the  will  has 
made  itself  actually  valid,  whether  by  virtue  of  the  possessor's 
superior  strength  or  merely  by  virtue  of  his  adversary's  submission, 
that  is  enough. 

Mr.  Justice  Holmes  adopts  the  German  theory  of  possession  as 
true  to  a  certain  extent  of  the  common  law.  He  does  not  find  the 
continuance  of  corporeal  adverse  possession  necessary  under  our 
law  to  the  continuance  of  legal  possession,^  but  he  finds  something 
very  close  to  corporeal  adverse  possession  necessary  to  the  ac- 
quisition of  legal  possession.  As  he  expresses  it,  "  To  gain  pos- 
session a  man  must  stand  in  a  certain  physical  relation  to  the 
object  and  to  the  rest  of  the  world,  and  must  have  a  certain  in- 
tent."* These  conditions  he  defines  elsewhere  more  exactly  as 
follows :  A  degree  of  power  over  the  object  is  essential,*  and  there 
must  also  be  an  intent  to  exclude  others*  and  a  relation  of  mani- 
fested power  to  exclude  others  co-extensive  with  the  intent  to  do 
so.*  We  have  here  all  the  elements  of  will  and  power  to  deal 
with  the  thing  to  the  exclusion  of  others,  except  that  of  will  to 
deal  with  the  thing.  One  "must  stand  in  a  certain  physical 
relation  to  the  object,"  that  is  to  say,  he  must  have  "  a  degree 
of  power  over  it,"  some  power  of  dealing  with  it.  He  must  have 
an  intent  to  exclude  others.  And  he  "  must  stand  in  a  certain 
physical  relation  to  the  rest  of  the  world,"  that  is,  there  must  be 
"  a  relation  of  manifested  power  "  to  exclude  others  **  co-extensive 
with  the  intent"  to  do  so,  or,  in  other  words,  there  must  be 
an  exhibition  either  of  mastery  or  of  dominion  and  submission. 
Mr.  Justice  Holmes,  when  he  speaks  of  "  a  relation  of  manifested 
power  co-extensive  with  the  intent,"  *  adopts  the  German  notion  I 
have  referred  to  of  the  will  making  itself  actually  valid.     If  A  puts 


1  Four  German  Jurists,  ii  Pol.  Sci.  Quart.  282,  283. 

*  Holmes,  Common  Law  237.  •  Ibid,  216. 

*  Ibid,  220.  »  Ibid,  216,  234,  235. 
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B  out  we  have  a  relation  of  manifested  power  co-extensive  with 
the  intent,  and  we  have  it  also  if  B,  whatever  A's  power  may  be, 
obeys  A*s  order  to  get  out. 

Let  us  consider,  first,  Mr.  Justice  Holmes's  assertion  that  there 
must  be  a  relation  of  manifested  power  co-extensive  with  the 
intent,  that  is  to  say,  that  there  must  be  an  exhibition  either  of 
mastery  or  of  dominion  and  submission.  He  refers  to  two  cases 
where  such  an  exhibition  was  required  as  a  condition  of  legal 
possession.  **  Where  two  parties,"  he  says,  "  neither  having  title, 
claimed  a  crop  of  corn  adversely  to  each  other,  and  cultivated  it 
alternately,  and  the  plaintiff  gathered  and  threw  it  in  small  piles 
in  the  same  field,  where  it  lay  for  a  week,  and  then  each  party 
simultaneously  began  to  carry  it  away,  it  was  held  that  the  plain- 
tiff had  not  gained  possession.  But  if  the  first  interference  of  the 
defendant  had  been  after  the  gathering  into  piles  the  plaintiff 
would  probably  have  recovered."  ^  That  is  to  say,  an  inference 
of  submission  to  the  plaintiff's  will  could  have  been  drawn  from 
the  defendant's  non-interference.  Mr.  Justice  Holmes  also  cites 
Browne  v,  Dawson^  as  a  case  where  the  claimant  of  possession 
failed  to  show  a  manifestation  of  power  co-extensive  with  his 
intent,  —  a  case  where  it  was  found  that  the  claimant's  adversa- 
ries had  neither  submitted  to  his  will  nor  been  deprived  of  power 
to  re-enter. 

"  A  relation  of  manifested  power  co-extensive  with  the  intent" 
is  not  always  a  condition  of  legal  possession,  however,  and  Mr. 
Justice  Holmes  has  selected  for  illustration  of  his  theory  a  case 
where  he  is  wrong,  I  think,  in  supposing  this  condition  to  exist. 
"  A  powerful  ruffian,"  he  says,  "  may  be  within  equal  reach  and 
sight  when  a  child  picks  up  a  pocket-book;  but  if  he  does  nothing 
the  child  has  manifested  the  needful  power  as  well  as  if  it  had  been 
backed  by  a  hundred  policemen."  ^  The  finder  of  a  lost  pocket- 
book  acquires  possession  by  manifestation  of  his  will.  He  is  not 
obliged  to  "  manifest  power,"  that  is  to  say,  he  is  not  obliged  to 
get  the  better  of  any  one  or  procure  submission  on  the  part  of  any 
one  to  his  will.  The  respect  paid  his  will  by  the  particular  persons 
to  whom  it  happens  to  be  made  known  is  an  immaterial  fact.  If 
the  pocket-book  had  belonged  to  the  ruffian,  then  indeed  it  would 
have  been  necessary  to  find  submission  to  the  child's  will  as  a  fact 


*  Holmes,  Common  Law  235. 

^  12  A.  &  E.  624;  Holmes,  Common  Law  235. 
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of  the  particular  case.  Such  submission  might  be  inferred  from  his 
allowing  the  child  to  walk  off  with  the  pocket-book,  but  it  would 
hardly  be  inferred  from  his  allowing  him  to  handle  it  in  his  pres- 
ence. The  child's  moral  power  to  exclude  in  the  case  supposed  by 
Mr.  Justice  Holmes,  arising  from  the  fact  that  the  average  man 
would  respect  his  will,  is  evidence  of  actual  submission  on  the  part 
of  the  ruffian,  but  it  does  not  follow  that  his  submission  is  a  condi- 
tion of  the  child's  possession.  Moral  power  to  exclude  may  be  a 
consequence  of  actual  submission.  If  the  owner  of  a  piece  of  land 
actually  submits  to  my  will  to  appropriate  it,  the  average  man,  it 
may  be.  will  therefore  leave  me  in  peace.  On  the  other  hand, 
actual  submission  may  be  a  consequence  of  moral  power  to  ex- 
clude. I  may  obey  an  expression  of  will  that  I  shall  leave  a  pocket- 
book  alone  because  the  average  man  would  obey  such  a  command. 
In  the  first  case  legal  possession  is  naturally  a  consequence  of 
actual  submission.  In  the  second  it  is  naturally  a  consequence  of 
the  custom  of  the  average  man  whether  any  actual  submission  can 
be  found  in  the  particular  case  or  not. 

Neither  can  it  be  maintained  that  will  to  exclude  is  always  a 
condition  of  legal  possession,  although  no  doubt  it  often  is,  as  in 
cases  of  acquisition  by  occupancy.  Legal  possession  passes  to  a 
devisee  without  act  on  his  part.  As  a  man's  lessee  I  am  legally 
empowered  to  exclude  him  and  other  people  from  the  premises, 
but  I  need  never  have  had  nor  have  manifested  any  intention  of 
doing  so.  A  lessee  does  not  receive  legal  possession  because  of  his 
intent  to  exclude.  When  a  landlord  delivers  a  lease  and  the  key 
of  the  premises  his  tenant  receives  the  jus  possessionis  merely 
because  he  has  manifested  his  intent  to  accept  power.  "  If  what 
the  law  does  is  to  exclude  others  from  interference  with  the  object," 
says  Mr.  Justice  Holmes,  "  it  would  seem  that  the  intent  which  the 
law  should  require  is  an  intent  to  exclude  others.  ...  A  tenant 
for  years  intends  to  exclude  all  persons  including  the  owner  until 
the  end  of  his  term,  o  .  .  If  a  bailee  intends  to  exclude  strangers 
to  the  title,  it  is  enough  for  possession  under  the  law,  although  he 
is  perfectly  ready  to  give  the  thing  up  to  its  owner  at  any  moment."  ^ 
The  actual  intent  of  a  tenant  for  years  or  bailee  to  exclude  is  tech- 
nically a  fact  of  no  consequence.  No  doubt  devisees,  lessees,  and 
bailees  generally  do  intend  to  exclude  other  people,  and  the  fact 
that  they  do  is  a  reason  for  giving  them  legal  possession,  but  it  is 

1  Holmes,  Common  Law  220,  221. 
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not  a  technical  condition  of  their  possession.  The  fact  that  the 
average  lessee  intends  to  exclude  other  people  is  a  reason  for 
giving  lessees  legal  possession,  but  a  lessee's  actual  intent  to 
exclude  is  not  one  of  the  facts  of  which  his  legal  possession  is  the 
consequence. 

So  as  to  power  of  dealing  with  the  thing.  Inability  to  deal  with 
a  thing  is  a  reason  for  not  giving  legal  possession  of  it,  just  as  in- 
ability to  use  any  gift  is  a  reason  for  withholding  it.  But  the  fact 
that  power  of  dealing  with  the  thing  is  always  a  reason  for  giving 
legal  possession  does  not  make  it  always  a  condition  of  legal 
possession.  Sometimes  it  is.  Rules  as  to  possession  of  wild 
animals,  for  instance,  make  it  necessary  to  capture  them.  But  the 
possession  of  an  heir  or  grantee  is  not  technically  dependent  on 
his  power  of  dealing  with  the  land.  It  was  once,  when  entry  was 
necessary  to  possession,  but  is  not  now. 

IV.   Possession  of  Rights  and  Adverse  Possession. 

Habitual  submission  is  the  de  facto  basis  of  legal  rights  generally. 
As  the  Declaration  of  Independence  puts  it,  **  Governments  derive 
their  just  powers  from  the  consent  of  the  governed."  A  right 
exists  where  obedience  to  will  is  ordained,  and  the  right  consists  in 
the  power  given  the  will  by  such  ordinance.  Austin  says,  **  The 
party  towards  whom  one  is  commanded  by  the  sovereign  to  do  or 
forbear  is  said  to  have  a  right  to  the  acts  or  forbearances  in  ques- 
tion."^ But,  according  to  this  definition,  a  sentenced  murderer 
has  a  right  to  be  hanged.  Right  is  power.  Legal  right,  Mr. 
Justice  Holmes  says,  is  the  "power  of  removing  or  enforcing" 
legal  limitations  on  conduct.^  And  the  Germans  define  right, 
without  reference  to  positive  law,  as  **  power  of  willing."  ^  A  legal 
right  is  power  conferred  by  law,  a  moral  right,  power  conferred  by 
the  moral  sentiment  of  one's  fellows,  and  right  of  either  sort  is 
power  bestowed,  not  power  ex propHis.  It  is  **  power  not  ourselves 
which  makes  for  righteousness,"  according  to  Matthew  Arnold,  and 
it  is  power  not  ourselves  which  makes  for  right.  A  man  therefore 
has  not  a  right  merely  because  his  will  is  obeyed.  But  habitual 
submission  begets  a  moral  duty  to  submit,  a  duty  giving  moral 
right  to  the  dominant  will,  and  therefore  constitutes  a  de  facto 
basis  for  legal  right.     The  habitual  conformity  of  a  tribe  of  savages 

1  Austin,  Jurisprudence  407.  »  Holmes,  Common  Law  22a 

«  Four  German  Jurists,  10  Pol.  Sci.  Quart.  685. 
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to  a  modus  vivendiy  the  habitual  observance  of  the  customs  of  a 
whale-fishery,  are  sources  of  moral  and  legal  right,  and  habitual 
submission  to  the  will  of  an  individual  has  the  same  consequences. 
"  Patientia  servitutium  indiuet  officium  praetoris**  says  the  Digest.^ 
And  the  proposition  is  true  of  **  servitude  **  in  its  untechnical  sense. 
The  patient  servant  of  another's  will  shall  find  the  judge  on  the 
side  of  his  master.  "It*s  a  bad  thing  to  change.'*  So  say  the 
Protestants  of  the  Cevennes,  according  to  Robert  Louis  Stevenson, 
with  reference  to  Catholics  who  turn  Protestants.  And  he  adds,  "  I 
have  some  difficulty  in  imagining  a  better  philosophy." 

I  have  no  right  to  a  man*s  obedience  merely  because  he  is  obey- 
ing me.  Nevertheless,  according  to  the  Germans,  I  am  "  possess- 
ing "  a  right  to  his  obedience,^  —  a  puzzling  proposition.  But,  as 
Carlyle  says  of  the  German  definition  of  a  poet,  "  if  well  medi- 
tated, some  meaning  will  gradually  be  found  in  it."  When  in 
common  parlance  we  say  a  man  possesses  a  right  we  mean  he  has  it. 
We  use  the  term  *'  possess  "  merely  to  express  the  relation  of  sub- 
ject and  attribute,  as  when  Hallam  says,  "  The  fragments  of  these 
lays  seem  to  possess  a  sort  of  charm  that  has  evaporated  in  trans- 
lation." To  "  possess  "  a  right,  when  we  have  none,  is  to  be  re- 
quiring and  receiving  what  obedience  to  the  right  would  give  us  if 
we  did  have  it.  I  "  possess  "  a  right  to  rent,  if  I  am  actually  de- 
manding and  receiving  rent,  whether  I  have  any  right  to  rent  or 
not  A  de  facto  sovereign  or  office-holder  who  is  actually  receiving 
the  obedience  due  his  office  **  possesses  "  a  right  to  such  obedience 
whether  he  has  any  right  to  it  or  not.  The  Canon  Law,  according 
to  Savigny,  gave  significance  to  the  "  possession  "  of  every  pos- 
sible right.^  Whoever,  for  instance,  received  interest  for  his  capital 
was  said  to  have  acquired  "  possession  "  of  the  right  to  the  capital 
and  the  future  interest. 

"  Possessing  "  a  right  is  a  fact  of  legal  significance,  or  what  the 
Germans  call  a  "  juridical  "  or  "juristic  "  fact,  because  of  the  moral 
and  consequent  legal  effect  of  long  submission  to  will.  One  of 
the  German  philosophical  jurists  asks  whether  a  physician  can 
**  possess  "  a  right  to  be  employed  by  a  patient.*  Savigny  says 
such  a  "  possession  "  would  be  an  *'  empty  abstraction."  **  Enjoy- 
ment may  be  conceived  as  to  every  right,"  he  says,  "  but  not  a 


1  Digest  viii.  3,  De  servitutibus  praedionim  rusticorum,  i,  2. 

*  Sec  Holmes,  Common  Law  238,  340,  and  Perry,  Savigny  on  Possession  133. 

•  Perry,  Savigny  on  Possession,  391-395. 

^  See  Perry,  Savigny  on  Possession  133,  and  Holmes,  Common  Law  23S  n. 
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forcible  disturbance  or  usucaption,  and  yet  these  are  the  only  con- 
ditions under  which  the  exercise  of  a  right  is  looked  upon  as  a 
juridical  relation."^  It  is  quite  possible,  however,  to  conceive  a 
physician  acquiring  by  usucaption  (or  prescription)  a  right  to  be 
employed  by  a  patient.  If  we  should  see  A  employing  B  as 
his  physician,  and,  in  so  doing,  submitting  for  a  period  of  time  to 
B*s  will,  and  A  in  consequence  finally  bound  to  employ  B  as  his 
physician,  we  should  observe  a  recurrence  merely  of  no  uncom- 
mon phenomenon.  According  to  Mr.  Justice  Holmes,  a  parson 
was  sometimes  bound  by  custom  to  keep  a  bull  and  a  boar  for  the 
use  of  his  parish,^  and  custom  might,  with  equal  justice,  bind  his 
parishioners  to  use  his  bull  and  his  boar.  The  two  customs  would 
naturally  co-exist 

I  **  possess "  a  right  while  I  am  acquiring  an  easement  in  the 
land  of  another  by  adverse  use.  Continuous  and  unresisting  sub- 
mission to  my  will  gives  me  the  right.  Servitudes,  the  Digest  says, 
are  established  ** per  patientiam^  as  when  one  suffers  water  to  be 
carried  through  his  house  by  a  pipe."^  So  long  as  I  am  manifest- 
ing my  will  to  use  a  way  and  not  to  be  hindered  in  my  use  thereof 
and  the  owner  quietly  submits,  I  am  in  the  way  of  establishing  my 
right.  But  if  the  owner,  to  prevent  my  passage,  places  a  barrier, 
and  the  next  time  I  have  occasion  to  pass  I  am  obliged  to  remove 
it,  his  act  of  opposition  prevents  diminution  of  his  right  of  owner- 
ship by  my  dominion.  As  Cowen,  J.,  says,  there  must  be  '*  peace- 
able possession  without  the  hindrance  of  the  owner."*  "The 
presumption  of  a  grant,"  says  Kent,  C,  **  is  the  foundation  of  title 
by  prescription."  ^  That  is  to  say,  the  attitude  of  the  owner  must 
be  that  of  one  who  has  granted  the  right. 

An  easement  is  a  right.  But  to  "  possess  "  an  easement  when 
the  right  does  not  exist,  is  not,  I  think,  the  same  thing,  in  common 
parlance,  as  to  "  possess  "  a  right.  When  we  speak  of  possessing 
an  easement  in  course  of  acquisition,  we  generally  have  in  mind, 
not  a  continuance  of  dominion  and  submission,  but  a  continuing 
exercise  of  a  certain  power  we  have  of  dealing  with  the  land  conse- 
quent on  such  continuance  of  dominion  and  submission.  And  we 
attribute  a  prescriptive  right  to  the  continuing  exercise  of  power 

1  Perry,  Savigny  on  Possession  133. 

*  Holmes,  Common  Law  392. 

*  Digest  vi.  a,  De  publiciana  in  rem  actione  ii,  I. 

*  Colvin  V.  Burnet,  17  Wend.  (N.  Y.)  564,  568, 
»  3  Kent,  1 2th  ed.,  441. 
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of  dealing  with  the  land  under  cover  of  unresisted  dominion.  Brae- 
ton  says  that  what  gives  prescriptive  right  is  '' possessio  per  longam^ 
continuam  et  pacificam  usum  .  .  .  per  patientiam  vert  dominie  ^ 
Nevertheless  the  real  "  juridical "  fact  is  not  the  exercise  of  power 
consequent  on  the  relation  of  dominion  and  submission  but  the 
relation  itself,  and  the  term  "  possession  "  therefore  comes  to  denote 
such  relation  with  reference  to  other  rights,  if  not  with  reference 
to  easements. 

Suppose  a  man,  by  virtue  of  an  act  of  appropriation  or  some 
other  happening,  to  have  possession  of  a  thing  ex  consensu  and,  in 
consequence,  legal  possession,  —  a  legal  power  of  excluding  the 
generality  from  dealing  with  the  thing.  He  may,  nevertheless, 
stand  in  peculiar  relations  to  individuals,  —  to  an  owner  for  in- 
stance. If  I  appropriate  a  man's  house  and  lock  him  out,  the 
generality  of  my  fellows  may  be  morally  bound  to  leave  me  alone. 
But  the  owner  may  remain  morally  and  legally  free  to  re-enter 
the  house  and  deal  with  it  to  the  extent  of  his  ability.  Or,  if  that 
is  legally  prohibited,  the  law  may  promise  him  legal  possession 
upon  suit  brought  and  proof  of  his  case.  On  the  other  hand  the 
owner,  although  morally  and  legally  free  to  re-enter,  or  promised 
reinstatement  by  the  arm  of  the  law  if  he  asks  for  it,  may  never- 
theless be  submitting  to  the  will  of  the  possessor  to  keep  him  out 
and  doing  nothing.  In  such  a  case  the  relation  of  dominion  and 
submission  styled  **  possession  of  a  right"  reappears,  and  its  con- 
tinuance operates  as  in  other  cases  to  give  right  to  the  dominant 
will  and  perfect  the  moral  and  legal  possession  already  bestowed 
upon  it. 

**  The  distinction  between  property  and  possession,"  says  Sir 
Henry  Maine,  "  is  the  distinction  between  the  legal  right  to  act 
upon  a  thing  and  the  physical  power  to  do  so."^  And  when  we 
speak  of  the  acquisition  of  title  by  long  possession  or  adverse 
possession  we  no  doubt  have  in  mind,  not  a  mere  relation  of 
dominance  and  submission,  but  a  continuous  exercise  of  a  power  of 
dealing  with  the  thing  consequent  on  continuing  dominion.  When 
we  acquire  property  in  this  fashion  we  **  take  by  use"  according 
to  the  Romans.  Nevertheless  the  significant  fact  is  the  relation 
of  dominance  and  submission  existing  with  reference  to  the  person 
whose  right  is  to  be  affected,  a  relation  evidenced  by  the  fact  of 


1  Sargent  v.  Ballard,  9  Pick.  (Mass.)  251,  254. 
*  Ancient  Law,  3d  Am.  ed.,  281. 
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undisturbed  enjoyment.  Dominance  and  submission  may  continue 
without  use.  Whether  a  man  is  able  to  deal  with  a  thing  himself 
or  not,  he  can  continue  to  warn  off  others.  A  ranchman  may  lose 
his  steers,  but  his  brand  will  continue  to  express  his  will. 

The  owner's  submission  to  an  appropriator  of  anything  belong- 
ing to  him  must  be  unresisting  to  furnish  a  basis  of  title.  '*  Pos- 
session has  a  double  basis,"  says  the  Code,  "  a  basis  in  law  and  a 
basis  in  fact,  and  each  has  its  legal  effect  when  confirmed  by  the 
habitual  silence  (silentio  ac  tacittirnitate)  of  all  adversaries.  One 
cannot  be  considered  to  possess  during  litigation,  because  although 
he  holds  the  thing,  the  pendency  of  a  legal  contest  makes  him  un- 
certain as  to  the  legal  basis  of  his  possession."  ^  That  is  to  say, 
if  my  adversary  is  contending  with  me  or  manifesting  opposition 
either  in  or  out  of  court,  I  am  not  enjoying  the  quiet  submission 
to  my  will  necessary  to  the  acquisition  of  property.  **  Trans- 
feruntur  dominial'  says  Bracton,  '*  sine  titulo  et  traditione  per 
usiicaptionem,  scilicet  per  longam  continuant  et  pacificam  posses- 
sionem'' ^  And  the  French  Code  enacts  that  "  in  order  to  be 
able  to  prescribe,"  that  is,  as  we  would  say,  to  take  title  to  a  thing 
by  adverse  possession,  "there  is  required  possession,  continual 
and  uninterrupted,  peaceable,  public,  unequivocal  and  under  the 
title  of  proprietor."^ 

Rather  a  close  distinction  is  to  be  noted  here  between  acquies- 
cence and  leave  ox  favor.  If  a  man  is  occupying  land  or  using  a 
way  across  it  because  the  owner  gives  him  leave,  his  possession  is 
not  adverse,  —  he  is  not  taking  by  use.  The  owner  is  not  submit- 
ting to  him.  He  is  acting  under  the  owner's  leave  and  favor.  In 
Collins  V.  Collins,*  for  instance,  there  was  held  to  have  been  no 
adverse  possession  because  the  possession  was  "  permissive."  On 
the  other  hand,  Putnam,  J.,  in  Sargent  v.  Ballard,*  says,  **  The  occu- 
pation [giving  prescriptive  right]  must  be  with  the  knowledge 
and  permission  of  the  owner."  ^  To  suffer,  without  protest,  is, 
in  a  sense,  to  permit.  But  the  distinction  is  between  sufferance 
and  favor,  between  patientia  and  gratia,  and  it  may  not  be  easy 
to  see,  in  an  actual  case,  which  relation  exists. 

'*This  tribune  dared  to  decree,"  says  Cicero,  "that  whatever 
any  one  had  possessed  from  the  time  of  Marius  and  Carbo  he 
should  hold  by  a  perfect  title."     The  word  "  possess  "  as  here  used 

1  Code  7,  32,  10.  a  Co.  Litt.  113  b. 

•  Code  Napoleon,  art  2229.  *  90  N.  W.  Rep.  364  (Minn.). 

*  9  Pick.  (Mass.)  251.  •  p.  254. 
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no  doubt  imports  power  of  dealing  with.  The  decree  referred  to 
provided  that  the  continuing  exercise  during  the  period  specified 
of  the  power  of  dealing  with  the  res  due  to  the  dominion  of  the 
holder  of  the  land  over  his  adversaries  should  give  the  right  of 
property.  Now  this  power  of  dealing  with  a  thing  is  commonly  re- 
ferred to  as  physical  power.  Sir  Henry  Maine  has  already  been 
quoted  as  defining  possession  to  be  a  physical  power  of  dealing  with. 
But  an  appropriator's  power  of  dealing  with  a  thing  is  not  only 
physical  power  but  moral  power.  His  appropriation  gives  him, 
as  against  the  generality,  possession  ex  consensu.  And  he  has  a 
power  of  dealing  with  the  thing  due  not  only  to  the  submission 
of  his  adversaries,  but  to  a  moral  consensus  on  the  part  of  his 
fellows  generally.  We  may  think  of  his  legal  possession  against 
his  fellows  as  the  consequence  of  his  power  of  dealing  with  the 
thing,  and  if  we  ignore  his  moral  power  we  may  deem  it  a  con- 
sequence merely  of  his  physical  power  of  dealing  with  the  thing. 
But  the  real  basis  for  his  legal  possession  against  his  fellows  gen- 
erally is  not  his  power  of  dealing  with  the  thing,  physical  or  moral, 
but  such  moral  consensus.  If  the  common  conscience  ordained 
a  general  respect  to  his  will,  his  title  or  "  natural  right "  to  legal 
possession  would  not  be  affected  by  the  fact  that  he  had  neither 
will  nor  power  to  deal  with  the  thing  itself. 

The  ordinary  case,  therefore,  of  a  possessor  without  title  dis- 
plays this  de  facto  basis,  —  possession  ex  consensu  as  against  the 
generality  and  a  continuing  dominion  and  submission  with  respect 
to  adversaries.  And  with  this  de  facto  basis  we  may  build  our 
legal  structure  in  various  ways.  We  may  give  the  possessor  ex 
consensu  legal  possession  as  against  every  one  but  the  owner 
forthwith.  We  may  give  him  legal  possession  as  against  no  one 
until  long  dominion  has  given  him  a  moral  right  as  against  the 
owner.  Or  we  may  give  him  legal  possession  against  every  one, 
including  the  owner,  forthwith  (leaving  open  to  the  owner  only 
the  via  legis)  and  give  to  his  long  dominion  the  effect  of  finally 
extinguishing  the  owner's  right  of  action.  Our  law  (barring  its 
prohibitions  of  vis  armatd)  leaves  the  owner  free  to  take  and  deal 
with  his  own.*  The  Roman  law  barred  the  via  facti  against  him.^ 
Our  law,  and  the  Roman  law  as  well,  give  an  appropriator  legal 
possession  of  land  owned  by  another.     He  might  be  denied  protec- 


1  Holmes,  Common  Law  210. 

«  Perry,  Savigny  on  Possession  304,  313,  328,  336,  343,  345. 
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tion  of  any  sort  before  extinguishment  of  the  owner's  right,  just  as  a 
person  acquiring  by  prescription  a  right  of  way  has  (with  us  at  least) 
no  protection  against  hindrance  of  his  use  by  any  one  until  the 
right  has  been  acquired.^  "  A  way,  until  it  becomes  a  right  of 
way,"  says  Mr.  Justice  Holmes,  "is  just  as  little  susceptible  of 
being  held  by  a  possessor's  title,  as  a  contract."^  In  Northern 
Pacific  R.  R.  Co.  v,  Lewis,®  the  court  held  a  trespasser  had  no  pos- 
session of  timber  which  he  had  cut  in  government  forests  and 
stored  on  government  lands.  It  does  not  follow,  necessarily,  from 
this  decision  that  the  trespasser  could  not  get  title  by  a  continuous 
and  undisputed  assertion  of  dominion.  If  B  built  a  fence  around 
A's  field  and  proceeded  to  raise  crops,  everybody  might  remain 
perfectly  free,  as  against  B,  to  tear  down  the  fence  and  root  up 
the  crops.  And  yet  if  B  continued  to  maintain  the  fence  and 
raise  crops,  and  A  did  nothing,  B  might  in  time  acquire  a  legal 

right  to  exclude  A  and  everybody  else. 

Albert  S,  Thayer. 

1  Holmes,  Common  Law  241,  354.  *  Ibid.  354. 

«  162  U.  S.  366. 
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Covenants  Running  with  the  Land  Enforceable  in  Equity.  —  At 
common  law  in  England  the  burden  of  covenants  running  with  the  land 
does  not  pass  to  an  assignee  of  the  covenantor.  Nevertheless,  if  the 
assignee  takes  without  value  or  with  notice  of  the  covenant,  equity  will 
enforce  the  burden  against  him,  usually  without  regard  to  whether  or  not 
the  covenant  fulfills  the  requirements  of  covenants  running  with  the  land  at 
law.^  It  is  well  settled  in  England,  however,  that  the  jurisdiction  of  equity 
extends  only  to  restrictive  covenants,  and  that  the  courts  will  not  enforce 
affirmative  agreements  against  any  one  but  the  original  covenantor.*  By  the 
common  law  rule  as  often  stated  in  this  country  the  burden  and  the  benefit 
of  covenants  running  with  the  land  pass  respectively  to  the  assignees  of  the 
covenantor  and  of  the  covenantee.*  Accordingly  the  Appellate  Court  of 
Indiana  has  recently  decided  that  the  plaintiff  who  conveyed  land  to  a 
railroad  which  had  covenanted  to  build  and  maintain  fences  along  its  right 
of  way,  may  recover  at  law  against  the  assignee  of  this  railroad  for  breach 
of  these  covenants.  Chicago  <5^•  S,  E,  R,  R.  Co.  v.  McEwetiy  7 1  N.  E. 
Rep.  926  (Ind.,  App.  Ct.). 

In  view  of  this  difference  in  the  law  it  may  well  be  asked  whether  our 
courts  of  equity  will  follow  the  English  rule  of  enforcing  only  restrictive 
agreements.     It  must  be  clear  that  wherever,  as  in  the  Indiana  case,  the 

1  Tulk  V.  Moxhay,  2  Ph.  774. 

*  Austcrberry  v.  Corporation  of  Oldham,  29  Ch.  D.  750. 

'  Midland  R.  R.  Co.  v.  Fisher,  125  Ind.  19  (covenant  to  fence);  Fisher's  Executors 
V.  Lewis,  I  Clark  (Pa.)  422  (covenant  to  build) ;  Gilmer  v.  R.  R.  Co.,  79  Ala.  569 
(covenant  to  build  nag-station) ;  Sims,  Covenants  148. 
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plaintiff  may  get  damages  for  the  breach  of  an  affirmative  agreement  he 
must  have  also  a  riglit  to  specific  performance,  subject  only  to  the  ordinary 
limitations  of  equity  in  enforcing  contracts  which  require  affirmative  acts  on 
the  part  of  the  defendant.  1  hus  a  covenant  to  build  and  repair  a  fence 
has  been  enforced  specifically  against  a  grantee  of  the  covenantor  on  the 
£Tound  that  he  was  liable  at  law.^  In  these  cases  equity  has  concurrent 
jurisdiction,  and  they  can  accordingly  be  distinguished  from  the  English 
cases,  for  while  under  the  English  view  notice  or  absence  of  value  is  essen- 
tial to  charge  the  defendant,  here  neither  is  of  importance  because  he  is 
already  charged  at  law.*  Of  course  wherever  the  covenant  is  such  that  it 
can  run  only  in  equity  the  rules  of  the  English  courts  in  regard  to  notice 
and  value  would  apply.  But  it  is  doubtful  whether  even  in  such  cases  the 
American  courts  will  confine  themselves  to  the  enforcement  of  restrictive 
agreements  only.  The  basis  of  enforcing  such  agreements  at  all  against  the 
assignee  must  be  that  as  he  took  the  premises  with  full  notice  of  the  cove- 
nant, he  probably  paid  less  for  them  than  would  otherwise  have  been  the 
case,  and  if  he  were  now  allowed  to  escape  the  obligation,  he  would  be 
unjustly  benefited  at  the  expense  of  the  covenantee.*  It  is  hard  to  see 
why  this  argument  does  not  equally  apply  to  the  enforcement  of  affirmative 
as  well  as  negative  covenants.  It  may  be  said  that  in  the  case  of  an  affirma- 
tive covenant  the  promisee  still  has  his  remedy  against  the  original  promisor ; 
but  it  is  at  least  doubtful  whether  the  same  be  not  true  of  a  restrictive  agree- 
ment.^ A  more  probable  explanation  of  the  English  rule  is  to  be  found  in 
the  hesitation  which  courts  of  equity  for  a  long  time  felt  in  compelling  a 
defendant  to  do  affirmative  acts  in  the  performance  of  a  contract.  If  the 
English  rule  can  be  regarded  as  arising  from  this  erroneous  notion  of  the 
power  of  a  court  of  equity,  and  not  as  resulting  from  any  peculiar  circum- 
stances surrounding  these  covenants,  there  would  seem  to  be  no  reason  for 
adopting  it  in  this  country.* 


The  Requirement  of  Actual  Notice  to  Non-resident  Defendants 
IN  Divorce  Proceedings.  —  Although  it  seems  highly  desirable  that  uni- 
form rules  concerning  the  extra-territorial  validity  of  divorce  decrees  should 
be  applied  in  the  various  states,  there  exists  in  that  branch  of  American 
law  no  little  confusion,  due  to  the  conflicting  conceptions  which  the  different 
courts  have  held  as  to  the  real  nature  of  divorce  proceedings.  The  view 
formerly  held  in  New  York  and  a  few  other  states  that  such  proceedings 
are  proceedings  in  personam  requiring  personal  service  within  the  state  in 
order  to  affect  the  status  of  the  defendant  has  been  rendered  untenable  by 
a  decision  of  the  Supreme  Court  of  the  United  States.^  The  New  Jersey 
doctrine,  which  has  found  considerable  support  in  the  courts  of  other 
states  and  among  the  text- writers,*  apparently  recognizes  that  the  proceed- 
ings are  not  strictly  in  personam^  but  assumes  that  they  partake  to  some 
extent  of  that  character.     Consequently,  as  is  shown  by  a  recent  case,  it  is 

*  Countryman  v.  Deck,  13  Abb.  New  Cas.  no. 

•  IbiJ. 

«  17  Harv.  L.  Rev.  176. 

'  In  re  Poole  &  Clarke's  Contract,  [1904]  2  Ch.  173. 

8  Bald  Eagle,  etc.,  R.  Co.  v,  Nittany,  etc.,  R.  Co.,  171  Pa.  St.  284.  See  Lydick  v. 
B.  &  O.  R.  R.  Co.,  17  W.  Va.  428. 

1  Atherton  v.  Atherton,  181  U.  S.  155. 

2  Minor,  Conflict  of  Laws  §  94. 
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held  that  although  the  courts  of  the  plaintiffs  domicile  have  jurisdiction  of 
that  party's  status  as  of  a  res^  the  fact  that  the  other  party's  status  is  neces- 
sarily concerned  renders  the  proceeding  a  proceeding  in  personam  to  the 
extent  of  making  actual  notice  of  the  pendency  of  the  suit  a  necessity  when 
such  notice  is  possible.  Davenport  v.  Davenport^  58  AtL  Rep.  535 
(N.  J.  Ch.).  Although  it  is  difficult  to  support  this  rule  as  a  requirement 
for  jurisdiction,  a  distinction  certainly  exists  between  divorce  proceedings 
and  other  proceedings  in  rem,  and  on  grounds  of  public  policy  such  a 
requirement  by  legislation  in  each  state  might  seem  desirable. 

In  the  absence  of  any  such  legislation,  however,  the  theory  which  seems 
based  on  the  soundest  reasoning  makes  no  requirement  of  personal  notice 
to  the  non-resident.  Jurisdiction  of  the  status  of  one  of  the  parties  is  the 
only  essential.  It  must  be  obvious  that  every  sovereignty  has  power  to 
determine  the  status  of  its  own  citizens,  and  that  this  power  cannot  be 
altered  by  the  fact  that  the  nature  of  the  marriage  relation  is  such  that  it  is 
terminated  by  changing  the  status  of  one  of  the  parties.  In  other  words, 
divorce  proceedings,  in  so  far  as  they  affect  the  status  of  the  domiciled 
citizen,  are  proceedings  in  rem^  and  all  that  is  necessary  to  give  them 
validity  is  that  they  shall  not  be  taken  without  due  process  of  law.  With 
this  qualification,  as  in  the  case  of  other  actions  in  rem^  the  laws  regulating 
the  procedure  and  providing  for  substituted  service  may  vary  in  the  differ- 
ent states ;  and  in  every  case  in  which  the  plaintiff  was  actually  domiciled 
in  the  state  rendering  the  decree,  the  courts  of  other  states,  it  is  submitted, 
should  inquire  only  whether  the  provisions  of  the  local  law  for  substituted 
service  have  been  fully  complied  with.  This  view,  which  is  supported 
by  the  authority  *  of  some  decisions  and  of  some  text-writers,  seems  likely 
to  prevail  with  the  Supreme  Court  of  the  United  States  ;  for  in  some  very 
weighty  dicta  *  that  tribunal  has  declared  in  effect  that  each  state  has  power 
to  prescribe  the  conditions  on  which  divorce  proceedings  may  be  com- 
menced and  carried  on  within  its  territory. 


Double  Jeopardy.  — The  Supreme  Court  of  the  United  States  has  recently 
enforced  the  rule  that  one  trial,  save  in  certain  exceptional  cases,  constitutes 
one  jeopardy,  and  that  a  defendant,  after  a  trial  in  one  court,  is  protected 
by  constitutional  or  common  law  prohibitions  of  double  jeopardy,  from 
being  again  tried  for  the  same  offense.  Kepner  v.  United  States^  24  Sup. 
Ct.  Rep.  797.  Mr.  Justice  Holmes,  dissenting,  contends  that,  within  the 
meaning  of  the  Constitution,  there  is  but  one  jeopardy  in  one  entire  cause  as 
carried  through  to  its  termination  in  a  court  of  last  resort.  This  interpre- 
tation, forbidding  only  a  trial  on  a  new  and  independent  indictment  for  an 
offense  for  which  the  defendant  has  already  been  tried,  enables  an  appeal 
at  the  instance  of  either  party.  Arguing  that  in  regard  to  an  appeal  the 
rights  of  the  prosecution  and  of  the  prisoner  should  be  identical,  he  declares 
insupportable  the  theory  of  waiver,  which  justifies  an  appeal  by  the  prisoner 
only.  He  believes  a  man  cannot  waive  so  fundamental  a  constitutional 
right  as  the  protection  against  double  jeopardy. 

*  In  re  Newman,  75  Cal.  213. 

*  Thompson  v.  State,  28  Ala.  12. 

*  See  Pcnnoyer  v.  Nefif,  95  U.  S.  714;  Cheely  z'.  Clayton,  no  U.  S.  701;  CooL, 
Const.  Lim.,  6th  ed.,  499 ;  2  Bishop,  Marriage,  Divorce,  and  Separation  §  152. 
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Although  it  may  be  difficult  to  square  with  strict  rules  of  logic  the  pre- 
vailing theory  of  double  jeopardy,  and  although  legal  technicalities  are  re- 
quired to  explain  some  of  its  operations/  yet  it  is  to  be  remembered  that 
the  basis  of  the  theory  is  not  the  doctrine  of  res  judicata y  but  the  pro- 
tection of  the  individual  from  harassing  prosecutions.  The  double  jeopardy 
of  the  Constitution  is  in  the  main  the  double  jeopardy  of  the  common  law 
at  the  time  of  the  adoption  of  that  instrument,  and  seems  to  bear  the  con- 
struction given  it  by  the  majority  opinion.  Perhaps  we  have  outgrown  the 
necessity  of  such  protection  as  it  gives  against  the  prosecuting  officers  \ 
but  except  where  there  have  been  statutory  changes  in  states  whose  consti- 
tutions admit  of  them,^  the  prosecution  cannot  appeal,  and  an  appeal  by 
the  prisoner  is  dependent  upon  a  waiver.' 

Whether  a  waiver  of  a  constitutional  or  common  law  right  is  to  be  al- 
lowed should  depend  upon  the  purpose  of  that  right  and  upon  principles  of 
public  policy.  Thus,  while  courts  often  refuse  to  permit  a  waiver  of  funda- 
mental rights  in  which  the  public  has  an  interest  as  essential  for  the  protec- 
tion of  life  and  the  proper  conduct  of  trials,  yet  where  the  waiver  results  in 
nothing  but  benefit  to  the  accused  it  is  often  allowed.*  Because  a  waiver, 
in  capital  cases,  of  jury  trial,*  or  of  the  legal  number  of  jurors,®  or  of  presence 
at  the  triaV  might  result  in  capital  punishment  at  the  instance  of  an  incom- 
petent tribunal,  it  is  forbidden.  But,  on  the  other  hand,  an  accused  may 
waive  his  right  not  to  testify  against  himself,  or  the  right  of  being  confronted 
with  witnesses,'  or  the  right  to  a  copy  of  the  indictment,*  all  of  which  are 
intimately  connected  with  due  process  of  law.  Since  a  waiver  of  double 
jeopardy  in  case  of  conviction  cannot  injure  the  accused  and  may  be  for  his 
great  advantage  in  securing  a  proper  trial  and  perhaps  acquittal,  no  reason 
arising  from  public  policy  or  from  the  purpose  of  the  privilege  would  seem 
to  forbid  its  exercise. 


The  Desirability  of  a  Single  Court  of  Patent  Appeals. — To  re- 
lieve congestion  in  federal  litigation,  the  circuit  courts  of  appeal  were 
established,  and,  subject  only  to  the  power  of  review  on  certiorari  by  the 
Supreme  Court,  were  given  final  jurisdiction  in  patent  cases.  The  creation 
of  nine  appellate  courts,  with  no  common  superior  as  to  patent  cases, 
naturally  resulted  in  a  conflict  of  decisions  upon  questions  regarding  the 
same  patent.  Thus  the  seventh  circuit  refused  to  adopt  a  decision  of 
the  eighth  circuit  upholding  the  validity  of  a  patent;*  and  on  certiorari 
the  Supreme  Court  declared  that  no  obligation  rests  on  one  circuit  to 
follow  an  adjudication  in  another.^  Consequently,  a  circuit  court  of  New 
York,  in  a  recent  suit  for  infringement,  when  confronted  with  a  decision  of 


>  See  Mixon  v.  State,  55  Ala.  129. 
*  See  State  v,  Lee,  65  Conn.  265. 
«  United  States  v.  Sangcs,  144  IJ.  S.  310. 


•  6  Crim.  L.  Mag.  182. 

•  Harris  v.  People,  128  111.  585. 

•  Thompson  v.  Utah,  170  U.  S.  343,  353. 
'  Hopt  V.  Utah,  no  U.  S.  574. 

s  Shular  v.  State,  105  Ind.  289,  298. 

•  Lisle  V,  State,  6  Mo.  426. 

1  See  Mast.  Foos  &  Co.  v.  Dempster  Mill  Mfg.  Co.,  82  Fed.  Rep.  327 ;  Stover  Mfg. 
Co.  V.  Mast,  Foos  &  Co.,  89  Fed.  Rep.  333. 

«  Mast,  Foos  &  Co.  v.  Stover  Mfg.  Co.,  177  U.  S.  485. 
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the  Circuit  Court  of  Appeals  for  the  seventh  circuit,  and  a  later  contrary 
decision,  on  the  same  facts,  by  the  Circuit  Court  of  Appeals  for  the  second 
circuit,  followed  the  Court  of  Appeals  of  its  own  circuit.'  Eldred  v.  Breit- 
wUser,  132  Fed.  Rep.  251.  The  result  is  that  a  patent  which  gives  rise 
10  rights  and  liabilities  in  Connecticut,  New  York,  and  Vermont  may  in 
Illinois,  Indiana,  and  Wisconsin  be  a  mere  nullity. 

The  only  relief  for  this  anomalous  condition,  at  present,  lies  in  review, 
upon  certiorari  or  certification,  by  the  Supreme  Court.  Although  a  cir- 
cuit court  of  appeals  may  certify  its  inability  to  decide  an  issue,  the 
mere  existence  of  contrary  views  in  different  circuits  is  not  of  itself 
sufficient  ground  for  submission  of  a  question  to  the  Supreme  Court.* 
That  some  remedy  is  needed  is  evident.  The  government,  by  conferring 
letters  patent,  grants  exclusive  enjoyment  in  one  piece  of  property  through- 
out the  jurisdiction  of  the  United  States.  The  construction  of  this  grant, 
which  is  matter  for  tiie  courts,  should  be  co-extensive  with  the  right  which 
it  purports  to  confer.  The  patentee,  on  the  one  hand,  is  entitled  to 
complete  protection,  if  he  has  justly  been  given  a  public  grant.  A  patent, 
on  the  other  hand,  *'  in  a  broad  sense  deals  with  and  determines  the  rights 
of  the  public  ;  "  *  if  invalid,  the  public  should  have  its  invalidity  recognized 
throughout  the  United  States.  Patent  rights  rest  upon  grounds  of  policy 
which  ought  not  to  be  defeated  by  ineffective  patent  jurisdiction. 

The  remedy  of  certiorari  to  the  Supreme  Court  is  inadequate,  for  the 
duration  of  a  patent  is  too  short  to  justify  submission  to  the  slow  process  of 
suits  through  circuit  courts  of  appeal  and  the  Supreme  Court.  To  secure 
prompt  unanimity  of  decision  upon  the  same  patent  as  well  as  uniformity 
of  principles  guiding  patent  adjudication,  the  American  Bar  Association  has 
cogently  argued  that  the  present  jurisdiction  of  the  nine  circuit  courts  of 
appeal  should  be  lodged  in  one  court*  It  may  be  objected  that  such  a 
plan  will  create  a  "  class  court,"  and  that  judges,  confined  to  patent 
cases,  will  become  too  technical  in  the  application  of  the  law.  But  patent 
law  is  sui  generis,  and  should  be  administered  by  judges  specially  fitted  for 
the  work.  The  danger  of  undesirable  technicality  in  adjudication  is  obviated 
by  the  plan  of  the  Bar  Association,  which  provides  for  only  one  permanent 
justice  assisted  by  circuit  judges  appointed  for  the  term  of  six  years. 


LiMrrATiONS  of  the  Doctrine  of  Constructive  Notice  by  Posses- 
sion. —  The  theory  upon  which  courts  proceed  in  holding  possession  to  be 
constructive  notice  of  whatever  rights  the  occupant  may  have  in  the  premises 
is  that  p>ossession,  being  prima  facie  evidence  of  some  interest  in  the  land 
by  the  tenant,  should  normally  place  a  purchaser  upon  his  guard  and  lead 
him  to  investigate  the  extent  and  nature  of  such  interest.  Any  failure  on 
his  part  to  make  inquiry  is,  therefore,  regarded  as  an  exhibition  of  negli- 
gence or  bad  faith  which  ought  to  place  him  in  no  better  position  than  that 
of  a  purchaser  with  full  knowledge  of  the  adverse  claim.  ^     In  some  juris- 

»  But  sec  Peize  v,  Geise,  87  Fed.  Rep.  869, 

*  Columbia  Watch  Co.  v.  Robbins,  148  U.  S.  266. 

*  Jenkins,  J.,  in  Electric  Mfg.  Co.  v.  Edison,  etc.,  Light  Co.,  61  Fed.  Rep.  854,  837. 

*  See  Report  of  Committee  on  Patent,  Trade-mark,  and  Copyright  Law,  26  Reports 
of  Am.  Bar  Ass.  460  (1903). 

1  Rublee  v.  Mead,  2  Vt.  544. 
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dictions,  however,  this  doctrine  has  been  extended  to  cases  hardly  within  its 
reasoning.  For  example,  it  has  been  decided  in  Michigan  that  possession 
by  one  tenant  in  common  is  constructive  notice  of  an  unrecorded  convey- 
ance to  him  from  his  co-tenant,  as  against  a  subsequent  mortgagee  of  the 
latter  who  had  no  actual  notice.*  Taking  for  granted  the  proposition  that 
possession  under  a  contract  to  purchase  is  constructive  notice  of  the  pos- 
sessor's rights,  it  is  argued  that  the  rule  cannot  be  altered  by  the  fact  that 
such  possessor  holds  also  a  present  record  interest  in  the  land.  The 
Supreme  Court  of  Texas,  apparently  disregarding  a  former  contrary  deci- 
sion in  its  own  jurisdiction,'  has  recently  reached  the  same  conclusion. 
Collum  V.  Sanger  Bros, ^  82  S.  W.  Rep.  459. 

If  the  reasoning  of  these  cases  is  correct  it  must  be  equally  applicable  to 
an  unrecorded  release  by  the  remainderman  to  a  tenant  for  years,  for  life, 
or  in  tail  against  a  subsequent  vendee,  mortgagee,  or  judgment  creditor  of 
the  remainderman  without  actual  or  record  notice  of  the  conveyance.  And 
the  question  is  squarely  raised  whether  possession  which  may  be  explained 
under  a  right  appearing  of  record  should  be  constructive  notice  of  another 
and  different  right.  As  the  object  of  the  registry  system  is  to  facilitate 
transfers  of  land  by  protecting  those  who  deal  with  the  owners  of  the  record 
title,  the  purchaser  ought,  unless  there  is  some  potent  reason  to  the  contrary, 
to  be  able  to  rely  upon  the  record.  Therefore,  when  his  search  reveals  an 
instrument  entirely  consistent  with  the  possession  of  the  tenant,  he  should 
be  permitted  to  consider  it  a  complete  explanation.*  Under  such  circum- 
stances he  certainly  is  not  acting  negligently  or  in  bad  faith.  Evidently  one 
of  the  parties  must  suffer  from  the  wrongful  act  of  the  original  grantor,  but 
justice  demands  that  it  should  not  be  the  wholly  innocent  party.  Since  the 
difficulty  was  made  possible  by  the  laches  on  the  part  of  the  tenant  in  fail- 
ing to  have  his  conveyance  recorded,  he  should  suffer  the  consequences. 


Imputed  Negligence  in  the  Case  of  a  Gratuitous  Passenger. — 
It  is  generally  settled  that  a  passenger  in  a  public  conveyance  does  not  jso 
identify  himself  with  the  carrier  that  the  latter*s  negligence,  contributing  to 
the  passenger's  injury,  prevents  his  recovery  from  a  negligent  third  party.^ 
The  position  of  a  gratuitous  passenger  in  a  private  conveyance  not  con- 
trolled by  his  own  servant,  though  seemingly  based  upon  similar  principles, 
is  perhaps  more  in  dispute.  Many  cases  of  the  sort,  apparently  involving 
imputed  negligence,  have  in  reality  gone  off  upon  other  grounds.  For 
example,  the  passenger  himself  may  be  negligent  in  permitting  an  incom- 
petent person  to  drive  him.  More  frequently  a  plaintiff  is  guilty  of  actual 
negligence  at  the  time  of  the  accident ;  for  if  he  has  any  control  over  his 
host  or  his  driver  he  is  not  absolved  from  a  duty  to  take  reasonable  care  in 
noticing  and  pointing  out  dangers.* 

But  for  imputed  negligence  itself  we  find  a  well-recognized  field  in  cases 
of  joint  enterprise.     Familiar  instances  are  where  a  number  of  men  hire  a 

*  Wcisberger  v,  Wisner,  55  Mich.  246. 

*  Allday  v,  Whitaker,  66  Tex.  669. 

*  Palmer  v.  Bates,  22  Minn.  532;  May  v.  Sturdivant,  75  Iowa  116;  Plumer  v. 
Robertson,  6  Serg.  &  R.  179  (Pa.) ;   Staples  ».  Fenton,  $  Hun  172. 

1  Little  V,  Hackett,  116  U.  S.  366. 

*  Whitman  v.  Fisher,  98  Me.  575 ;  Allyn  v.  Boston,  etc.,  R.  R.  Co.,  105  Mass.  77. 
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barge  for  an  excursion,  or  where  they  are  using  a  team  for  their  own  pecu- 
niary profit,  not  for  that  of  their  employer,  in  moving  furniture.'  In  such 
an  undertaking  each  is  authorized  to  act  for  all  with  respect  to  the  means 
employed  in  executing  the  common  purpose.*  Each,  as  principal,  has  a 
corresponding  right  of  control  and  direction.  From  this  community  of 
interest  and  control  it  may  easily  and  justly  follow  that  one  of  the  partici- 
pants impliedly  assumes  a  liability  to  third  persons  for  the  negligence  of  his 
fellows,  and  at  the  same  time  a  disability  to  sue  for  injuries  to  which  they 
have  contributed.'  The  sole  basis  for  imputed  negligence  so  called  would 
then  seem  to  be  some  such  privity  as  that  existing  between  principal  and 
agent,  one  dependent  upon  an  express  appointment  or  upon  an  appoint- 
ment implied  from  such  an  interest  and  control  as  may  properly  make 
one  responsible  for  the  negligent  acts  of  another.®  In  Michigan,  although 
contributory  negligence  is  still  imputed  to  the  ordinary  gratuitous  passenger, 
in  line  with  the  now  overruled  English  case  of  Thorogood  z/.  Bryan ,^  a  re- 
cent decision  in  that  jurisdiction,  recognizing  that  such  imputation  of  negli- 
gence is  founded  upon  a  "  fiction  "  of  agency,  refuses  to  impute  to  a  child 
the  negligence  of  its  driver,  for  the  excellent  reason  that  an  infant  is  inca- 
pable of  having  an  agent.  Hampel  v.  Detroit^  etc,  Ry,  Co.^  lOO  N.  W. 
Rep.  1 002.  Consistency  would  appear  to  demand  that  the  adult  passenger 
in  Michigan  and  wherever  contributory  negligence  is  imputed  be  liable 
directly,  upon  this  doctrine  of  agency,  for  his  driver's  negligence.  These 
two  results,  the  liability  and  the  disability,  seem  inseparable  in  any  case  of 
imputed  negligence.  It  is  difficult  to  conceive  of  such  a  privity  as  will 
bring  about  the  one  and  not  the  other.'  If  the  negligence  of  A  is  to  be 
treated  as  the  negligence  of  B  it  must  be  so  treated  for  all  purposes. 

The  majority  of  courts,  however,  fail  to  find  any  privity  or  agency  in  the 
usual  case  of  a  gratuitous  passenger  and  his  host  or  driver.®  They  are 
coming  to  treat  in  the  same  way  the  gratuitous  passenger  and  his  host,  the 
paying  passenger  and  his  carrier,  and  the  infant  and  his  custodian.  Con- 
sequently in  each  of  these  cases  where  they  find  no  such  privity  as  should 
directly  tax  the  one  for  the  other's  fault  he  is  not  indirectly  taxed  by  means 
of  imputed  negligence  for  the  other's  contribution. 


Foreign  Statutes  of  Limitation.  —  The  courts  of  one  state  will 
enforce  a  right  acquired  in  another  state,  but  in  so  doing  will  apply  their 
own  law  of  remedies.  Since  a  statute  of  limitations  is  generally  held  to 
affect  the  remedy  and  not  the  right,  in  a  suit  on  a  right  acquired  in  another 
state,  the  statute  of  limitations  of  the  forum  will  be  applied.*  If,  however, 
in  the  jurisdiction  in  which  the  right  is  acquired,  the  rule  of  law  is  that  the 
statute  of  limitations  destroys  the  right  as  well  as  the  remedy,  no  action  will 
lie  in  another  jurisdiction  after  it  is  barred  in  the  jurisdiction  in  which 

8  Cass  V.  Third  Ave.  R.  R.  Co.,  47  N.  Y.  Supp.  356. 

*  See  Koplitz  v.  City  of  St.  Paul,  86  Minn.  373. 

*  Stroher  v.  Elting,  97  N.  Y.  102 ;  sec  Elyton  Land  Co.  v.  Mingea,  89  Ala.  521,  529. 

*  The  Bemina,  L.  R.  13  App.  Cas.  i,  16. 
7  8C.  B.  115. 

*  Beach,  Contrib.  Neg.  §  103  ^/  seq. 

^  Union,  etc.,  R.  R.  Co.  v.  Lapsley,  51  Fed.  Rep.  174 ;  Cunningham  v.  City,  84  Minn. 
21.     CotUra^  Prideaux  v.  City,  43  Wis.  513. 

1  M'Elmoyle  v.  Cohen,  13  Pet  (U.  S.)  312. 
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the  right  arose. ^    When  suit  is  allowed  upon  a  foreign  right,  although  the 
foreign  statute  of  limitations   has  run  against  it,  on  the  ground  that  the 
statute  affects  the  remedy  only,  one  feels  that  justice  has  been  sacrificed  to 
a  theory.     Enactments  have  therefore  been  passed  in  most  states  refusing 
a  remedy  in  their  courts  in  such  a  case.     The  objection  to  a  suit  of  that 
kind  is  especially  forcible  when  the  right  arises  solely  under  a  statute  of  the 
foreign  jurisdiction.     In  that  case,  the  courts,  without  the  aid  of  legisla- 
tion, have  generally  made  a  distinction.     If  the  statute  giving  the  right 
contains  a  proviso  that  action  on  the  right  must  be  brought  within  a  given 
time,  it  cannot  be  brought  after  that  time  in  any  jurisdiction.'    This  pro- 
vision of  limitation  is  regarded  as  a  condition  or  qualification  of  the  right, 
determining  its  nature  and  extent,  and  affecting  the  right  into  whatever 
court  it  is  taken.     Such  a  provision  of  limitation  need  not  be  contained  in 
the  same  section  of  the  special  statute,*  but  it  must  be  a  special  limitation 
upon  the  action  or  class  of  actions  contained  in  that  statute,  and  not  merely 
a  limitation  applying  to  the  whole  body  of  actions  generally.'    Where,  how- 
ever, a  statute  gives  a  right  under  certain  circumstances,  which  circumstances 
have  occurred,  and  thereafter  a  retroactive  statute  is  passed  limiting  the 
time  within  which  any  suit  may  be  brought,  it  can  hardly  be  said  that  this 
limitation,  though  made  applicable  to  the  right  in  question,  is  a  qualifica- 
tion of  that  right  at  the  iime  it  came  into  existence.     However,  it  has  been 
recently  decided  that  in  this  case,  also,  the  kx  loci  will  govern.     Davis  v. 
Mills,  194  U.  S.  451.     The  court  reached  its  decision  by  holding  that  the 
limitation  was  of  the  kind  which  destroyed  the  right.     Had  the  right  in 
question  been  a  common  law  right,  and  the  statute  of  limitations  a  general 
one,  the  court  would  undoubtedly  have  held  that  the  limitation  affected  not 
the  right  but  only  the  remedy.     Since  it  could  not  be  regarded,  however, 
as  a  qualification  of  the  right  when  created,  there  seems  no  logical  reason 
for  holding  the  reverse  of  this  merely  because  the  right  arose  under  statute, 
and  the  limitation  was  made  particularly  applicable  to  it.     Though  the 
result  is  illogical,  it  nevertheless   strikes  one  as  desirable   that  reco\ery 
should  be  forbidden  on  a  statutory  right  which   is   expressly  barred  by 
statute  in  the  state  which  gave  it.     Having  in  mind  the  distinction  already 
made  in  regard  to  statutes  containing  a  proviso  of  limitation,  the  court  may 
have  felt  that  the  present  further  step  presented  no  very  serious  difficulty. 
The  result  of  the  authorities,  therefore,  would  seem  to  be  that  in  all  cases 
where  a  statute  gives  a  right  unknown  to  the  common  law,  and  either  in 
this  statute  or  elsewhere  a  special  period  of  limitation  is  placed  for  that 
right  or  class  of  rights,  that  limitation  will  be  enforced  wherever  suit  is 
brought 


Right  of  the  Devisee  of  a  Mortgaged  Estate  to  Claim  Exon- 
eration OUT  OF  Pecunury  LEGACIES. —  In  marshalling  the  assets  of  a 
decedent  for  the  payment  of  debts  and  legacies  the  rule  that  the  personal 
estate  is  the  natural  primary  fund  for  the  payment  of  debts  contracted  by 
the  deceased  is  universally  recognized.^    Some  limitations  to  this  rule  have 

2  Perkins  v.  Guy,  55  Miss.  153. 

*  Pittsburg,  etc.,  Railroad  Co.  v.  Hine,  25  Oh.  St  629. 

*  Bovd  V.  Clark,  8  Fed.  Rep.  849. 

*  O'Shields  v.  Georgia  Pacific  R^ailway  Co.,  83  Ga.  621 

*  2  Woemer,  Am.  Law  of  Administration  1093. 
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grown  up  however.  One  of  these,  the  holding  of  mortgaged  land  which 
has  come  to  a  devisee  primarily  liable  for  the  mortgage  debt,  is  discussed 
in  a  recent  article  in  the  Virginia  Law  Register.  The  Equitabk  Doctriiu 
of  Marshalling  the  Assets  of  a  Decedent's  Estate  for  the  Payment  of  Debts ^ 
by  C.  B.  Gamett,  ii  Va.  L.  Reg.  175.  That  the  mortgagee  in  such 
cases  may,  in  the  absence  of  statutes,  resort  to  the  personalty  for  the  pay- 
ment of  the  debt  is  not  questioned.^  When  he  does  this,  however,  to  the 
detriment  of  pecuniary  legatees,  equity  gives  those  legatees  a  claim  on  the 
estate  to  the  extent  to  which  funds,  otherwise  theirs,  have  been  applied  in 
discharging  the  debt.  This  has  long  been  settled  in  England.*  At  present, 
in  that  country,  the  matter  is  to  a  large  extent  covered  by  statutes.*  The 
English  doctrine  is  generally  followed  in  the  United  States,*  though  not 
universally. 

It  would  seem  that  the  prevailing  view  is  not  wholly  unassailable.  It  is 
not  altogether  easy  to  see  the  grounds  on  which  the  courts  have  taken  the 
mortgage  debt  out  of  the  class  of  other  debts.  In  the  case  of  a  vendor's 
lien  on  land  devised  it  has  been  held  that  pecuniary  legacies  may  be  en- 
croached upon  for  the  exoneration  of  the  land  and  that  the  legatees  do  not 
thereby  gain  the  right  to  be  repaid  out  of  the  land.'  For  the  purpose  of 
deciding  which  of  two  objects  of  a  testator's  bounty  is  to  be  preferred  to 
the  other,  the  distinction  between  the  devisee  of  land  for  which  the  testator 
has  not  paid  and  the  devisee  of  land  on  the  security  of  which  he  has  ob- 
tained a  loan  seems  somewhat  fine.  Moreover,  the  early  decisions  appar- 
ently proceeded  upon  the  assumption  that  as  against  the  pecuniary  legatee 
the  devisee  of  a  mortgaged  estate  had  the  equity  of  redemption  only.' 
It  would  seem  to  follow  that  he  should  have  no  more  as  against  the  re- 
siduary legatee.  Yet  the  courts  hold  that  as  against  the  residuary  legatee 
the  devisee  is  to  be  preferred.'  The  doctrine  under  discussion,  although 
followed,  has  been  frequently  criticised  by  English  courts.  In  a  compara- 
tively recent  case,  while  the  court  regarded  the  rule  as  too  well  settled  by 
authority  to  be  changed,  it  was  pointed  out  that  there  seems  to  be  no  real 
reason  for  holding  that  the  devisee  of  mortgaged  land  is  less  entitled  ,to 
preference  than  the  pecuniary  legatee,  both  being  at  least  equally  objects 
of  the  testator's  intended  bounty.*^  In  the  United  States  there  are  a  few 
decisions  holding  that  unless  the  testator  has  expressed  a  contrary  inten- 
tion a  devisee  of  mortgaged  real  estate  is  entitled  to  have  the  mortgage 
discharged  out  of  the  personal  estate  even  though  the  latter  is  insufficient 
to  pay  general  pecuniary  legacies. ^^  It  would  seem  as  a  matter  of  logic 
that  this  view  is  to  be  preferred  to  that  of  Mr.  Garnett,  who  supports  the 
doctrine  followed  by  the  weight  of  authority. 


Modern  Views  of  Champerty  and  Maintenance.  —  The  first  definite 
recognition  of  champerty  and  maintenance  in  English  law  is  found  in  a 
series  of  statutes  of  Edward  I.,  making  them  criminal  offenses.*    The  object 

*  Hewes  v.  Dehon,  3  Gray  (Mass.)  205.  •  Lutkins  v,  Leich,  Cas.  t.  Talb.  53. 

*  17  &  18  Vict,  c  113.  »  Gould  V,  Winthrop,  5  R.  I.  319. 

•  Todd  V.  McFall,  96  Va.  754. 

'  Wythe  V.  Henniker,  2  MvL&  K.  635,  644. 

•  Thomas  v.  Thomas,  17  hf.  J.  Eq.  359. 
»  In  re  Smith,  [1899]  i  Ch.  0.^65. 

^  Brown  v.  Baron,  102  Mass.  5a 

1  See  Schomp  v.  Schenck,  40  N.  J.  Law  195,  205. 
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was  to  prevent  intimidation  of  the  courts  by  the  great  lords,  who  by  enlisting 
in  suits  in  which  they  had  no  proper  interest,  overawed  courts  and  juries, 
and  perverted  *^  the  remedial  process  of  the  law  into  an  engine  of  oppres- 
sion." ^  Although  under  modem  conditions  this  danger  of  intimidation 
has  passed  away,  still  "  the  public  advantage,  even  with  powerful  and  incor- 
ruptible courts,  of  *  letting  sleeping  dogs  lie/  "  •  and  the  public  necessity  of 
discouraging  "  the  traffic  of  merchandising  in  quarrels,  of  huckstering  in 
litigious  discord,"  ^  demand  as  strongly  as  ever  the  condemnation  of  these 
practices.  The  immense  volume  of  our  present-day  personal  accident  liti- 
gation, however,  might  serve  to  suggest  that  this  consideration  has  not  always 
been  borne  in  mind  by  the  courts. 

Champerty  and  maintenance  have  been  discountenanced  in  three  ways : 
(i)  as  crimes,  (2)  as  torts,  giving  a  right  of  action,  aside  from  that  for  malicious 
prosecution,  based  on  the  right  to  freedom  from  molestation  by  suit,  and  (3) 
as  illegal  acts  sufficient  to  render  contracts  involving  them  unenforceable.  As 
criminal  offenses  they  are  obsolete,*  nor  b  the  action  for  damages  common. 
The  practical  modem  interest,  therefore,  centers  in  their  possible  effect  upon 
the  legality  of  contracts.  A  contract  by  an  attorney  to  prosecute  an  action  at 
his  own  expense,  in  behalf  of  his  client,  for  a  share  of  the  proceeds  of  the 
suit,  is  the  typical  modem  case.  Such  a  contract,  of  course,  falls  exactly 
within  the  old  definition  of  champerty  ;  and  the  English  courts,  even  though 
the  attorney,  in  the  utmost  good  faith,  agree  to  take  the  righteous  cause  of 
a  penniless  client  for  a  contingent  fee  of  ten  per  cent  of  the  recovery,  refuse 
to  enforce  it.®  By  American  courts,  on  the  other  hand,  all  such  contracts 
are  usually  enforced,  but  on  various  theories.'  Some  courts,  looking  only 
at  the  old  statutes,  and  seeing  that  the  danger  of  intimidation  of  the  courts 
does  not  exist  in  the  United  States,  reject  the  whole  doctrine.*  Such  a 
view  was  expressed  in  the  recent  case  of  Smits  v.  Hogan,  77  Pac  Rep.  390 
(Wash.).  Others  recognize  the  illegality  of  champerty  and  maintenance  at 
common  law,  but  evade  the  logical  result  wherever  possible  by  technical 
distinctions.  For  example,  if  the  attorney  agree  to  pay  the  costs  of  the 
suit,  the  contract  is  champertous ;  if  he  agree  to  prosecute  the  action  at  the 
client's  expense,  for  a  contingent  fee,  it  is  not  champertous. •  And  in  Massa- 
chusetts, if  the  attorney  stipulate  for  one-fourth  of  the  proceeds,  the  con- 
tract is  champertous ;  if  he  is  to  receive  an  amount  equal  to  one-fourth  of 
the  proceeds,  it  is  good.^° 

Thus  both  English  and  American  courts,  while  taking  opposite  views, 
seem  to  have  this  in  common,  that  they  ignore  the  vital  question  as  to 
whether  or  not  the  particular  contract  under  consideration  is  in  reality 
against  the  public  interest,  as  being  vexatious  and  tending  to  promote  strife, 
or  as  being  extortionate  and  unconscionable.  Unless  it  is  against  public 
policy  for  one  or  the  other  of  these  considerations,  there  would  seem  to  be 
no  reason  for  not  enforcing  it.  This  position  has  been  taken  in  British 
India,  and  approved  by  the  Privy  Council." 

«  2  Cooley,  Bl.  Com.,  3d  ed.,  bk.  IV,  135. 

•  6  L.  Quar.  Rev.  160. 

•  Knight  Bruce,  L.  },,  in  Reynell  v.  Sprye,  i  De  G.  M.  &  G.  660,  686. 

•  3  Steph.,  HUt.  Eng.  Crim.  Law  234. 

•  Strange  v.  Brennan,  i^  Sim.  346. 

7  Bayard  v,  McLane,  3  Harr.  (Del.)  139,  216. 
'  Mathewson  v.  Fitch,  22  Cal.  86. 

•  West  Chicago,  etc.,  Commissioners  v.  Coleman,  108  111.  591,  601. 
*°  Blaisdell  v.  Ahem,  144  Mass.  39 j,  395. 

U  Ram  Coomar  Coondoo  v.  Chunoer  Canto  Mookerjee,  L.  R.  2  A.  C.  186,  210. 
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Rights  and  Liabilities  of  Executors.  —  The  necessity  for  some 
legal  means  by  which  the  claims  of  a  testator  could  be  collected  and  his 
debts  paid  was  met  in  the  Roman  law  by  the  fiction  that  the  testator's  legal 
persona  in  which  were  vested  all  his  rights  and  obligations,  was  continued 
in  the  heir.^  In  the  English  law  the  practice  of  making  sealed  instruments 
run  from  the  obligor  and  his  heirs  to  the  obligee  and  his  heirs,  only  par- 
tially relieved  the  difficulty.  The  courts  in  the  early  cases  finally  solved  it 
by  regarding  the  executor  as  "  the  attorney  of  the  deceased,"  *  and  the 
goods  as  being  "  bona  testatoris  and  only  in  custodia  executoris'*  •  The  use 
of  the  term  executor  and  such  other  terms  as  gardiator^  procurator^  and 
dispensatory  seem  to  suggest  a  mere  power  to  carry  out  the  wishes  of  the 
testator.  On  this  theory  the  authority  of  the  executor  over  the  personalty 
might  well  be  regarded  as  analogous  to  the  power,  sometimes  possessed  by 
him,  to  dispose  of  the  realty  held  by  the  heir  or  devisee.  In  neither  case  is 
title  in  the  executor. 

Either  the  fiction  that  the  executor  continues  the  legal  persona  of  the 
deceased,  or  the  conception  of  the  executor  as  the  donee  of  a  power,  ex- 
plains the  limitations  on  his  authority.  Under  the  former  theory,  he  is 
like  a  corporation  sole  with  enumerated  powers.  His  duty  is  to  collect 
and  distribute  the  estate.  Accordingly,  he  cannot  sue  for  the  personal 
wrongs  to  the  testator,  not  prejudicial  to  the  estate.*  Neither  can  he  make 
contracts,*  nor  continue  a  partnership  of  the  deceased,  even  for  the  benefit 
of  infant  children,  without  incurring  personal  liability  to  creditors.*  The 
same  result  is  reached  on  the  view  that  the  executor  is  merely  empowered 
to  administer  the  estate,  for  he  can  do  no  act  beyond  the  scope  of  his 
authority. 

Without  resort  to  one  of  these  fictions  it  would  seem  impossible  to  ex- 
plain not  only  these  cases  but  also  the  following  well-settled  propositions. 
First,  one  incapable  of  holding  property  may  be  made  an  executor.' 
Second,  on  the  one  hand,  property  held  as  executor  is  not  forfeited  by 
sentence  of  outlawry;'  and  cannot  be  taken  upon  execution  against  the 
executor  as  an  individual ;  •  nor  does  it  pass  to  his  assignee  in  bankruptcy." 
On  the  other  hand,  the  executor's  own  property  is  not  liable  for  the  debts 
of  the  testator."  Third,  a  particular  estate,  held  by  the  executor  as  ex- 
ecutor, does  not  merge  in  the  fee  acquired  by  him  as  an  individual.^* 
Fourth,  chattels  bequeathed  to  an  executor,  are  held  by  him  in  his  repre- 

^  See  Prof.  Langdell  in  4  Harv.  L.  Rev.  10 i  ;  see  also  Maine,  Ancient  Law  5th  ed. 
181. 

*  Gargraffe's  Case,  14  H.  6  f.  146  cited  in  3  Bulst.  i,  24. 

^  Stanford  fol.  188  f.  cited  in  3  Bulst.  i,  24.  Simon  de  Montfort  smpointed  his  wife, 
not  as  his  executor,  but  as  his  attorney.  See  2  Poll.  &  Maitland,  Hist,  of  Eng.  Law 
[2d  cd.]  336. 

^  Chamberlain  v,  Williamson,  2  M.  &  S.  408. 

*  Johnson  v.  Wallis,  112  N.  Y.  230. 

*  See  Parker  v;  Pratt,  i  T.  R.  287 ;  Allsop  v,  Mather,  8  Conn.  554 ;  but  see  contra^ 
Tisch  V.  Rockafellow,  209  Pa.  419.  The  executor  may,  however,  continue  the  partner- 
ship as  a  trustee.  In  that  case  he  would  still  be  liable  personally.  For  the  distinction 
between  an  executor  and  a  trustee,  see  Ames,  Cas.  on  Trusts  r2d  ed.]  73,  74. 

^  See  21  H.  6  f.  7,  and  cases  cited  in  King  v.  Hanger,  3  Bulst.  i,  24. 

^  Gargraffe's  Case,  supra,  and  cases  cited  in  King  v.  Hanger,  3  Bulst.  i,  24. 

*  Farr  v.  Newman,  4  T.  R.  621. 

1'^  Note,  3  Burr.  1369.  The  property  does  pass  to  the  assignee  in  bankruptcy  if  the 
executor  had  previously  treated  the  property  as  his  own.  Quick  v,  Staines,  i  Bos.  & 
Pul.  293. 

"  Harrison  v,  Beacles,  3  T.  R.  688. 

"  Webb  V.  Russell,  3  T.  R.  393. 
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sentative  capacity,  until  election  to  take  as  legatee.**  Fifth,  the  rights  of 
an  executor  vest  at  the  death  of  the  testator,  so  that  he  may  sue  for  subse- 
quent trespasses  committed  before  his  approval  by  the  court.  Finally,  on 
a  claim  against  the  estate,  the  executor  must  be  sued  as  executor. 

The  doctrine  of  dual  personality  was  lately  applied  in  New  York,  where 
an  executor  sued  both  individually  and  in  his  representative  capacity  was 
permitted  to  be  represented  by  two  counsels.  Roche  v.  O' Connor j  95  N.  Y. 
A  pp.  Div.  496.  This  fiction  is  also  used  by  Mr.  Justice  Holmes  to  ex- 
plain the  rule  which  makes  residuary  legacies  general  rather  than  specific.** 
Formerly  *^  the  executor  was  entitled  to  the  residue,  not  *'  as  legatee  of 
those  specific  chattels,  but  because  he  represented  the  testator,  and  there- 
fore had  all  the  rights  which  the  testator  would  have  had  after  distribu- 
tion." **  Although  the  residue,  to-day,  is  usually  bequeathed  specifically, 
its  character  as  a  general  bequest  is  retained. 


RECENT  CASES. 

Agency — Liability  of  Principal  to  Third  Persons  in  Tort  —  Restriction 
OP  Choice  to  Licensed  Class.  —  In  an  action  against  the  defendant  for  the  tort  of 
his  mine  manager,  the  defendant  set  up  that  he  was  excused  from  such  liability  by  the 
provisions  of  a  statute  enacting  that  such  managers  be  hired  only  from  a  class  licensed 
by  the  state.  Held^  that  the  statute  furnishes  no  defense.  Fulton  v.  WUmingtony  elc, 
Co.,  37  Chic.  Leg.  News  75  (U.  S.  Circ.  Ct.,  N.  D.  111.,  1904). 

The  law  of  England  has  long  since  been  settled  in  accord  with  this  holding.  Martin 
V.  TemperUy,  4  Q.  B.  98.  In  the  United  States  the  few  cases  that  have  Men  found 
are  in  conflict.  On  one  side  is  the  present  decision,  following  a  previous  tendency  of 
the  Illinois  state  courts.  Cf,  Consolidated,  etc.,  Co,  of  St.  Louis  v.  Seniger,  179  111.  370. 
Squarely  opposed  is  a  Pennsylvania  decision,  holding  a  state  statute,  which  expressly 
attempted  to  impose  the  liability  contended  for  in  the  principal  case,  unconstitutional. 
Durkin  v.  Kingston  Coal  Co.,  171  Pa.  St.  193.  The  decision  of  the  circuit  court  seems 
right.  The  restriction  of  the  employer's  choice  to  a  licensed  class  modifies  no  factor 
which  led  the  common  law  to  impute  to  the  master  the  tort  of  his  servant.  Pov/er  of 
control,  not  latitude  of  selection,  is  the  criterion  of  his  obligation.  The  employer's 
right  to  supervise,  direct,  and  discharge  for  disobedience  or  incompetency  remains 
unabridged.    So  should  his  liability. 

Bankruptcy  —  Discharge — Interpretation  of  Statute.  —  The  amendment 
of  1903  to  the  Bankruptcy  Act  of  1898,  in  amending  §  14  b,  provides  that  "  The  judge 
shall  .  •  .  discharge  tlie  applicant  unless  he  has  (5)  in  voluntary  proceedings  been 
granted  a  discharge  in  bankruptcy  within  six  ^ears."  A  bankrupt  applied  for  a  dis- 
charge in  involuntary  proceedings.  It  was  objected  that,  as  he  had  been  granted  a 
discharge  in  voluntary  proceedings  within  six  years,  he  could  not,  under  the  clause 
quoted,  be  granted  a  discharge  in  the  present  proceedings.  Held,  that  the  objection 
must  be  sustained.    Matter  of  Neely^  12  Am.  B.  Rep.  407  (U.  S.  Dist.  Ct.,  S.  D.  N.  Y.). 

As  the  other  clauses  in  §  14  b  apply  to  present  proceedings,  both  voluntary  and 
involuntary,  the  fact  that  the  fifth  clause  begins  with  the  words  "in  voluntary  proceed- 
ings "  would  naturally  indicate  an  intention  that  those  words  also  should  be  construed 
to  apply  to  present  rather  than  to  former  proceedings.  The  court's  decision  seems 
doubtful  also  on  principle.  The  recent  tendency  in  America  has  been  to  give  debtors 
a  discharge  whenever  their  creditors  force  them  into  bankruptcy.  18  U.  S.  Stat,  at 
Large,  part  3,  c.  390,  p.  180.  If  the  creditor  gets  the  benefit  of  an  equal  distribution 
of  the  assets,  it  seems  just  that  the  debtor  should  be  freed  from  the  handicap  of  debt, 

*•  Garrett  v.  Lister,  i  Lev.  25;  see  also  Dyer  277  b. 
**  Holmes,  Common  Law  344. 

^  The  law  allowing  the  executor  to  take  the  residue,  when  not  otherwise  disposed 
of,  was  changed  by  the  St.  11  Geo.  4  and  i  Wm.  4,  c.  40. 

15 


Digitized  by 


Google 


226  HARVARD  LAW  REVIEW. 

particularly  when  he  took  no  part  in  instituting  the  present  proceedings.  The  con- 
struction contended  for  would  apparently  fulfill  the  object  of  the  amendment  in  pre- 
venting frequent  voluntary  proceedings  quite  as  well  as  that  adopted  by  the  court.  It 
would  therefore  seem  that  an  interpretation  contrary  to  the  tendency  of  American 
legislation  and  to  obvious  justice  to  the  debtor  should  not  have  been  adopted  unless 
warranted  by  less  ambiguous  language  than  that  used. 

Bills  and  Notes  —  Alterations  —  Liability  of  Negligent  Party  for 
Fraudulent  Alterations.  —  The  plaintiffs  signed  a  check  drawn  by  one  of  their 
coexecutors,  leaving  spaces  permitting  of  easv  alteration.  The  drawer,  after  presenta- 
tion, filled  in  the  blank  spaces,  and  the  bank  paid  the  check  for  the  raised  amount. 
Held,  that  the  bank  is  not  liable  for  the  extra  amount  of  the  check  thus  fraudulently 
altered.     Mar  shall  v.  Colonial  Bank  of  Australia,  29  Vict.  L.  Rep.  804. 

The  Australian  court  followed  Young  v.  Grole,  4  Bing.  253,  which,  if  not  overruled 
in  terms,  is  discredited  in  England.  For  a  discussion  of  the  principles  involved  in  the 
case,  see  17  Harv.  L,  Rev.  143. 

Champerty  and  Maintenance  —  General  Policy  of  the  Modern  Law. — 
The  defendant,  an  attorney,  made  a  contract  with  a  client  whereby  the  defendant  was 
to  bring  and  prosecute,  at  his  own  expense,  an  action  by  the  client  against  the  plain- 
tiff, a  physician,  for  malpractice,  and  was  to  receive  one  third  of  the  amount  recovered. 
The  action  was  brought  and  resulted  in  a  judgment  against  the  client  for  costs.  The 
plaintiff  then  brought  this  action  to  recover  the  attorney's  fees  and  costs  incurred  in 
defending  the  former  action,  by  wapr  of  damages  for  the  champerty  and  maintenance 
of  the  defendant's  contract  with  his  client,  in  consequence  of  which  the  former  suit 
was  brought.  Heldy  that  the  plaintiff  cannot  recover.  Smits  v.  Hogan,  77  Pac.  Rep. 
390  (Wash.).    See  Notes,  p.  222. 

Conflict  of  Laws  —  Jurisdiction  for  Divorce  —  Extra-Territorial 
Validity  of  Decrees  Granted  without  Actual  Notice  to  Defendants. — 
A  divorce  was  granted  in  Missouri  after  service  by  publication  upon  the  defendant,  a 
non-resident,  who  received  no  actual  notice  of  the  institution  of  the  suit  Held,  that 
the  decree  is  not  valid  in  New  Jersey.  Davenport  v.  Davenport,  58  Atl.  Rep.  535 
(N.  J.,  Ch.).    See  Notes,  p.  215. 

Conflict  of  Laws  —  Marriage  —  Capacity  of  Parties  Decided  by  Law 
OF  Place  of  Celebration. — The  statutes  of  Rhode  Island  made  a  guardian's 
written  consent  requisite  for  obtaining  a  marriaee  license  and  also  provided  that  all 
contracts  made  by  a  ward  should  be  void.  A  Rhode  Island  man,  under  guardianship, 
married  a  Rhode  Island  woman  in  Massachusetts,  without  the  consent  of  his  guardian. 
Held,  that,  whether  a  marriage  so  celebrated  in  the  state  would  be  valid  or  not,  this 
one,  as  it  was  lawfully  celebrated  in  Massachusetts,  must  be  regarded  as  valid.  Ex 
parte  Ckace,  58  Atl.  Rep.  978  (R.  I.). 

This  is  a  decision  of  a  new  jurisdiction  on  a  question  on  which  there  is  a  square 
conflict  of  authority.  The  general  rule  in  this  country  is  that  a  marriage,  valid  where 
celebrated,  b  valid  everywhere,  even  if  it  would  have  been  invalid  if  performed  in  the 
domicile  of  the  parties.  Commonwealth  v.  Lxine,  1 13  Mass.  458.  In  £nfi;Iand  the  law 
formerly  was  the  same.  Dalrymfle  v.  Dalr^ple,  2  Hag.  Con.  54.  But  it  is  now 
settled  in  England  that  the  law  of  the  domiale  of  the  parties  determines  the  capacity 
to  marry.  Sottomayor  v.  DeBarros,  3  P.  D.  I.  The  English  view  has  some  support 
here,  but  most  of  the  cases  can  be  brought  within  the  admitted  exception  that  such 
foreign  marriages  will  not  be  recognized  ff  against  the  policy  of  the  law  or  contrary  to 
good  morals.  See  Commonwealth  v.  Lane,  supra.  The  doctrine  of  the  principal  case 
seems  preferable  to  the  English  view,  which  is  apt  frequently  to  result  in  marriages 
being  held  good  in  some  countries  and  void  in  others.  Cf.  Brook  v.  Brook,  9  H.  L. 
Cas.  193.  The  American  view  accords  with  the  earlier  cases,  and  greatly  lessens  the 
probability  of  such  disastrous  conflicts. 

CoNFLicr  OF  Laws  — Rights  of  Foreign  Corporations  —  Corporations 
Formed  in  One  .State  to  Tran.sact  Business  in  Another. —  A  company  in- 
corporated under  the  laws  of  Kansas  was  given  by  its  charter  no  powers  other  than 
that  of  dealing  in  real  estate  in  Oklahoma.  Held,  that  the  corf>oration  will  not  be 
recognized  in  Oklahoma.     Myatt  v.  Ponca  City,  etc.,  Co.,  78  Pac.  Rep.  185  (Okla.). 

It  is  the  general  rule  that  corporations  formed  under  the  laws  of  one  state  may 
carry  on  business  in  another.  Bank  of  Augusta  v.  Earle,  13  Pet.  (U.  S.)  519.  This 
rule  includes  corporations  which,  though  authorized  to  act  in  the  states  in  which  they 
are  chartered,  transact  the  greater  part  of  their  business  elsewhere.    Hanna  and  Fin- 
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ley  V.  International  Petroleum  Co.^  23  Oh.  St.  622.  Some  courts  have  made  no  excep- 
tion in  cases  in  which  the  corporations  were  authorized  to  do  nothing  in  the  states  mr 
which  they  were  created.  Lancaster  v.  Amsterdam  Improt'ement  Co,,  140  N.  Y.  570. 
The  view  taken  by  the  court  in  the  principal  case  that  the  doctrine  of  comity  does  not 
require  that  one  state  should  be  given  unlimited  power  to  dispose  of  the  franchise  of 
acting  as  a  corporation  in  another  seems  sound,  however,  and  is  supported  by  some 
authority.  H/ll  v.  Beach^  12  N.  J.  Eq.  31.  It  would  seem,  moreover,  that  the  tacts  in 
the  case  are  not  essentially  different  from  those  upon  which  a  Kansas  court  has  held 
that  a  foreign  corporation  empowered  by  its  charter  to  act  anywhere  except  in  the 
state  ot  its  creation  is  not  entitled  to  recognition.  Land,  etc,,  Co.  v.  Commissioners  0/ 
Coffey  County,  6  Kan.  245. 

Contributory  Negligence  —  Imputed  Negligence  —  Gratuitous  Passen- 
ger.—  The  plaintiff,  an  infant,  was  injured  through  the  concurrent  negligence  of  the 
defendant  company  and  of  the  driver  of  the  team  m  which  she  was  riding,  //eld,  that 
the  negligence  of  the  driver  is  not  to  be  imputed  to  the  infant  so  as  to  prevent  recovery. 
//ampei  v.  Detroit,  etc.,  Ry.  Co.,  100  N.  W.  Rep.  1002  (Mich.).     See  Notes,  p.  219. 

Costs  — Security  for  Costs  — Bond  of  Non-Resident.  —  A  litigant,  required 
to  give  security  for  costs,  offered  the  bond  of  a  foreign  guaranty  company  which  kept 
property  within  the  jurisdiction  for  the  sole  purpose  of  secunng  its  liabilities.  The 
court,  although  admitting  the  bond  was  good  security,  refused  it  on  the  ground  that  as 
a  matter  of  law  a  bond  of  a  foreign  company  could  not  be  accepted,  //eld,  that  the 
bond  should  be  accepted,  since  each  case  must  be  decided  on  its  own  merits.  Aldrich 
V.  British,  etc.,  Co.,  53  W.  R.  I  (Eng.,  C.  A.). 

Although  this  question  does  not  seem  to  have  arisen  often  in  England,  previous  de- 
cisions have  taken  the  opi>osite  view,  that  the  bond  of  a  non-resident  was  not  good 
security  for  costs  even  though  he  had  property  within  the  jurisdiction.  Knigkt  v. 
DeBlaquier,  i  Ir.  Eq.  375.  In  the  Unitea  States  such  a  question  does  not  often  come 
up,  as,  by  statute  in  many  states,  a  surety  must  be  a  resident  Even  where  there  is  no 
such  statutory  provision,  the  same  result  has  been  reached  on  the  ground  of  the  diffi- 
culty in  ascertaining  the  solvency  of  the  foreign  surety,  and  also  in  proceeding  against 
him  in  case  of  the  principal's  default.  Snedicor  v.  Bamett,  9  Ala.  434.  These  reasons 
are  valid  where  the  surety  has  no  property  within  the  state ;  but  where  he  has  sufficient 
assets  there  to  warrant  the  court  in  accepting  his  bond  save  for  the  fact  that  he  is  a 
non-resident,  there  seems  to  be  no  good  reason  for  rejecting  it  under  an  arbitrary  rule 
of  law,  as  his  property  may  be  reached  to  satisfy  any  claim.  See  Pennoyer  v.  Neff, 
95  U.  S.  714. 

Covenants  Running  with  the  Land  —  Fencing  —  Right  to  Recover 
AGAINST  Assignee  of  Covenantor.  — The  plaintiff  transferred  land  to  a  railroad 
company  by  a  deed  in  which  the  latter  covenanted  to  build  and  maintain  fences  alone 
the  whole  extent  of  the  land  granted.  The  railroad  company  assigned  to  the  defend- 
ant, who  failed  to  perform  these  covenants.  The  plaintiff  sued  the  defendant  for 
breach  of  covenant,  //eld,  that  the  plaintiff  may  recover.  Chicago,  etc.,  Ry.  Co.  v. 
McEwen,  71  N.  E.  Rep.  926  (Ind.,  App.  Ct.).    See  Notes,  p.  214. 

Criminal  Law  — Double  Jeopardy  —  Continuous  Offense.  —  The  defend- 
ant, who  had  been  convicted  and  fined  for  engaging  in  the  business  of  procuring 
laborers  for  employment  outside  the  state  without  having  paid  the  annual  license  tax 
required  by  law,  was  indicted  in  the  same  year  for  continuing  the  offense  after  the 
conviction,  //eld,  that  the  conviction  is  a  bar  to  further  prosecution  during  the  current 
year.    State  v.  Koberson,  48  S.  E.  Rep.  5p6  (N.  C). 

The  general  rule  forbidding  double  jeopardy,  when  applied  to  continuing  offenses, 
is  that  a  conviction  is  a  bar  to  a  subsequent  indictment  which  charges  commission  of 
the  offense  during  any  time  prior  to  the  finding  of  the  first  indictment,  at  least  where 
the  first  indictment  did  not  charge  the  offense  within  specified  dates.  People  v.  Cox, 
107  Mich.  435.  This  seems  fairly  to  imply  that  if  the  offense  were  continued  after 
conviction  it  would  be  again  indictable.  A  few  cases  hold  this  directly.  State  v. 
fudge,  43  La.  An.  11 19;  Gormley  v.  State,  37  Oh.  St.  120;  see  Dixon  v.  Corporation  oj 
Washington,  4  Cranch  (U.  S.)  114.  Moreover  the  principal  case  seems  questionable 
on  principle  as  well  as  on  authority.  The  court  was  doubtless  influenced  by  the  fact 
that  the  minimum  fine  equalled  the  amount  of  the  tax.  Hut  it  is  difficult  to  see  how 
the  punishment  of  what  had  been  illegal  could  make  the  continuance  of  it  legal.  A 
license  implies  permission  from  the  proper  authorities,  and  the  defendant  could  not 
legally  engage  in  the  business  until  he  had  received  that  permission.  Continuing 
to  do  so  after  conviction  should  have  been  considered  a  new  offense. 
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Criminal  Law— Double  Jeopardy— Right  of  State  to  Appeal.  —  The 

flaintiff  in  error  was  tried  for  embezzlement  by  a  magistrate's  court  in  the  Philippine 
stands  and  was  acquitted.  An  act  of  Congress  applying  to  the  islands  prohibited 
double  jeopardy.  The  prosecution  sought  an  appeal  on  the  ground  that  it  was  allowed 
under  the  Spanish  interpretation  of  double  jeopardy.  Nelalt  that  an  appeal  does  not 
lie.  Holmes,  J.,  dissented.  Kepner  v.  United  States,  24  Sup.  Ct.  Rep.  797.  See 
Notes,  p.  216. 

Damages  —  Exemplary  —  Plaintiff  Entitled  as  Matter  of  Right.  — 
Held^  that  when  the  defendant's  trespass  is  willful,  wanton,  or  malicious,  it  is  the  jury's 
duty  to  assess  exemplary  damages,  since  such  damages  are  not  merely  punitive,  but 
are  given  in  vindication  of  a  private  right.  Beaudrot  v.  Southern  Ry.  Co.,  48  S.  £.  Rep. 
io6(S.  C). 

Exemplary  damages  are  to  be  sharply  distinguished  from  damages  imposed  for  the 
indignit}^  or  mental  suffering  inflicted  by  a  wanton  or  malicious  tort.  Courts  which 
deny  a  right  to  the  former  freely  accord  the  latter.  Smith  v.  Holcotnby  09  Mass.  552. 
Ana  where  the  former  are  awarded,  instructions  that  they  be  assessed  m  addition  to 
the  latter  are  unexceptionable.  Bonelli  v.  Bowen^  70  Miss.  142.  It  would,  therefore, 
seem  that  exemplary  damages,  if  allowed  at  all,  should  be  regarded  as  solely  punitive  ; 
for  the  plaintiff's  right  to  be  compensated  for  the  aggravating  elements  of  wantonness 
or  malice  has  already  been  amply  vindicated ;  and  he  can  accordingly  hardly  be  heard 
to  complain  if  the  imposition  of  such  damages  be  left  to  the  discretion  of  the  jury.  See 
Webb  V.  Gilman,  80  Me.  177.  The  South  Carolina  court  itself  has  held  that  when  ex- 
emplary damages  are  assessable,  evidence  of  the  defendant's  pecuniary  means  is  ad- 
missible,—  a  position  somewhat  difficult  to  reconcile  with  the  theory  that  these 
damages  are  compensatory.  Rcwe  v.  Moses,  Q  Rich.  (S.  C.)  42^.  The  principal  case 
has  since  been  followed  by  the  same  court  See  Poulnot  v.  The  Western  Union  Tele- 
graph Co.,  48  S.  E.  Rep.  622  (S.  C). 

Elections  —  Illegal  Votes  —  Apportionment.  —  In  an  election  for  a  county 
official,  the  returns  from  one  township  indicated  the  presence  of  six  illegal  votes.  It 
was  impossible  to  determine  for  which  of  the  candidates  these  votes  had  been  cast. 
The  appellant  filed  a  petition  to  contest  the  election.  Held,  that  the  illegal  votes 
should  be  apportioned  between  the  candidates  in  the  proportion  that  the  vote  of  each 
bears  to  the  whole  number  of  votes  cast.     Choisser  v.  Yorh^  71  N.  E.  Rep.  940  (111.). 

There  are  three  methods  of  dealing  with  this  question :  First,  accept  the  returns 
without  alteration.  Ex  parte  Murphy,^  Cow.  (N.  Y.)  153.  Second,  adopt  the  method 
of  the  principal  case.  Peofle  v.  Cicott,  16  Mich.  283.  Third,  reject  the  returns  con- 
taining illegal  ballots,  and,  if  necessary,  order  a  new  election.  Attorney  General  v. 
McQuade,  94  Mich.  439.  The  first  view,  if  followed,  would  give  undue  electond  weight 
to  the  township  from  which  the  illegal  returns  came  in  comparison  with  other  town- 
ships. The  second  method  would  obviate  the  difficulty  of  the  first  by  cutting  down  the 
vote  to  its  correct  numerical  basis ;  but,  as  between  the  candidates,  where  the  election 
is  in  doubt,  the  injustice  would  remain ;  for  a  mere  apportionment  of  the  illegal  votes 
could  not  change  their  relative  positions.  Under  such  circumstances  the  better  plan 
would  be  to  reject  the  returns  and  order  a  new  election.  This  would  do  justice  as 
between  the  candidates,  carry  out  the  will  of  the  people,  and  take  away  the  incentive 
for  fraud. 

Executors  and  Administrators  — Rights,  Powers,  and  Duties — Right  to 
Representation  by  Two  Counsel.  —  Held,  that  where  an  executor  is  sued  both 
individually  and  in  his  representative  capacity,  he  is  entitled  to  be  represented  by  two 
counsel.     Roche  v.  0*Connor,  95  N.  Y.  App.  Div.  496.    See  Notes,  p.  224. 

Extradition  —  Interstate  Extradition  —  Defense  of  Statute  of  Limi- 
tations. —  The  petitioner  was  held  under  an  extradition  warrant  for  a  crime  commit- 
ted five  years  previously.  In  habeas  corpus  proceedings  it  was  proved  that  in  the 
demanding  state  an  indictment  must  be  brought  within  two  years  of  the  commission  of 
the  offense,  except  in  the  case  of  persons  fleeing  from  justice.  The  petitioner  had  not 
spent  two  years  in  that  state  since  the  crime.  Held^  that  the  prisoner  may  be  ex- 
tradited, irrespective  of  the  motive  with  which  he  left  the  demanding  state.  In  re 
Bruce,  132  Fed.  Rep.  390  (Circ.  Ct.,  Dist.  of  Md.). 

The  words  "  fleeing  from  justice  "  in  extradition  statutes  do  not  require  willful  or 
conscious  flight.  In  re  WhiU,  55  Fed.  Rep.  54.  There  seems  little  reason  for  a  dif- 
ferent reading  of  similar  phraseology  in  criminal  statutes  of  limitation,  since  the  im- 
portant fact  m  either  case  is  that  the  accused  consciously  puts  himself  outside  the 
jurisdiction.     Yet  the  consciousness  of  flight  is  generally  considered  necessary  in  this 
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case.  United  Stairs  v.  O* Brian,  j  Dill.  (U.  S.  C.  C.)  381 ;  see  Sireep  v.  United  States, 
160  U.  S.  128.  Hut  upon  extradition  proceedings  the  inc^uiry  is  mainly  whether  the 
defendant  is  substantially  charged  with  crime  and  is  a  fugitive  from  justice  in  the  sense 
of  the  extra lition  statutes.  Roberts  v.  Reilly,  1 16  U.  S.  80.  He  is  substantially  charged 
in  the  federal  court,  although  the  indictment  shows  that  the  statute  of  limitations  has 
run ;  for  the  statute  constitutes  a  mere  defense  of  fact  for  the  jury.  United  States  v. 
Cook,  17  Wall.  (U.  S.)  168.  It  follows  that  the  accused  may  only  show  by  this  defense 
in  extradition  proceedings  that  he  was  within  the  demanding  state  for  the  statutory 
period,  and  hence  did  not  leave  it  as  a  fugitive  from  justice  as  that  phrase  is  interpreted 
in  the  extradition  laws. 

Highways  —  Rights  and  Remedies  of  Abutters  —  Action  by  Specially 
Assessed  Proprietor.  —  The  plaintiff,  a  landholder,  who  had  been  specially  assessed 
for  the  repair  of  a  contiguous  road,  sued  the  members  of  the  board  of  local  improve- 
ments, alleging  that  they  corruptly  caused  to  be  laid  a  pavement  inferior  to  that  ex- 
pressly required  by  the  ordinance,  and  that  the  property  of  the  plaintiff  was  thcrebv 
decreased  in  value.  Held,  that  a  demurrer  to  the  declaration  should  be  overruled. 
Gage  V.  Springer,  71  N.  E.  Rep.  860  (111.). 

At  common  law,  one  cannot  recover  for  a  default  causing  damage  similar  in  kind 
though  different  in  degree  to  the  public.  Payne  v.  Partridge,  i  Salk.  12.  In  the 
present  case  it  is  admitted  that  there  would  ordinarily  have  been  no  action,  even  though 
the  officials,  in  contravention  of  an  express  ministerial  duty,  had  rendered  the  road 
impassable ;  for  a  badly  paved  street,  however  much  it  might  injure  the  plaintiff, 
would  cause  inconvenience  and  depreciation  of  property,  in  some  measure,  to  every 
one  living  in  the  community.  The  court,  however,  attempts  to  derive  damage  peculiar 
in  kind  from  the  fact  of  special  assessment.  Though  it  is  believed  that  there  are  no 
cases  in  point,  this  distinction  seems  untenable.  The  plaintiff  was  not  complaining  of 
the  assessment,  but  of  the  faulty  pavement,  and  it  matters  not  how  or  by  whom  the 
expense  of  the  pavement  was  defrayed;  the  damage  which  the  plaintiff  suffers  by 
having  it  badly  laid,  remains  precisely  the  same. 

Homicide  —  Suicide  —  Accessories  before  the  Fact.  —  A  statute  provided 
that  in  all  felonies  accessories  before  the  fact  should  be  liable  to  the  same  punishment 
as  the  principal,  and  might  be  prosecuted  jointly  with  the  latter,  or  severally,  though 
the  principal  had  not  been  taken  or  tried.  Held,  that  an  accessory  before  the  fact  to 
a  suicide  is  guilty  of  murder  as  a  principal  in  the  second  degree.  Commonwealth  v. 
Hicks,  82  S.  W.  Rep.  265  (Ky.). 

The  common  law  conception  of  suicide  as  a  form  of  murder  is  here  adopted  by  the 
court.    For  a  discussion  of  the  principles  involved,  see  17  Harv.  L.  Rev.  566. 

Joint  Wrongdoers  —  Judgment  as  to  One  and  Non-Suit  as  to  Another.  — 
The  plaintiff  brought  a  joint  action  against  a  railroad  company  and  its  special  officer 
for  injuries  inflicted  by  the  latter.  A  non-suit  was  entered  as  to  the  company  and  a 
judgment  was  rendered  against  the  officer.  The  entry  of  non-suit  was  appealed. 
Held,  that  since  the  plaintiff  has  one  judgment  on  the  joint  action,  the  judgment  of 
non-suit  cannot  be  reversed.    Higby  v.  Pennsylvania  R,  R.  Co.,  209  Pa.  St.  453. 

An  injured  party  may,  at  his  election,  sue  joint  tort-feasors  jointly  or  severally. 
Cabell  "9.  Vaughan^  i  Wms.  Saund.  291  f;  Sessions  v.  Johnson,  95  U.  S.  347  (semble). 
Logically,  once  having  made  his  choice,  he  cannot  turn  a  joint  into  a  several  action. 
Accordingly,  in  Pennsylvania,  a  plaintiff,  having  sdleged  a  joint  tort,  is  not  allowed 
to  enter  a  nolle  prosequi  as  to  one  defendant  and  recover,  as  to  another,  for  a  several 
tort.  Wiest  v.  Electric^  etc,,  Co.,  200  Pa.  St.  148;  cf.  Wallace  v.  Third  Avenue  R.  R. 
Co.,  36  N.  Y.  App.  Div.  57.  In  the  principal  case  the  plaintiff  elected  a  joint  action 
and  the  non-suit  could  not  change  its  nature.  The  judgment  secured  was  joint  and, 
on  principle,  he  could  not  split  it  by  appealing  from  that  part  constituted  by  the  non- 
suit. Cf.  Lresev.  Sherwood,  21  Cal.  151.  The  court  rests  its  decision  on  this  narrow 
pound  of  technical  procedure,  but  modern  practice  generally  allows  greater  liberality. 
The  action  has  been  considered  both  joint  and  several,  and  so,  in  New  York,  a  contrary 
decision  was  reached.  Hurley  v.  Aew  York,  etc.,  Co.,  13  N.  Y.  App.  Div.  167.  For 
purposes  of  review  the  action  was  regarded  as  severed,  and  a  new  trial  granted  as  to 
one  defendant. 

Jury  —  Challenge  for  Cause  — Service  on  Former  Trial.  —  Two  alder- 
men were  successively  convicted  of  receiving  bribes,  on  informations  substantially 
identical.  A  witness  on  the  first  trial  had  testified  to  the  guilt  of  the  second  defendant. 
The  testimony,  however,  was  purely  corroborative,  nor  did  it  appear  that  either  of 
the  defendants  knew  of  the  other's  offense.  Five  of  the  jurors  in  the  second  trial  had 
served  on  the  first,  all  of  whom  denied  having  formed  any  opinion  as  to  the  guilt  or 
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innocence  of  the  defendant.    The  court  overruled  the  defendant's  challenge  for  cause. 
ffeltiy  that  the  ruling  is  error.    People  v.  Mol,  loo  N.  W.  Rep.  913  (Mich.). 

Where  the  facts  sufficiently  ap[>ear,  the  cases  in  which  service  on  a  former  trial  cf 
another  defendant  has  been  held  ground  for  disqualification,  seem  regularly  to  fall  into 
two  classes:  (1)  where  there  was  participation  in  the  offense;  (2)  where  the  verdict  in 
both  cases  depended  on  proof  of  the  same  material  fact.  Examples  of  the  first  class 
are  a  joint  assault,  bribery  of  one  defendant  by  the  other,  and  participation  by  both  in 
the  same  illegal  game.  People  v.  Troy,  96  Mich.  530;  Brown  v.  State,  104  Ga.  736; 
ObenchaiH  v.  State,  3s  Tex.  Cr.  App.  490.  An  instance  of  the  second  class  was  where 
both  defendants  had  sold  liauor  to  a  person  of  known  intemperate  habits.  As  both 
sales  were  admitted,  the  vendee's  reputation  became  the  only  fact  in  issue.  Smith  v. 
State,  55  Ala.  i.  In  the  principal  case  there  was  no  participation,  and  the  evidence 
of  the  second  defendant's  guilt  was  purely  corroborative.  To  raise  upon  such  facts  a 
conclusive  presumption  of  prejudice  woula  seem  scarcely  necessary.  Support  is,  how- 
ever, lent  the  case  by  a  Michigan  statute,  which,  by  prohibiting  the  questioning  of 
jurors  concerning  their  verdict,  might  render  extremely  difficult  any  thorough  ex- 
amination of  a  juror's  professions  of  impartiality. 

Jury  —  Peremptory  Challenges  —  Number  Allowed  when  Several  In- 
dictments ARE  Consolidated. — A  statute  provided  that  "in  all  .  .  .  cases,  civil 
and  criminal,  each  party  shall  be  entitled  to  three  peremptory  challenges."  A  single  de- 
fendant was  tried  on  nine  Indictments  concerning  the  same  scheme  to  defraud,  which 
had  been  consolidated  under  a  statute.  Held^  that  it  is  error  to  restrict  the  defendant 
to  three  peremptory  challenges.  Belts  v.  United  States,  132  Fed.  Rep.  228  (C.  C.  A., 
First  Circ). 

Although  the  rule  laid  down  apparently  places  the  defendant  in  a  better  situation 
than  he  would  have  occupied  if  the  trials  nad  been  separate,  the  few  decisions  upon 
this  statute  are  favorable  to  the  position  of  the  court.  Thus  the  Supreme  Court  of 
the  United  States  has  held  that  when  several  actions  against  different  defendants  are 
consolidated  and  tried  together,  each  defendant  has  three  peremptory  challenges. 
Mutual,  etc.,  Co.  v.  Hillmon,  14 J  U.  S.  285.  And  the  Circuit  Court  ot  Appeals  for  the 
eighth  circuit  has  decided  that  it  is  not  error  to  allow  a  single  plaintiff  m  such  a  con- 
solidated suit  more  than  three  peremptory  challenges.  Times  Publishing  Co.  v. 
Carlisle,  94  Fed.  Rep.  762,  780.  The  result  of  these  decisions  seems  to  be  that  a  trial 
of  several  actions  which  have  been  consolidated,  is,  in  substance,  not  a  trial  of  a  single 
case  but  of  several  separate  ones,  and  that  the  number  of  challenges  should  be  com- 
puted on  this  basis.  As  no  distinction  can  be  taken  under  the  statute  between  civil 
and  criminal  cases,  these  adjudications  would  seem  fully  to  support  the  present  case. 

Limitation  of  Actions  —  Accrual  of  Action  — City  Warrants.  — An 
Oklahoma  statute  authorized  the  levy  of  a  special  tax  for  payment  of  city  warrants. 
After  more  than  the  statutory  period  had  elapsed  since  the  issue  of  his  warrants,  the 
plaintiff  brought  mandamus  to  compel  the  city  officials  to  levy  the  tax.  The  defend- 
ants set  up  the  statute  of  limitations.  Held,  that  the  statute  does  not  begin  to  run  on 
the  warrants  until  the  city  has  provided  a  fund  for  their  payment,  and  that  the  mast^ 
damus  proceedings  are  consequently  not  barred.  Barnes  v.  TUmer,  78  Pac.  Rep.  108 
(Okla.). 

The  decision  purports  to  proceed  upon  the  rule  that  when  payment  of  town  war- 
rants is  to  be  made  out  of  a  particular  fund,  the  cause  of  action  does  not  accrue  until 
that  fund  is  provided.  This  proposition  is  based  upon  an  interpretation  of  the  city's 
promise  as  one  to  pay  when  the  money  is  available,  and  though  denied  in  some  juris- 
dictions, it  may  possibly  be  regarded  as  established.  Lincoln  County  v.  Luning,  133 
U.  S.  529 ;  contra,  Wilson  v.  Knox  County,  28  S.  W.  Rep.  896  (Mo.).  In  most  of  the 
cases,  however,  it  seems  a  fair  inference  from  facts  not  alwavs  clear  that  it  never 
rested  with  the  warrant-holder  to  determine  when  the  fund  should  be  available ;  for 
the  warrants  were  payable  only  out  of  money  derived  from  the  general  taxes  and 
appropriated  to  the  special  purpose,  and  the  creditor  had  no  remedy  on  the  warrants 
if  the  revenues  were  disbursed  in  other  ways.  See  Sawyer  v.  Colgan,  102  Cal.  283. 
In  the  Oklahoma  case  the  plaintiff  could  plainly  have  compelled  the  provision  of  the 
fund  at  any  time  by  instituting  mandamus  proceedings.  Goldman  v.  Conway  County, 
10  Fed.  Rep.  888.  The  case  seems,  therefore,  a  questionable  extension  of  the 
general  principle  relied  on.  See,  however,  Davis  v.  Commissioners  of  Lincoln  County, 
23  Nev.  262. 

Limitation  ok  Actions  —  Nature  and  Construction  ok  Statute  —  Stat- 
utory Liability:  What  Law  Governs.  —  A  Montana  statute  made  directors 
liable  for  corporation  debts  if  they  failed  to  file  an  annual  report,  provided  suit  was 
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brought  by  the  creditor  within  one  year  after  such  failure,  time  not  to  be  counted  in 
favor  of  a  director  out  of  the  state.  Two  years  after  the  plaintiff  had  acquired  a  right 
under  this  statute  against  the  defendant,  who  had  never  been  in  Montana,  a  code  of 
civil  procedure  was  passed  there,  one  section  of  which  limited  the  time  for  bringing 
action  against  directors,  even  as  to  rights  already  accrued,  and  as  against  defendants 
everywhere,  to  three  years.  The  plaintiff  brought  suit  in  Connecticut  more  than  three 
years  after  his  right  had  accrued.  Held,  that  the  Montana  statute  of  limitation  applies 
and  the  action  is  barred.    Davis  v.  MillSf  194  U.  S.  451.    See  Notes,  p.  220. 

Mortgages  —  Rights  and  Liabilities  of  Parties  —  Compensation.  —  A 
mortgagee  in  possession  claimed  on  foreclosure  a  commission  of  five  per  cent  of  the 
rents  as  compensation  for  his  services  in  collecting  them  and  caring  for  the  estate. 
Held,  that  he  is  not  entitled  to  compensation.  Barftard  v.  PaUrson.  100  N.  W.  Rep. 
893  (Mich.). 

The  English  courts  early  established  the  policy  that  no  trustee  is  entitled  to  a  col- 
lateral advantage  as  compensation.  Ayliffe  v.  Murray ,  2  Atk.  58.  This  included  a 
mortgagee  in  possession,  since,  in  so  far  as  he  is  not  holding  as  trustee  for  another,  he 
is  holding  for  himself  as  a  money-lender,  and  so  is  zealously  deprived  of  chances  for 
usury  and  oppression.  Accordingly  equity,  in  its  abundant  sympathy  for  the  mort- 
gagor, refused  to  enforce  an  express  agreement  for  compensation.  French  v.  Baron, 
2  Atk.  120.  But  the  mortgagee  may  reasonably  employ^ an  agent  at  the  expense  of 
the  mortgagor.  Bonithon  v.  Hochmare,  i  Vern.  316.  This  shows  the  services  them- 
selves are  valuable  and  legitimate.  In  the  United  States  it  is  quite  generally  agreed 
by  statute  or  otherwise  that,  in  the  interests  of  efficient  management,  a  fiduciary  should 
receive  compensation.  Barney  v.  Saunders,  16  How.  (U.  S.)  535,  542.  Several  states 
that  reach  this  result  without  statute  apply  the  same  policy  to  the  legitimate  services 
of  the  mortgagee,  under  close  scrutiny  to  avoid  oppression.  Gibson  v.  Crehore,  5  Pick. 
(Mass.)  140.  This  is  m  accordance  with  modern  conceptions,  but  the  weight  of 
authority  is  with  the  principal  case.    Blunt  v.  Syms,  40  Hun  (N.  Y.)  566. 

Parol  Evidence  Rule  —  Construction  of  Instrument  — Rule  Applied 
to  Third  Parties. — A  furnace  companv  contracted  in  writing  with  the  defendants 
for  reduced  freight  rates  on  the  product  ot  **  two  blast  furnaces.  The  company  had 
in  fact  only  one  furnace.  The  plaintiff,  in  an  action  to  recover  for  excessive  freight 
charges  of  the  defendants,  sought  to  introduce  evidence  tending  to  show  that  one  of  the 
two  furnaces  referred  to  in  the  contract  was  a  furnace  operated  by  him,  and  that  he  was 
therefore  entitled  to  the  benefit  of  the  reduced  rates,  although  his  name  did  not  ap- 
pear in  the  instrument.  Held,  that  the  evidence  is  not  admissible.  Thompson  v.  Erie 
R,  R,  Co.,  96  N.  Y.  App.  Div.  539. 

The  court  felt  itself  unable  to  admit  the  evidence  under  the  rule  forbidding  the  in- 
troduction of  extrinsic  evidence  to  vary  a  written  instrument.  But  it  is  commonly 
stated  that  this  rule  applies  on?/  to  the  parties  to  the  instrument.  See  Lowell  Manu- 
facturing Co,  V.  Safeguard  Insurance  Co.,  88  N.  Y.  591.  Accordingly  a  stranger  to  a 
mortgage  deed  has  been  allowed  to  set  up  an  oral  agreement  between  the  debtor  and 
the  mortgagee.  Jewett  v.  Sunbach,  5  S.  D.  iii.  This  distinction  is  reasonable,  since 
it  would  clearly  be  unfair  to  deprive  third  persons  of  the  right  to  contradict  an  instru- 
ment merely  l>ecause  the  parties  who  made  it  are  bound  by  its  terms.  In  the  present 
case,  however,  the  plaintiff,  although  not  mentioned  in  the  agreement  nor  claiming 
under  it  as  assignee,  is  attempting  to  vary  the  terms  of  a  contract  on  which  he  seeks 
to  hold  the  defendant  liable  ;  and  so  the  case  comes  well  within  the  reason  of  the  rule 
which  prevents  the  use  of  extrinsic  evidence  to  vary  what  the  parties  have  agreed 
should  be  the  final  memorial  of  their  transaction.  See  i  Green L.,  Evid.,  i6th  ed., 
§  305  ^• 

Patents  — Infringement— Successive  Conflicting  Decisions  Regarding 
THE  Same  Patent  in  Different  Circuits.  — /T^/^/,  that  in  an  action  for  infringe- 
ment of  patent  the  Circuit  Court  of  the  second  circuit  will  follow  the  Circuit  Court  of 
Appeals  of  the  second  circuit,  notwithstanding  a  contrary  decision  of  the  Circuit  Court 
of  Appeals  of  another  circuit  on  the  same  facts.  Eldred  v.  Breitwieser,  132  Fed.  Rep. 
251  (Circ.  Ct.,  W.  D.  N.  Y.).    See  Notes,  p.  217. 

Railroads  —  Liability  to  Trespassers  —  Contributory  Negligence.  — 
The  defendant's  brakeman,  three  cars  ahead,  threw  pieces  of  coal  at  the  plaintiff, 
who  was  stealing  a  ride  while  the  train  was  in  rapid  motion.  When  dodging  the  coal, 
the  plaintiff  let  go  his  hold  and  was  thrown  under  the  wheels.  Held,  that  since  the 
plaintiff  jumped  from  the  cars  voluntarily,  the  defendant  is  not  liable.  Powell  v.  Erie 
R,  R.  Co.,  58  Atl.  Rep.  930  (N.  J.,  C.  A.). 
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A  railroad  company  is  liable  if  a  trespasser  is  injured  by  being  ejected  from  a 
rapidly  moving  car.  Rounds  v.  Delaware,  etc.,  R.  R.  Co.,  64  N.  Y.  129.  Whether  there 
is  the  same  liability  when  the  trespasser  jumps  off  in  obedience  to  a  peremptory  com- 
mand is  apparently  in  conflict.  A  judgment  for  an  infant  trespasser  in  such  a  case  will 
not  be  disturbed,  Kline  v.  Central  Pacific  R.  R,  Co.,  y  Cal.  40a  And  in  the  case  of 
an  adult  the  same  conclusion  is  reached  if  the  one  issuing  the  command  is  in  a  position 
to  enforce  it  immediately.  Gulf,  etc.^  Ry.  Co,  v.  Kirkbride,  79  Tex.  457.  On  the  other 
hand,  if  threatening  commands  are  given  but  no  actual  force  can  be  immediately 
applied,  the  defendant  is  not  liable  to  an  adult.  Plants  v.  Boston,  etc.,  R.  R  Co ,  157 
Mass.  377.  The  line  seems  to  be  drawn  on  the  question  of  compulsion  in  fact,  for  if 
the  plaintiff's  act  was  voluntary  he  contributes  in  causing  his  own  damage.  Plantz  v. 
Boston,  etc.,  R.  R.  Co.,  supra.  On  this  principle  the  present  case  may  be  supported ; 
but  in  concluding  from  the  facts  that  the  plaintiff's  act  was  voluntary  the  court  goes 
further  than  in  any  other  case  found. 

Receivers  — Interference  with  —  Foreclosing  Lien  Obtained  on  Tax 
Sale.  —  Land  conveyed  to  a  trustee  to  secure  to  the  plaintiff  the  repayment  of  a  loan, 
was  later  sold  for  taxes,  and  purchased  by  the  person  through  whom  the  defendant 
claims.  By  statute,  land  sold  for  taxes  might  be  redeemed  within  two  years.  If  it 
was  not  redeemed,  the  purchaser  might  get  a  deed  from  the  court  after  the  expiration 
of  this  period,  but  if  he  failed  to  procure  it  during  the  third  year,  the  right  of  redemp- 
tion revived,  existing  until  the  deed  was  obtained.  Six  years  after  the  sale,  a  receiver 
was  appointed  in  a  federal  court  for  the  plaintiff  corporation,  and  one  year  after  this 
appointment,  the  defendant  obtained  his  deed  from  the  state  court.  Held,  that  a 
decree  should  issue  from  the  former  court  declaring  the  tax  deed  void,  but  ascertain- 
ing a  prior  lien  in  favor  of  the  defendant.  Johnson  v.  Southern,  etc,  Association,  132 
Fed.  Rep.  ^40  (Circ  Ct.,  W.  D.  Va.). 

The  de^ndant,  having  paid  the  consideration,  holds  an  equitable  title  to  the  land, 
the  legal  title  to  which  is  in  the  state  auditor.  Since,  under  the  statute,  the  plaintiff 
may  redeem  by  reimbursing  the  purchaser,  he  stands  in  the  relation  of  a  mortgagor  of 
the  latter's  equitable  title.  The  obtaining  of  a  deed  from  the  state  court  by  the  pur- 
chaser destroys  the  plaintiff's  equity  of  redemption.  But  the  possession  of  a  receiver 
is  the  possession  of  the  court ;  the  property  is  a  fund  in  court,  and  if  there  is  to  be  a 
change  in  the  receiver's  property  rights,  it  should  be  through  his  administration. 
Wiswall  V.  Sampson,  14  How.  (U.  S.)  52.  Because  of  this  principle,  liens  and  mortgages 
may  not,  by  the  prevailing  authority,  be  foreclosed  after  the  appointment  of  a  receiver, 
but  must  await  adjustment  by  him.  Walling"^.  Miller,  108  N.  Y.  173 ;  Phelps  v.  Sellick, 
Fed.  Cas.  No.  11,079.  I"  ^^  present  case,  the  state  court  has  cut  off  a  propertjr  right 
which  was  entrusted  to  the  receiver ;  and  the  existence  of  the  principle  mentioned, 
which  seems  founded  in  necessity,  accounts  for  the  apparently  harsh  decision.  But 
see  Preston  v.  Loughran,  58  Hun  (N.  Y.)  210. 

Recording  and  Registry  Laws  —  Notice  by  Record  —  Possession  of 
Tenant  in  Common  as  Constructive  Notice  of  Unrecorded  Conveyance 
FROM  Co-Tenant.  —  Held,  that  the  possession  of  one  tenant  in  common  is  construc- 
tive notice  of  a  title  acquired  by  him  from  a  co-tenant  as  against  the  latter's  judgment 
creditor,  though  the  conveyance  was  not  recorded.  Collum  v.  Sanger  Bros.,  82  S.  W. 
Rep.  459  (Tex.,  Sup.  Ct.).    See  Notes,  p.  218. 

Rule  against  Perpetuities  — Time  of  Vesting  and  not  the  Duration 
OF  THE  Estate  the  Test.  —  A  testator  left  his  residuary  estate  in  trust  to  A  for 
life,  remainder  to  several  grandchildren  for  life,  with  remainders  to  their  children. 
The  grandchildren  were  bom  after  the  death  of  the  testator  and  before  the  death  of 
A.  Held,  that  the  life  estates  to  the  grandchildren  are  valid,  but  that  the  remainders 
over  are  void.     Graham  v.  Whitridge,  57  Atl.  Rep.  609  (Md.). 

In  many  former  cases  Maryland  considered  that  the  rule  against  perpetuities  con- 
demned any  trust  that  might  last  longer  than  lives  in  being  and  twenty-one  years 
thereafter,  on  the  ground  that  the  disposal  of  the  whole  estate  should  not  be  so  long 
suspended.  Barnum  v.  Barnum,  26  Md.  no.  This  confounded  two  distinct  rules  c3 
law;  that  estates  cannot  be  made  inalienable,  and  that  future  estates  may  not  be 
created  after  a  fixed  limit.  The  court  failed  to  see  that  an  equitable  fee  is  a  present 
and  not  a  future  estate  and  is  not  less  alienable  than  a  legal  fee.  See  Gray,  Perpe- 
tuities §  236.  The  principal  case  brings  Maryland  into  line  with  all  the  authorities 
in  re^rding  the  time  of  vesting  and  not  the  time  of  ending  of  estates  as  the  test.  The 
remamders  to  the  children  of  unborn  grandchildren  are  clearly  void  under  either  test 
The  life  estates  would  be  void  under  the  old  test  of  duration,  as  part  of  a  trust  ex- 
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tending  beyond  lives  in  being  and  twenty-one  vears.  Lse  v.  <yDonmll^  95  Md.  538. 
But  because  they  must  vest,  if  at  all,  within  the  legal  period,  the  court  correctly  holds 
them  good.     Otis  v.  McLellau^  13  Allen  (Mass.)  339. 

Sales  —  Rights  and  Remkdies  of  Buyers  —  Duty  to  Furnish  Cars. — 
The  plaintiff  sued  on  an  executory  contract  for  the  sale  of  lumber,  to  be  delivered 
f.  o.  b.  cars  at  the  defendant's  place  of  business.  The  vendor  set  up  in  defense  that 
the  plaintiff  should  have  furnished  the  cars.  Heldy  that  this  is  the  auty  of  the  seller, 
and  is  not  a  condition  precedent  to  be  performed  by  the  buyer.  Vogt  v.  ShUiubeck^ 
100  N.  W.  Rep.  820  (Wis.). 

It  is  clear  that  where  a  contract  provides  for  the  delivery  of  Koods  f.  o.  b.  cars,  it  is 
the  seller's  duty  to  load  the  goods  upon  them,  and  to  assume  all  trouble  and  expense 
incidental  to  such  loading.  Sheffield  Furnace  Co,  v.  Hull^  etc.,  Co.,  101  Ala.  446.  The 
Wisconsin  court  argues  tnat  supplying  cars  is  but  a  means  to  the  end  which  the  seller 
must  accomplish.  It  is  well  estaohshed  that  where  the  delivery  is  to  be  f.  o.  b.  a  ship, 
the  buyer  must  name  and  furnish  the  ship ;  and  by  analogy  some  courts  have  required 
the  buyer  to  furnish  cars.  See  Armitage  v.  Insole ,  14  Q.  B.  728 ;  Nocking  v.  Hamilton, 
158  Pa.  St.  107.  This  rule  proceeds  upon  the  theory  that  as  the  buyer  is  to  pay  the 
freight,  he  is  the  one  to  maJce  all  arrangements  for  tiie  carriage  of  the  goods.  Ordi- 
narily to-day,  however,  where  transportation  is  to  be  by  rail,  this  circumstance  has 
little  force ;  for  rates  are  generally  uniform,  and  often,  as  in  the  prindpal  case,  ship- 
ment is  possible  over  only  one  railroad.  The  Wisconsin  rule  seems,  therefore, 
thoroughly  consistent  with  modem  business  conditions.  See  Cincinnati,  etc.,  R.  R.  Co. 
V.  Consolidated,  etc.,  Co.,  7  W.  L.  Bui.  200. 

Statutes  —  Amendments  —  Effect  on  Act  Previously  Amended.  —  In  1901 
an  act  amendatory  of  certain  sections  of  a  statute  which  had  previously  been 
"  amended  to  read  as  follows,*'  was  passed.  The  act  of  1901  made  no  reference  to  the 
previous  amendment.  Held,  that  the  act  is  valid.  Village  of  Melrose  Park  v.  Dunne- 
becke,  71  N.  E.  Rep.  431  (111.). 

This  decision  is  important  as  overruling  an  earlier  Illinois  case,  and  settling  the  law 
of  that  state  in  accord  with  the  great  weight  of  authority.  Cf.  Louisville,  etc.,  R.  R. 
Co.  V.  Ctty  of  East  St.  Louis,  134  111.  656;  Columbia  Wire  Co.  v.  Boyce,  104  Fed.  Rep. 
172.  It  is  argued  by  the  opponents  of  this  position  that  where  a  section  of  a  statute  is 
amended,  it  ceases  to  exist,  and  therefore  cannot  be  the  subject  of  further  legislation 
by  amendment.  Feibleman  v.  State,  98  Ind.  516.  This  reasoning,  however,  seems  too 
refined  for  practical  value.  While  in  theory  the  amended  act  no  longer  exists,  in 
reality  it  retains  its  place  upon  the  statute  book.  A  reference  to  it  would,  therefore, 
seem  sufficient  as  clearly  showing  the  intention  of  the  legislature  that  the  present  en- 
actment should  take  the  place  of  the  previous  act  as  amended.  Commonwealth  v. 
Kenneson,  143  Mass.  418. 

Taxation  —  Franchise  Tax. — A  statute  of  New  York  which  went  into  effect 
Oct.  I,  1901,  relating  "to  franchise  taxes  of  insurance  companies,''  provided  for  an 
annual  state  tax  upon  life  insurance  companies  equal  to  one  per  cent  on  the  gross 
amount  of  premiums  received  during  the  preceding  calendar  ^ear  for  business  done  in 
the  state.  Held,  that  since  this  tax  is  imposed  **  for  the  privilege  of  exercising  corpo- 
rate franchises,"  it  can  be  laid  only  upon  such  business  as  depended  upon  the  exercise 
of  such  franchises  after  the  passing  of  the  statute ;  and  since  the  collection  of  premi- 
ums upon  contracts  of  insurance  already  made  is  not  the  exercise  of  a  franchise,  but 
depenas  upon  an  absolute  contract  right,  premiums  received  upon  contracts  of  insur- 
ance entered  into  before  Oct.  i,  1901,  cannot  be  taken  as  part  of  that  gross  amount  of 
premiums  upon  which  the  tax  is  imposed.  People  ex  rel.  The  Provident,  etc..  Society  v. 
Miller,  yi  N.  Y.  L.  J.  303  (N.  Y.,  Ct.  of  App.,  Oct.  18,  1904). 

The  rule  laid  down  that  the  franchise  tax  can  be  imposed  only  upon  such  business 
as  depends  upon  the  exercise  of  the  franchise  is  novel.  A  franchise  tax  is  not  a  tax  on 
business  done ;  it  is  a  tax  on  the  value  of  the  franchise.  People  v.  Home  Insurance  Co., 
92  N.  Y.  328.  The  cases  hold  that  it  is  necessary  only  that  the  method  of  taxation 
employed  furnish  a  fair  basis  by  which  to  estimate  this  value.  Connecticut  Insurance 
Co.  V.  Commonwealth,  133  Mass.  161.  The  total  amount  of  business  done  is  considered 
a  fair  measure,  but  so,  also,  is  the  market  value  of  the  stock.  State  Tax  on  Railway 
Gross  Receipts,  15  Wall.  (U.  S.)  284;  Hamilton  Company  v.  Massachusetts,  6  Wall. 
(U.  S.)  632.  But  granting  the  correctness  of  the  holding  as  to  what  this  tax  reaches, 
it  is  difficult  to  understand  the  ruling  that  the  collection  of  premiums  upon  contracts 
already  entered  into  is  not  the  exercise  of  a  corporate  franchise.  It  would  seem 
axiomatic  that  every  act  of  a  corporation  within  its  powers  is  an  exercise  of  a  corporate 
franchise.  It  is  submitted,  therefore,  that  the  decision  is  erroneous.  Cf*  Patterson, 
etc.,  Co.  V.  State  Board  of  Assessors,  69  N.  J.  Law  116. 
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Telkgraph  Companies — Liability  to  Addressee — Delay  or  Non-De- 
livery. —  SrmbU,  that  where  the  contract  between  the  sender  of  a  telegram  and  the 
telegraph  company  is  made  for  the  benefit  of  the  addressee  he  may  maintain  an  action 
against  the  company  for  neglect  to  deliver.  Fratier  v.  Western  Union  Telegraph 
Company^  78  Pac.  Rep.  330  (Ore.). 

Whether  a  telegraph  company  owes  to  the  addressee  of  a  message  any  duty  to 
transmit  and  deliver  carefully  is  a  question  that  has  been  argued  in  the  courts  of  many 
states  with  little  uniformity  of  result.  The  above  case  apparentlv  furnishes  the  first 
indication  of  Oregon's  attitude.  For  a  discussion  of  the  principles  involved,  see  17 
Harv.  L.  Rev.  365. 

Trade  Marks  and  Trade  Names  —  Marks  and  Names  Subject  of 
Ownership — Geographical  Names. — The  defendants  entered  the  jewelry  busi- 
ness in  Iowa  City  under  the  name  **  Elsin  Jewelry  Company/'  The  plaintiff,  the 
Elgin  National  Watch  Co.  of  Elgin,  brought  a  bill  to  enjoin  the  defendants  from  using 
the  word  "  Elgin "  in  connection  with  the  jewelry  busmess.  Held^  that  through  the 
plaintiff's  use  of  the  word  "  Elgin,*'  in  connection  with  the  jewelry  business,  it  has  ac- 
auired  such  a  secondary  meaning  as  to  enable  the  plaintiff  to  assert  an  exclusive  right 
tnereto  against  any  one  not  carrying  on  that  business  in  good  faith  at  the  same  geo- 
graphical location.    Elgin,  etc,  Co.  v.  Loveland,  132  Fed.  Rep.  41  (Circ.  Ct,  N.  D.  la.). 

For  a  discussion  of  the  principles  involved,  see  18  Harv.  L.  Rev.  56. 

Uses  — Statute  of  Uses  —  Applied  to  Personalty.  —  A  devised  the  residue  of 
his  estate,  real  and  personal,  to  trustees  and  their  successors  on  trust  to  pay  the  income 
to  B  for  life,  and  after  her  death  to  hold  for  such  of  A's  descendants  as  B  should  by 
will  appoint;  and  on  default  of  appointment  to  hold  for  others.  B  duly  appointed  the 
estate  to  several  persons  for  life,  and  the  remainders  went  as  on  default.  Hdd^  that 
the  life  estates  and  the  remainders  are  legal  and  not  equitable  estates.  Graham  v. 
Whitridge,  58  Atl.  Rep.  36  (Md.). 

The  court  says  the  original  trust  became  passive  on  the  death  of  B  and  was  executed 
by  the  Statute  of  Uses.  This  application  of  the  statute  to  personalty  is  technically 
wrong,  because  the  grantor  is  not  "  seized "  of  it,  and  is  contrary  to  the  weight  of 
authority.  Williams  v.  McConico,  36  Ala.  22.  But  without  noticing  this,  courts  have 
sometimes  applied  the  statute  to  an  estate  composed  of  both  realtv  and  personalty 
where  the  trustee's  active  duties  ceased  with  the  life  estate.  Doe  d.  tVhite  v.  Simpson, 
5  East  162.  The  result  may  be  supported  if  the  court  can  find  an  expressed  intention 
to  Rive  the  trustees  a  legal  estate  for  only  a  limited  period,  with  legal  remainders  over ; 
and  there  is  some  evidence  of  this  intention  in  the  fact  that  the  donor  reached  this 
result  as  to  his  realtv  and  purported  to  treat  his  personalty  in  the  same  way.  But  this 
is  solely  a  matter  ot  construction  and  seems  to  be  ineffective  in  the  principal  case  in 
the  face  of  an  express  requirement  that  the  trustees  continue  to  hold  either  for  the 
purposes  of  the  appointment  or  on  default  of  appointmenL 

Water  and  Watercourses  —  Natural  V/atercourses  —  Riparian  Right 
TO  Natural  Flow.  —  The  defendant,  a  riparian  proprietor  opposite  the  plaintiff, 
maintained  a  dam  extending  more  than  half-way  across  the  river.  This  obstructed 
the  flow  sufficiently  to  enable  the  defendant  thereby  to  irrigate  his  own  land ;  but  it 
did  no  appreciable  damage  to  the  plaintiff,  who  broueht  suit  for  interference  with 
her  right  to  have  the  waters  flow  by  her  premises  in  tneir  natural  condition,  //eld, 
that  as  the  defendant  has  not  ''  sensibly  diminished,  obstructed  nor  diverted  "  the 
stream,  he  is  not  liable.     A^a^^le  v.  Miller,  2^  Vict.  L.  Rep.  765. 

In  arriving  at  this  conclusion  the  Victorian  court  purports  to  recognize  the  English 
rule,  that  any  permanent  encroachment  on  the  bed  01  a  running  stream  sufficient 
sensibly  to  interfere  with  the  natural  flow  thereof,  is  ground  for  complaint  on  the  part 
of  any  riparian  owner  who  is  sensibly  injured  thereby,  without  proor  that  actual  dam- 
age has  been  or  will  be  sustained.  Biekett  v.  Morris,  L.  R.  i  H.  L.  Sc.  47  ;  The  Earl 
of  Norbury  v.  Kitchin,  I  c  L.  T.  Rep.  N.  s.  501.  In  America  the  general  rule  is  that  no 
action  lies  without  proof  of  actual  damage.  Norway  Plains  Co.  v.  Bradley,  M  N.  H. 
86;  Seeley  v.  Brush,  35  Conn.  419.  There  can  be  little  doubt  that  the  American  rule 
is  better  adapted  to  the  needs  and  requirements  of  a  new  country  in  order  to  encourage 
the  development  of  its  natural  resources.  The  conclusion,  therefore,  is  eminently  war- 
ranted, though  it  could  hardly  have  been  reached  by  following  the  English  rule.  In 
supporting  its  view,  the  court  has  construed  the  finaing  of  fact  that  the  plaintiff  had 
suffered  "  no  appreciable  damage "  to  mean  "  no  sensible  injury,"  and  thereby  has 
made  an  easy  transition  from  the  English  to  the  American  doctrine. 

Witnesses  —  Privilege  against  Self-Incrimination  —  Production  of 
Documents. —  The  defendant  was  ordered  to  produce,  for  the  purpose  of  refreshing 
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his  recollection  at  an  examinatfon  before  trial,  the  books  of  a  corporation  of  which  he 
was  treasurer.  He  refused  to  obey  the  order  on  the  ground  that  so  doing  would  in* 
criminate  him.  Held^  that  the  defendant  is  guilty  of  contempt  of  court.  Pray  v. 
Blanchard  Co.,  95  N.  Y.  App.  Div.  423. 

The  decision  was  based  upon  the  grounds  that  the  defendant  could  assert  his 
alleged  privilege  only  by  appealing  from  the  order,  and  that  the  mere  production  of  the 
books  for  the  purpose  of  refreshing  his  recollection  could  not  of  itself  tend  to  incrimi- 
nate him.  The  second  ground  seems  to  have  been  well  taken.  The  rule  that  a  witness 
need  not  furnish  evidence  against  himself  is  of  long  standing.  East  India  Co,  v.  Camp- 
bell, I  Ves.  246.  And  the  production  of  documents  to  be  used  in  evidence  is  within 
the  privilege.  Boyd  w.  UniUd  States,  u6  U.  S.  616.  In  the  principal  case,  however, 
the  books  were,  by  the  terms  of  the  order,  to  be  used  merely  for  the  purpose  of  refresh- 
ing the  recollection  of  the  witness.  It  seems  clear  that  a  court  has  power  to  make  such 
an  order.  Chapin  v.  Lapham,  20  Pick.  (Mass.)  467.  If,  upon  the  examination,  aues- 
tions  should  be  put  to  tne  defendant  the  answers  to  which  would  tend  to  incrimmate 
him,  he  could  then  assert  his  privilege.  The  mere  production  of  documents  does  not 
make  them  evidence.    Merrill  v.  Merrill,  67  Me.  7a 


BOOKS    AND    PERIODICALS. 

I.    LEADING   LEGAL   ARTICLES. 

Power  op  State  Court  over  Receiver  Appointed  by  Federal 
Court.  —  The  old  English  rule  that  a  receiver  could  not  be  sued  without  the 
leave  of  the  court  appointing  him  caused  much  injustice,  when  courts,  usually 
federal,  began  to  use  such  officials  in  this  country  to  take  charge  of  large  cor- 
porations. Small  claimants  were  practically  without  legal  redress  against 
corporations  so  managed.  To  remedy  this,  Congress,  in  March,  1887,  enacted 
that  receivers  appointed  by  any  United  States  court  may  be  sued  in  respect  of 
anything  done  in  carrying  on  the  business,  without  the  previous  leave  of  the 
appointmg  court;  provided,  however,  that  such  suit  shall  be  subject  to  the 
general  equity  jurisdiction  of  the  appointing  court,  "  so  far  as  the  same  may  be 
necessary  to  the  ends  of  justice.'*  Some  points  as  yet  unsettled  under  this  law 
are  treated  in  an  interesting  recent  article  in  the  Central  Law  Journal.  Has  a 
State  Court  Jurisdiction  to  Issue  an  Injunction  Against  a  Receiver  Appointed 
by  a  Federal  Court  f  by  W.  A.  Coutts,  59  Cent.  L.  J.  382  (Nov.  11,  1904). 
The  writer  first  discusses  whether  a  state  court  in  which  suit  has  been  brought 
has  jurisdiction  to  levy  execution  for  the  enforcement  of  its  judgments.  Con- 
ceding the  federal  court's  authority  to  intervene  if  justice  demands,  it  is  never- 
theless contended  that  the  conferring  of  jurisdiction  to  sue  gave  the  state  court 
jurisdiction  to  enforce  judgment  by  its  own  independent  process.  It  is  argued 
that  there  are  onlv  dicta  aeainst  this,  and  In  re  Tyler  (149  U.  S.  164),  which 
has  been  regardea  as  deciding  the  point,  is  distinguished  as  within  the  clause 
authorizing  mterference  so  far  as  "  necessary,"  even  if  proceedings  under  a  tax 
warrant  come  within  the  meaning  of  **  suit  *  in  the  act  of  Congress,  which  is 
doubted. 

Mr.  Coutts's  view  on  this  matter  seems  hardly  likely  to  prevail,  however. 
Where  there  is  no  statute  dispensing  with  the  need  of  leave  to  sue  in  another 
court  and  such  permission  is  |^anted,  process  may  not  issue  from  that  other 
court,  for  it  is  for  the  appointmg  court  to  settle  the  time  and  manner  of  satis- 
fying the  judgment.  Harding  v.  Nettleton^  86  Mo.  658.  Confusion  would 
seem  to  be  avoided  and  the  end  of  the  act  giving  leave  to  sue  attained  by  the 
observance  of  the  same  rule. 

If  power  to  issue  process  is  denied  to  the  state  court  Mr.  Coutts  still  main- 
tains that  it  may  have  authority  to  issue  injunctions  against  receivers.  Levy 
and  sale  under  process,  he  admits,  affect  property,  and  creditors  mav  have  a  right 
to  a  pro  rata  distribution  of  the  proceeds,  requiring  control  by  tne  appointing 
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court.  No  such  reason,  he  says,  demands  control  of  an  injunction,  which 
operates  in  personam.  In  proper  cases  it  would  not  infringe  any  rights  repre- 
sented by  the  receiver,  and  a  state  court  is  as  competent  to  pass  on  the  propriety 
of  it  as  a  federal  court.  Mr.  Coutts  admits,  however,  that  the  three  state  court 
decisions  in  favor  of  his  view  do  not  give  the  subject  the  consideration  it 
deserves.  A  Michigan  case  is  opposed,  and  it  may  well  be  doubted  if  the 
Supreme  Court  of  the  United  States  will  decide  that  the  act  was  intended  to 
give  such  power. 


Foreign  Judgments  as  Evidence  of  the  Rights  Founded  upon 
Them.  —  A  recent  article  in  the  Columbia  Law  Review  contains  a  concise  and 
scholarly  summary  of  a  large  subject.  History  of  the  Adoption  of  Section  /.  of 
Article  IV.  of  the  United  States  Constitution  and  a  Consideration  of  the  Effect 
on  Judgments  of  that  Section  and  of  Federal  Legislation,  by  George  P.  Costi- 
gan,  Jr.,  4  Columbia  L.  Rev.  470  (Nov.  1904).  That  well-known  section, 
enlarging  upon  a  provision  in  the  Articles  of  Confederation,  provides  that  **full 
faith  and  credit "  shall  be  given  in  each  state  to  the  public  acts,  records,  and 
judicial  proceedings  of  every  other  state,  and  that  Congress  shall  prescribe 
the  method  of  proof  and  the  eflPect  thereof.  Congress  at  once  exceeded  the 
authority  here  given  by  exercising,  in  connection  with  it,  the  right  given  by 
the  Constitution  to  legislate  in  aid  of  the  general  judicial  power.  For  the  acts 
of  1790  and  of  1804,  smce  incorporated  in  the  Revised  Statutes  (sec.  905),  gave 
to  judgments  by  courts  of  the  territories  and  possessions,  as  well  as  of  the 
states,  "full  faith  and  credit"  in  every  court  "within  the  United  States." 
Mr.  Costigan  notes  that  judicial  legislation  completed  the  circle  by  securing  a 
like  recognition  throughout  the  land  for  judgments  of  the  federal  courts. 

While  most  foreign  judgments  seem  to  have  been  merely  prima  facie  evi- 
dence of  matters  properly  adjudicated,  the  Constitution  made  sister-state  judg- 
ments conclusive  evidence,  open  only  to  the  defense  of  lack  of  jurisdiction  and 
to  such  other  defenses  as  could  be  brought  against  then^.  where  they  were 
rendered.  The  writer  believes  that  the  constitutional  provision  is  self-execut- 
ing without  the  statutes,  and  that,  upon  a  demurrer  to  a  complaint  which  alleges 
a  sister-state  judgment  but  does  not  authenticate  it  as  required  by  statute,  the 
question  may  yet  come  before  the  Supreme  Court.  Other  points  aiscussed  are 
tne  application  of  those  enactments  to  judgments  of  justices  of  the  peace  and 
to  state  judgments  sued  upon  in  courts  of  the  Philippine  Islands,  for  example, 
which  are  perhaps  not  literally  "within  the  United  States." 

In  contrasting  the  treatment  of  foreign  and  of  sister-state  judgments  Mr. 
Costigan  seems  to  take  a  position  regarding  comity  that  may  be  open  to  mis- 
understanding. Citing  Hilton  v.  Guyot  (159  U.  S.  113),  he  says  that  "what 
comity  sustains,  unfriendliness  can  take  away,"  and  that  "comity  does  not 
require  us  to  do  more  by  others  than  they  do  by  us."  It  seems  the  better 
opinion  that  the  admission  to-day  of  many  foreign  judgments  as  conclusive 
evidence  is  based  not  upon  curtesy  but  upon  law  justified  by  our  own  conven- 
ience. Dicey,  Conflict  of  Laws  10.  Since  the  business  of  the  courts  is 
merely  to  enforce  the  common  law  of  which  comity  has  thus  become  a  recog- 
nized part,  they  may  have  no  regard  for  their  own  kindly  or  unkindly  feelings 
toward  a  foreign  state.  The  Nereide,  9  Cranch  (U.  S.)  388,  422.  It  is  only 
by  legislation  that  foreign  judgments  may  be  deprived  of  the  right  they  now 
enjoy  under  the  principle  of  comity. 


Rescission  by  Parol  Agreement. — The  same  number  of  the  Columbia 
Law  Review  contains  an  instructive  article  in  text-book  style  by  Professor 
Williston.  Rescission  by  Parol  Agreement,  4  Columbia  L.  Rev.  455.  The 
discussion  is  concerned  with  the  incidents  and  effect  of  a  parol  agreement  to 
rescind,  and  is  based  on  the  proposition  that  such  an  agreement,  in  order  to 
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effectuate  its  purpose  must  possess  all  the  requisites  of  a  binding  contract. 
The  subject  is  divided  into  three  parts  :  in  the  nrst  of  these  the  primary  prop- 
osition is  laid  down,  with  a  statement  of  the  exceptions  which  have  been  recog- 
nized l)y  some  courts  when  a  unilateral  contract  is  concerned ;  in  the  second 
the  application  of  the  doctrine  to  written  contracts  is  examined,  with  especial 
reference  to  the  effect  of  a  subsequent  contract  covering  the  same  subject 
matter ;  and  the  effect  of  a  parol  agreement  to  discharge  an  obligation  undei 
seal  occupies  the  third  part. 

In  explaining  his  primary  rule,  the  writer  makes  the  statement  that  an  agree- 
ment to  rescind  an  executory  bilateral  contract,  whether  made  before  or  after 
breach,  is  valid,  because  the  promise  of  one  party  to  give  up  his  rights  is  con- 
sideration for  the  like  promise  by  the  other.  Such  a  proposition  would  seem 
to  need  qualification,  for,  in  the  case  of  an  agreement  entered  into  after  a 
material  breach,  it  is  hard  to  perceive  what  consideration  is  dven  by  the  party 
in  default.  His  right  against  the  other,  if  it  may  be  correctly  termed  a  right, 
is  unenforceable  because  of  his  own  material  breach ;  and  of  course  the  sup 
render  of  an  unenforceable  right  is  neither  a  detriment  to  the  promisor  nor  a 
benefit  to  the  promisee. 

Canadian  Copyright  in  its  Constitutional  and  Legal  Aspects.  II.  A,  K, 
CluU.    24  Can.  L.  T.  347. 

Comparative  Roman  Law.    Part  I.    James  Williams.    30  L.  Mag.  &  Rev.  7a 

Congo  State,  The;  A  Review  of  the  International  Position.  G.  G.  Philli, 
more,  A  review  of  the  controversy  between  the  British  government  and  that  of 
the  Congo  State  as  to  deficiencies  in  the  method  of  administration  in  the  Congo 
State.    29  L.  Mag.  &  Rev.  385. 

Control  of  Public  Utilities,  The.  William  H.  Bailev.  Discussing  the  regulation 
of  rates  by  a  city  council  under  authority  delegatea  by  the  legislature.  12  Am. 
Law.  444. 

Crown  as  Corporation,  The.     IV,  Harrison  Moore,    20  L.  Quar.  Rev.  351. 

Doctrine  of  Waiver,  The.  Colin  P,  Campbell,  Laying  down  a  general  rule,  and 
contending  that  a  waiver  requires  a  consideration  or  facts  equivalent  to  an 
estoppel  to  support  it.     -x  Mich.  L.  Rev.  9. 

EQurrABLE  Doctrine  of  Marshalling  the  Assets  op  a  Decedent's  Estate 
FOR  the  Payment  of  Debts,  The.  C.  B,  Gamett,  11  Va.  L.  Reg.  175.  See 
Notes,  p.  221. 

Exclusive  Power  of  Congress  to  Regulate  Interstate  and  Foreign  Com- 
merce, The.    David  Walter  Brown,    4  Columbia  L.  Rev.  490. 

Federal  Common  Law.  Hundson  Gary,  Contending  that  there  is  a  federal  com- 
mon law  as  distinguished  from  the  common  law  of  the  various  states.  10  Va.  L. 
Reg.  475. 

Fire  Insurance  as  an  Indemnity  Contract.    Roy  Elias  Ressler,    59  Cent.  L.  J. 

364. 

Free  Church  Case,  The.  R,  M.  Williamson.  Supporting  the  recent  decision  of 
the  House  of  Lords.    20  L.  Quar.  Rev.  415. 

Gambling  and  Cognate  Vices.  John  R.  Dos  Passos,  Contending  that  such  vices 
are  merely  mala  prohibiia^  and  advocating  less  harsh  laws  respecting  them.  14 
Yale  L.  J.  9. 

Has  a  State  Court  Jurisdiction  to  Issue  an  Injunction  against  a  Receiver 
Appointed  by  a  Federal  Court?  W,  A.  CouUs,  59  Cent.  L.  J.  382.  See 
supra. 

History  of  the  Adoption  of  Sec  L  of  Art.  IV.  of  the  U.  S.  Constitution, 
AND  A  Consideration  of  the  Effect  on  Judgments  of  that  Section  and 
of  Federal  Legislation.  Geo.  P.  Costigan^Jr,  4  Columbia  L.  Rev.  470.  See 
supra. 

Injuries  Occasioned  by  Third  Persons.  G.  S.  Holmested,  Pointing  out  some 
apparently  contradictory  propositions  found  in  the  authorities.    40  Can.  L.  J.  769. 

Judge-made  Law.  A,  H,  F,  Lefroy.  Suggesting  certain  lines  alone  which,  accord- 
ing to  the  writer,  judges  make,  rather  than  interpret  law.    20  L.  Quar.  Rev.  399. 

Land  Transfer  Question,  The.  W,  Strachan.  Suggesting  a  revised  system  of 
registration  of  title.     20  L.  Quar.  Rev.  427. 

Liability  of  a  Manufacturer  for  Injuries  to  Third  Persons  from  Improp- 
erly Constructed  Articles,  The.  Glenda  Burke  Slaymaker,  59  Cent.  L.  J. 
324- 
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Liability  of  Telegraph  Companies  for  Negligence  in  Transmission  or 

Delivery  of  Messages,  The.    III.  and  IV.    Graham  B,Smedley,    10  Va.  L. 

Reg.  507. 
I,OANs  for  the  Making  or  Payment  of  Wagers.    A,  V,  Dicey.    A  brief  article  to 

the  effect  that  such  loans  do  not  come  within  the  terms  of  the  Gaming  Act,  1892. 

20  L.  Quar.  Rev.  436. 
Massachusetts    Proposition  for  an    Employers'    Compensation   Act,  The. 

Epiiphrodilus  Peck.     Showing   the  present  unsatisfactory  state  of  the  law,  and 

approving  the  Massachusetts  proposition.     14  Yale  L.  J.  18. 
May  a   Murderer   Profit  by  his  Crime?    L.  P.  M.    Considering  the  question 

whether  a  murderer  can  succeed  to  the  property  of  the  deceased  to  which,  except 

for  the  crime,  he  would  be  entitled,     i  N.  C.  J.  of  L.  5^2. 
Moral  Consideration  in  Pennsylvania.    I.   Joseph  P  M^Keehan.    9  Dickinson 

Forum  i. 
Mortgages  of  Moveables.    Anon,    Discussing  briefly  the  state  of  the  Indian  law 

0.1  the  subject,  and  the  need  of  legislation.    0  Bombay  L.  Rep.  193. 
Municipal   Corporations.     Theodore  D.   Gottlieb.     An  historical   sketch  of  the 

crigin  and  development  of  municipal  corporations.     27  N.  J.  L.  J.  325. 
Neutrality  of  Great  Britain,  The:  The  Foreign  Enlistment  Act,  1870. 

N.  W.  Sibley.     29  L.  Mag.  &  Rev.  454. 
Notice,  Condition,  and  Declaration.  —  The  Dominion  Railway  Act,  Sec. 

246.    A.  Rives  Hall.     Arguing  for  an  interpretation  that  will  prevent  railroads 

from  contracting  so  as  to  relieve  themselves  from  liability  for  negligence.    3  Can. 

L.  Rev.  495. 
Practical  Question  in  the  Law  of  Fraudulent  Conveyances,  A.    Linton  D. 

Landrum.     Showing  error  of  the   construction  of  recording  acts  which   holds 

unrecorded  conveyances   void   only  as   to  lien  creditors ;  and  finding  for  other 

creditors  without  notice  relief  in  equity  on  grounds  of  fraud  and  estoppel.    59 

Cent.  L.  J.  344. 
Putting  in  One's  Own  Case  on  Cross-examination.   John  H.  Wigmore,    An 

examination  of  the  different  rules  upon  the  question  with  a  strong  condemnation 

of  the  so-called  "  federal  rule  "  which  confines  the  cross-examination  to  matters 

brought  out  in  the  direct  examination.     14  Yale  L.  J.  26. 
Recent  Cases  as  to  Winding  up  Orders     C.  S.  Maclnnes.    40  Can.  L.  J.  726. 
Reconstruction  of  Companies.    Frank  Evans.     Defining  reconstruction  and  sug- 
gesting modes  of  accomplishing  it.     20  L.  Quar.  Rev.  392. 
Rescission  by  Parol  Agreement.    Samuel  Williston.    4  Columbia  L.  Rev.  455. 

See  supra. 
Right  to  Retain  an  Advocate,  The.    Edward  S.  Cox-Sinclair.    Discussing  the 

riffht  of  an  advocate  to  refuse  upon  some  personal  ground  to  appear  on  behalf  of 

a  litigant.    29  L.  Mag.  &  Rev.  406. 
Russian  Raids  on  Neutral   Commerce.    Edwin  Maxey.    Showing  that  by  the 

weight  of  authority  food-stuffs  are  not  contraband  of  war.    3  Mich.  L.  Rev.  i. 
Sales  under  Deeds  of  Trust.    E.  R.  F.  Wells.    Discussing  the  righto  of  bona  fide 

purchasers  at  unauthorized  sales.     10  Va.  L.  Reg.  491. 
Subrogation.     K.  S.  Ramaswami  Sastry.    A  discussion  of  the  law  of  India  as  to 

subrogation  by  operation  of  law.    3  Madras  Leg.  Comp.  39. 
Surrender.     Herbert  Thorndike  Tiffany.     A  full  treatment  of  the  subject.    3  Mich. 

L.  Rev.  18. 
Swedish  Lawbook  of  1734,  The:  An  Early  Germanic  Codification.     Wilhelm 

Chydenius,     Discussing  the  provisions  of  the  code  on  which  is  based  the  civil  law 

of  Sweden.     20  L.  Quar.  Rev.  377. 
Topics  OF  Malabar  Law, — Temples.    Anon.    Classifying  temples  and  discussing 

public  interference  with  so-called  "  private  "  temples,  when  their  property  is  not 

well  administered.     14  Madras  L.  J.  195. 
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11.    BOOK   REVIEWS. 

Handbook  of  the  Law  of   Insurance.     By  William  Reynolds  Vance. 
St.  Paul,  Minn. :  West  Publishing  Co.,  1904.     pp.  xiv,  683.     8vo. 
This  is  a  subject  upon  which  recent  books  have  not  been  very  good.     The 

f>resent  volume  is  better  than  its  immediate  predecessors;  and  as  it  seems 
ikely  to  prove  popular,  a  few  suggestions  are  ofEered  toward  increasing  the 
usefulness  of  future  editions. 

On  p.  6  it  would  have  been  well  to  state  clearly  that  the  Laws  of  Oleron  and 
of  Wisbuy  throw  no  light  on  insurance,  and  to  guard  against  a  misunder- 
standing of  the  date  of  the  Guidon  de  la  Mer^  —  which  was  written,  as  the 
best  authorities  think,  between  1556  and  1600,  —  and  to  mention  Santema  ^/ 
Assecurationibus  (1552)  and  Straccha  de  Assecurationibus  (1569). 

On  p.  7  it  is  said  that  *'  The  first  reported  appearance  of  any  question  involv- 
ing insurance  in  the  common  law  of  England  occurred  .  .  .  (1546)  in  the  case 
of  Crane  z/.  Bell."  Doubtless  this  statement  rests  upon  what  is  said  by  Brad- 
ley, J.,  in  Insurance  Co.  v.  Durham  (11  Wall.  [U.  S.]  i,  34),  and  originally 
upon  a  statement  in  4  Co.  Inst.  139.  It  is  now  known,  however,  that  Crane  v. 
Bell  was  in  no  way  connected  with  insurance.  6  Selden  Soc.  Pub.  Ixviii,  129, 
229 ;  1 1  id,  xlix. 

On  p.  8  it  is  said :  "  The  first  reported  insurance  case  heard  before  a  common 
law  court  is  Dowdale's  Case,  which  was  decided  in  1589,*' citing  6  Co.  Rep. 
47  b.  Dowdale's  Case  (6  Co.  Rep.  46  b)  was  decided  in  1605,  and  had  nothing 
to  do  with  insurance;  but  at  p.  47b  it  cites  Anonymous,  (M.  30  &  31  Eliz.) 
(1588),  which  is  also  stated  in  4  Co.  Inst.  142,  and  which  is  certainly  one  of  the 
earliest  insurance  cases  mentioned  in  the  ordinary  reports. 

It  seems  unnecessary  to  comment  further  upon  the  historical  part  of  the 
volume.  For  practical  purposes  the  history  of  insurance  need  not  go  beyond 
the  fact,  brought  out  clearly  in  this  treatise,  that  the  subject  is  of  Continental 
origin,  closely  connected  with  maritime  law,  and  only  within  the  last  three 
hundred  years  the  source  of  much  litigation  in  the  ordinary  courts ;  and  hence 
the  author  did  simply  what  most  authors  do  when  he  took  his  history  from 
scanty  and  inaccurate  secondary  sources. 

It  IS  only  just  that  a  book  mtended  chiefly  for  use  in  practice  should  be 
tested  almost  exclusively  by  the  accuracy  and  fullness  of  its  statements  of  law. 
On  p.  50  it  is  said  that  "  From  the  fact  that  the  contract  of  fire  insurance  is 
peculiarly  personal,  the  result  follows  that  rights  under  it,  so  long  as  it  remains 
executory,  cannot  be  assigned  by  one  party  without  the  consent  of  the  other.** 
This  is  inaccurate;  but  the  author  doubtless  is  thinking  not  of  assignment  but 
of  a  sort  of  novation  —  the  substitution  of  the  interest  of  a  new  person  as  the 
subject  matter  of  the  policy.  The  distinction  is  explained  in  Wilson  v.  Hill 
(3  Met.  [Mass.]  66),  Fogg  v,  Middlesex  Mutual  F.  Ins.  Co.  (10  Cush.  [Mass.] 
337),  and  Cummings  v.  Cheshire  County  Mutual  F.  Ins.  Co.  (55  N.  H.  457), 
besides  being  mvolved  in  some  of  the  cases  cited  in  the  author's  foot-notes. 

On  pp.  286-287,  it  is  well  said  that  **in  order  to  constitute  a  stipulation  a 
warranty,  however,  it  must  not  only  be  clearly  shown  that  the  parties  intended 
it  as  such,  but  it  must  also  form  a  part  of  the  contract  itself.  .  .  .  Mere  refer- 
ence, alone,  is  not  sufficient.'*  It  seems  that  such  general  statements  can  be  of 
slight  use  unless  illustrated  by  instances  which  have  been  held  to  create  war- 
ranties, or  the  reverse;  but  the  reader  has  been  left  to  find  such  illustrations 
for  himself  by  examining  cases  cited  in  the  foot-notes. 

The  following  appears  on  p.  289 :  "  The  untruth  of  an  affirmative  warranty  will 
prevent  the  insured  from  ever  acquiring  any  rights  in  the  policy.  ...  A  prom- 
issory warranty,  however,  ...  is  in  the  nature  of  a  subsequent  condition  of 
defeasance,  the  non-fulfillment  of  which  renders  the  policy  voidable.**  Yet  the 
breach  of  an  affirmative  warranty  also  simply  makes  the  policy  voidable,  for  this 
breach  can  be  waived,  just  as  can  the  breach  ab  initio  of  an  express  condition. 

On  p.  425,  note,  the  author,  discussing  Castellain  v.  Preston  (11  Q.  B.  D. 
380),  says  that  in  Foley  z/.  Manufacturers*  and  Builders*  F.  Ins.  Co.  (152  N.  Y. 
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131^  "an  insurer  was  denied  subrogation  under  facts  practically  identical." 
This  is  hardly  correct,  as  the  latter  case  raised  a  question  not  of  subrogation 
but  simply  of  amount  of  recovery ;  but  the  mistake  is  rendered  almost  innocuous 
by  the  author's  full  statement  of  each  case. 

The  author,  although  explaining  clearly  on  p.  434  the  fatal  objection  to  the 
view  of  a  minority  of  the  cases  that  a  breach  of  condition  simply  suspends  the 
policy,  fails  to  point  out  that  manv  of  these  cases  rely  upon  New  England  F. 
&  M.  Ins.  Co.  z/.  Wetmore  (32  111.  221),  where  the  condition  distinctly  called 
for  mere  suspension. 

On  pp.  483-486  the  presentation  of  the  amount  of  recovery  in  fire  insurance 
is  entirely  inadequate,  although  the  deficiency  is  partly  supplied  by  the  discus- 
sion of  insurable  interest  in  Chapter  IV. 

Yet  it  is  not  desirable  that  there  should  go  abroad  the  impression  that  this 
book  bristles  with  defects.  Notwithstanding  the  shortcomings  pointed  out,  and 
others  of  the  same  sort,  this  book,  as  has  been  said,  is  superior  to  most  of 
the  recent  writing  upon  insurance.  The  discussion  of  duration  of  interest,  on 
pp.  1 21-124,  is  distinctly  good ;  and  Chapter  X.,  on  waiver  and  estoppel,  shows 
that  the  author  can  do  unusually  useful  work  when  he  reads  the  cases  care- 
fully and  expresses  his  own  conclusions. 


A  Political  and  Constitutional  Study  of  the  Cumberland  Road. 
By  Jeremiah  Simeon  Young.  Chicago :  The  University  of  Chicago  Press. 
1904.    pp.  107.    8vo. 

The  Cumberland  Road  was  under  construction  by  the  federal  government 
for  the  fifty  years  from  1806  to  1856,  during  which  time  it  was  built  from 
Cumberland,  Md.,  to  Vandalia«  111.,  for  a  distance  of  about  six  hundred  miles, 
and  at  a  cost  of  nearly  $7,000,000.  Though  Mr.  Young  has  sketched  the  early 
history  of  the  road  and  has  indicated  its  importance  as  a  factor  in  the  growth 
and  unification  of  our  country,  that  portion  of  his  monograph  chiefly  interests 
us  which  discusses  it  as  the  center  of  the  struggle  over  the  constitutionality  of 
national  internal  improvements.  Three  phases  of  the  greater  question  were  in- 
volved, —  the  power  to  appropriate,  the  power  to  construct,  and  the  right  of 
jurisdiction  over  the  road  when  once  constructed.  The  primary  difficulty  of 
appropriating  from  the  treasury  for  such  a  purpose  was  at  first  avoided  by  means 
of  a  compact  with  each  new  state.  Two  per  cent  of  the  proceeds  from  the  sale 
of  public  lands  within  the  state  were  to  constitute  a  fund  to  be  expended  under 
the  direction  of  the  President  for  roads  to  and  through  the  state,  the  latter 
promising  in  return  to  exempt  from  taxation  for  five  years  the  lands  sold  under 
the  compact.  On  the  basis  of  this  fund,  as  the  road  progressed,  so-called 
advances  were  made,  ultimately  amounting  to  many  times  the  fund  itself.  The 
fiction  served,  however,  despite  the  efiEort  of  Congress,  under  the  leadership  of 
Calhoun  and  Clay,  to  displace  it  by  the  bonus  bill,  until,  in  President  Monroe's 
administration,  the  Executive  and  Congress  arrived  at  the  important  conclusion 
that  direct  appropriation  for  improvements  of  a  national  character  was  one  of 
the  powers  delegated  by  the  general  welfare  clause  of  the  Constitution. 

The  other  problems  were  not  so  easily  settled.  The  construction  of  the  road 
was  from  first  to  last  continued  only  with  the  consent  of  the  states  through 
which  it  passed,  and  the  dependence  upon  that  consent  somewhat  impeded  its 
progress.  An  issue  was  squarely  raised,  however,  when  it  seemed  necessary,  if 
the  road  was  to  be  preserved,  tor  the  federal  government  to  erect  toll-gates, 
collect  tolls,  police  the  road,  and,  in  short,  to  exercise  jurisdiction  over  it.  The 
Cumberland  Road  gate  bill  of  1822,  asserting  impliedly  the  constitutionality  of 
such  a  step,  seems  to  mark  the  extreme  of  congressional  opinion  in  the  direction 
of  loose  construction.  It  met  a  veto  from  President  Monroe,  who  would  go  no 
farther  in  his  liberal  interpretation  of  the  general  welfare  clause,  and  who  could 
find  no  other  constitutional  warrant  for  the  maintenance,  for  such  a  purpose,  of 
federal  jurisdiction  within  the  states.  As  the  state-rights  theory  of  sovereignty 
became  increasingly  a  subject  of  heated  controversy,  that  right  of  jurisdiction 
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was  not  again  embodied  in  congressional  legislation  prior  to  the  Civil  War. 
The  road  consequently  fell  into  disrepair.  The  Western  states,  the  constant 
advocates  of  the  road  and  of  internal  improvements  generally,  came  to  realize  that 
in  state  control  lay  their  only  hope.  One  after  another  submitted  their  petitions 
to  Congress,  which  was  only  too  glad  to  be  rid  of  its  difficulties  by  surrendering 
to  each  state  whatever  rights,  **  ifany,"  the  national  government  possessed. 

Confining  himself  largely  to  the  political  side  of  the  road's  history,  the  author 
gives  but  scant  attention  to  court  decisions  involved.  The  result  of  his  investi- 
gations on  the  subject  is  not  a  thesis,  but  an  admirably  impartial  dissertation  of 
considerable  interest  to  the  student  of  political  history  or  of  constitutional  law. 


A  Treatise  on  American  Advocacy.    Based  upon  the  Standard  English 
Treatise,  entitled  Hints  on  Advocacy,  by  Richard  Harris.     All  new  matter 
added  being  such  as  conforms  peculiarly  to  American  practice,  thus  making 
the  work  more  valuable  to  the  practitioner  and  student  of  this  country  than 
the  English  edition  upon  which  it  is  founded,  while  the  best  features  of  the 
English  book  have  been  retained ;  more  than  one  half  of  the  present  vol- 
ume being  new  and  original  matter.     Enlarged,  completely  Revised  and 
Americanized.     By  Alexander  H.  Robbins,  St  Louis :   Central  Law  Jour- 
nal Company.     1904.     pp.  xiv,  295.     8vo. 
Successful  practice  of  the  law  requires  at  least  two  things :  a  knowledge  of 
its  rules,  and  an  understanding  of  human  nature.      Innumerable  books  are 
annually  written  to  aid  in  the  attainment  of  the  first,  but  the  student  of  the 
second  must  go  forth  into  the  school  of  experience  for  his  training.     And  yet 
the  subtleties  of  practice  which  depend  largely  upon  a  knowledge  of  men  and 
motives  form  no  small  part  of  a  man's  equipment  for  a  profession  in  which  the 
personal  relation  takes  so  prominent  a  place.     To  these  subtleties  of  practice 
Mr.  Robbins  in  his  book  attempts  to  give  the  young  lawyer  a  short  cut.     The 
first  thirteen  chapters  deal  with  the  preparations  for  trials,  both  civil  and  crimi- 
nal, and  the  conduct  of  them,  the  examination  of  witnesses,  and  the  making  of 
briefs.     All  this  matter  is  readily  accessible,  being  contained  in  short  sections 
under  appropriate  titles.     The  work  aims,  perhaps,  not  so  much  to  fill  the  place 
of  a  text-book  on  these  subjects  as  to  supply  suggestions  not  easily  obtainable 
except  by  broad  experience.     This  is  especially  true  of  the  text  ana  notes  deal- 
ing with  the  treatment  of  witnesses.     Ideas  are  there  furnished  which  would  not 
occur  to  the  beginner  and  which  it  might  be  difficult  if  not  impossible  for  him 
to  find  elsewhere. 

The  last  two  chapters  deal  with  legal  ethics,  compensation,  and  advertising. 
In  venturing  upon  this  delicate  ground  the  author  makes  no  attempt  to  codify 
the  indefinite  rules  which  must  inevitably  represent  the  best  practice,  but  places 
his  readers  in  the  best  position  to  answer  these  difficult  questions  for  themselves 
by  giving  them  a  full  exposition  of  the  relations  and  duties  of  the  attorney  to 
the  court,  to  his  client,  to  his  adversary,  to  his  profession,  and  to  the  community 
in  general.  The  parts  taken  from  Mr.  Harris's  book  have  suffered  somewhat 
in  condensation,  but  perhaps  this  is  more  than  made  up  for  by  the  better 
arrangement  of  the  new  volume  and  the  considerable  addition  of  material. 


The  Interstate  Commerce  Act  and  Federal  Anti-Trust  Laws,  including 
the  Sherman  Act;  the  Act  Creating  the  Bureau  of  Corporations;  the 
Elkins  Act;  the  Act  to  Expedite  Suits  in  the  Federal  Courts;  Acts 
Relating  to  Telegraph,  Military,  and  Post  Roads ;  Acts  AfiEecting  Equip- 
ment of  Cars  and  Locomotives  of  Carriers  Engaged  in  Interstate  Com- 
merce, with  All  Amendments.  With  Comments  and  Authorities.  By 
William  L.  Snyder.  New  York:  Baker,  Voorhis  &  Company.  1904. 
pp.  xxiii,  380.  8vo. 
This  work  is  valuable  chiefly  as  a  convenient  collection  of  the  federal  statutes 

concerning  interstate  commerce,  and  of  the  cases  bearing  upon  the  iffect  of 
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those  statutes.  Any  satisfactory  annotation  purporting  to  be  more  than  a  mer^ 
collection  of  the  cases  decided  under  the  statutes  must  discuss,  first,  the  consti- 
tutional  powers  of  the  federal  government  over  interstate  commerce ;  second, 
the  rights  and  liabilities  of  interstate  carriers  and  traders  at  common  law  as 
affected  by  the  constitution ;  and  finally,  the  changes  in  those  rights  by  the 
federal  statutes.  Mr.  Snyder,  while  he  has  apparently  attempted  to  do  this,  has 
not  been  so  successful  as  one  might  wish  in  keeping  the  different  elements  of 
the  problem  distinct  Many  of  the  cases  cited  under  particular  sections  of  the 
statutes  belong  in  the  openmg  chapter  on  constitutional  provisions  as  to  inter- 
stats  commerce  and  their  effect,  or  in  a  section  containing  a  general  discussion 
of  the  situation  before  the  enactment  of  the  statutes  in  question.  Furthermore, 
his  statement  of  the  general  principles  underlying  the  problem  is  not  always 
discriminating.  For  instance,  on  p.  42  he  states,  "  But  until  Congress 
legislates  the  local  law  or  the  statutes  of  a  state  upon  a  subject  which  may 
directly  or  indirectly  affect  a  branch  of  interstate  commerce  not  covered  by  a 
federal  statute  will  prevail."  This  statement,  in  so  far  as  it  concerns  state 
statutes,  must  be  regarded  as  true  rather  of  local  police  regulations  affecting 
commerce  only  remotely  and  incidentally  than  of  regulations  of  interstate  com- 
merce as  such.  Welton  v.  Missouri^  91  U.  S.  275.  As  a  whole  the  book  is 
lacking  in  logic  of  arrangement  and  in  breadth  of  treatment.  The  author*s 
services  are  rather  those  of  a  collector  than  of  an  original  contributor  to  the 
subject.  The  book  furnishes,  however,  reasonably  full  notes  on  nearly  three 
hundred  important  decisions,  most  of  them  very  recent,  which  are  made 
accessible  through  a  table  of  cases  and  an  index. 


Cases  on  Restraint  of  Infringement  of  Incorporeal  Rights.  A  col- 
lection of  Cases  with  Notes.  By  Wm.  Draper  Lewis.  Philadelphia: 
International  Printing  Co.     1904.     pp.  ii,  xv,  405.     8vo. 

Although  this  collection  of  cases  is  avowedly  intended  to  illustrate  phases  of 
equity  jurisdiction,  almost  half  of  the  book  is'  occupied  by  a  consideration  of 
the  existence  and  growth  of  the  legal  rights  involved.  There  would  seem  to  be 
danger  that  the  great  conflict  as  to  the  substantive  law  on  these  questions  will 
obscure  to  some  extent  the  doctrines  of  equity.  This  is  especially  true  of  the 
chapters  dealing  with  the  infringement  of  patents,  literary  and  artistic  property, 
property  in  business  reputation,  and  the  right  of  privacy,  where  the  conflict  is 
not  as  to  the  remedy  to  be  afforded,  but  rather  as  to  the  existence  of  the  right. 

In  the  fourth  chapter  the  author  has  collected  the  cases  in  which  the  right  to 
contract  and  property  in  contracts  have  been  infringed.  The  treatment  here  is 
thorough  and  all  the  important  cases  are  collected.  The  comprehensive  notes, 
with  the  authorities  collected  to  date,  make  the  work  of  value  alike  to  student 
and  practitioner.  From  the  note  to  Lumley  v.  Wagner  on  pp.  202  and  203,  an 
impression  is  gained  that  an  injunction  will  lie  in  all  cases  to  restrain  the  com- 
mission of  a  tort  by  inducing  a  third  party  to  break  his  contract  with  the  plain- 
tiff. Of  course  Lumley  v.  VVajrner  cannot  be  used  to  support  such  a  proposition. 
In  that  case  the  right  to  restrain  Gye  from  employing  Miss  Wagner  seems  to 
he  assumed  as  a  necessary  result  from  the  right  to  restrain  Miss  Wagner 
from  breakinjj  her  contract  with  Lumley;  but  this  latter  right  depends  upon 
the  nature  of  the  contract,  and  in  those  cases  where  the  remedy  at  law  for 
breach  of  contract  is  adequate,  equity  will  not  take  jurisdiction.  See  Stern- 
berg v.  O'Brien,  48  N.  J.  Eq.  370. 


An  Outline  of  the  French  Law  of  Evidence.    By  Oliver  E.  Bodington. 

London:  Stevens  and  Sons,  Limited.     1904.     pp.  viii,  199.     8vo. 

Although  this  work  purports  to  be  a  comparative  study  of  the  En«;lish  and 

French  methods  of  proof,  it  is,  with  the  exception  of  the  final  chapter,  which 

points  out  a  few  of  the  distinctions  between  the  two  systems,  devoted  solely  to 
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the  investigation  of  the  French  law.  Aside  from  the  final  chapter,  the  reader 
is  left  to  make  his  comparisons  from  his  own  knowledge  of  the  English  law. 
As  the  book  is  small,  the  treatment  of  the  different  subjects  taken  up  is  neces- 
sarily  brief.  The  author  first  outlines  the  different  kinds  of  evidence  admis- 
sible in  civil  cases,  and  then  touches  on  the  method  of  examining  witnesses 
and  introducing  proof.  Then  after  describing  the  method  of  conducting 
criminal  trials,  he  finally  points  out  what  he  considers  the  salient  advantages 
of  each  system  with  particular  reference  to  the  jury.  The  treatment  of  the 
subject  is  by  design  sketchy  rather  than  exhaustive.  Although  a  lawyer 
might  not  agree  with  the  conclusions  reached  by  the  author  in  his  compari- 
sons, he  would  find  the  book  interesting  and  instructive,  and  its  brevity  would 
no  doubt  recommend  it  to  the  casual  student  who  wishes  to  gain  an  idea  of  the 
method  of  procedure  in  France.  But  the  purpose  expressed  by  the  author  to 
make  the  book  simple  enough  for  the  lay  mind  to  comprehend  seems  hardly  to 
have  been  successfully  carried  out 


Probate  Reports  Annotated  :  Containing  Recent  Cases  of  General  Value 

Decided  in  the  Courts  of  the  Several  States  on  Points  of  Probate  Law. 

With    Notes  and    References.      By   George   A.   Clement.      Vol.   VIII. 

With  Index  to  Vols.  I.  to  VIII.,  Inclusive.     New  York:  Baker,  Voorhis 

&  Company.  1904.  pp.  li,  838.  8vo. 
The  plan  of  this  series  of  reports  is  "  to  give  in  about  one  volume  a  year, 
contemporaneous  or  recent  decisions  of  the  highest  courts  of  the  different 
states  of  the  Union  upon  all  matters  cognizable  in  probate  and  surrogate 
courts."  It  is  distinguished  from  its  predecessor,  the  "American  Probate 
Reports,"  by  the  greater  attention  paid  to  annotations.  The  present  volume 
contains  cases  decided  between  February,  1902,  and  June,  1903,  one  hundred 
and  fifteen  in  all.  The  notes  are  fewer  tnan  in  previous  volumes,  which  is  per- 
haps due  to  the  fact  that  the  ground  has  been  pretty  well  covered.  The  im- 
portant notes  are  those  on  costs  and  attorney  or  counsel  fees,  paraphernalia, 
and  set-off  or  counterclaim  as  affecting  estate.  An  interesting  short  note  is 
that  on  mental  capacity  to  make  a  will  as  affected  by  spiritualism.  The 
general  index  of  the  series,  both  of  notes  and  of  cases,  which  appears  for  the 
first  time  in  this  volume,  gives  it  an  added  value  as  a  work  of  reference. 


The  National  Bank  Act  with  all  its  amendments  annotated  and  explained. 

By  John  M.  Gould.     Boston:   Little,  Brown,  and  Company.     1904.    pp. 

xvi,  288.  8vo. 
The  title  of  this  book  well  explains  its  nature.  The  National  Bank  Act  of 
1864  is  given,  the  numerous  amendments  down  to  the  present  time  being  in- 
serted in  the  proper  places.  The  whole  is  annotated  with  the  decisions,  both 
federal  and  state,  explaining  or  modifying  the  various  provisions.  The  plan 
admits  ready  reference  to  see  what  sections  have  been  passed  upon.  Conflicts 
in  decisions  are  compared  so  as  to  show  the  weight  of  authority,  and  the  more 
than  seven  hundred  cases  cited  come  down  to  September,  1904.  Appendixes 
give  the  constitution  of  the  American  Bankers'  Association,  the  constitutions  and 
rules  of  the  New  York  and  Boston  clearing  house  associations,  and  the  articles 
of  association  of  the  Chicago  clearing  house.  Separate  indexes  for  the  body 
of  the  work  and  for  the  appendixes  are  given.  The  volume  seems  well  adapted 
to  its  purpose  of  practical  service. 
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EQUITABLE   CONVERSION.^ 

III. 

THE  way  having  been  cleared,  as  stated  at  the  end  of  my  last 
article,  I  now  proceed  to  consider  the  subject  of  equitable 
conversion. 

Equitable  conversions,  like  actual  conversions,  are  of  two  kinds, 
namely,  those  which  are  direct  and  those  which  are  indirect ;  and 
the  reason  for  making  this  division  of  equitable  conversions  is 
the  same  as  that  for  making  the  corresponding  division  of  actual 
conversions,  namely,  that  a  direct  equitable  conversion  is,  so  far 
as  it  is  a  conversion  at  all,  a  direct  or  immediate  change  (or  what 
Lord  Hardwicke  in  one  case^  calls  a  transmutation  and  in  an- 
other case^  a  transubstantiation)  of  one  thing  into  another,  as,  for 
example,  land  into  money  or  money  into  land,  while  an  indirect 
equitable  conversion  is,  so  far  as  it  is  a  conversion  at  all,  an 
exchange  of  one  thing  for  another,  as,  for  example,  land  for 
money  or  money  for  land,  and  is  therefore  a  change  of  land  into 
money  or  of  money  into  land  only  indirectly,  i,  e,,  through  the 
medium  of  such  exchange. 

A  direct  equitable  conversion  differs  from  a  direct  actual  con- 
version in  this,  namely,  that  while  the  latter  is  a  fact,  the  former  is 
a  pure  fiction.     To  say,  indeed,  that  a  direct  equitable  conversion 

1  Continued  from  i8  Harv.  L.  Rev.  83. 

2  Guidot  V.  Guidot,  3  Atk.  254,  256. 

'  Trafford  v.  Boehm,  3  Atk.  440,  448.  It  mast  be  confessed,  however,  that  Guidot 
V.  Guidot  and  Trafford  v.  Boehm  are  both  cases  of  indirect  conversion. 
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is  other  than  a  pure  fiction  would  be  to  claim  for  equity  those 
miraculous  powers  which  the  ancient  alchemists  claimed  for 
themselves. 

In  order  to  state  the  difference  between  an  indirect  equitable 
conversion  and  an  indirect  actual  conversion,  it  is  necessary,  first, 
to  remind  the  reader  that,  in  the  making  of  an  actual  exchange  of 
one  thing  for  another,  there  are  generally,  though  not  necessarily,^ 
two  stages,  namely,  first,  the  creating  by  the  owner  of  the  thing  to 
be  exchanged  of  a  right  in  another  person  to  have  the  exchange 
made,  with  a  correlative  obligation  to  make  the  exchange,  and, 
secondly,  the  actual  making  of  the  exchange  ;  and,  this  being 
borne  in  mind,  the  reader  needs  only  to  be  told  further  that  when- 
ever these  two  stages  exist  in  the  making  of  an  actual  exchange, 
the  creating  of  the  right,  if  it  be  one  which  can  be  specifically 
enforced,  causes  an  equitable  conversion.  It  may  be  added  that 
this  right  is  sometimes  legal,  and  sometimes  equitable  only. 

The  immediate  object  of  the  direct  equitable  conversion  is  to 
cause  a  thing  to  devolve,  on  the  death  of  its  owner,  not  according 
to  its  true  nature  and  quality,  but  according  to  the  nature  and 
quality  which  equity,  by  a  fiction,  attributes  to  it,  for  example,  to 
cause  land  to  devolve  as  if  it  were  money  or  money  as  if  it  were 
land.  So  also  it  is  the  immediate  object  of  an  indirect  equitable 
conversion  to  cause  the  right  to  have  an  exchange  made  to 
devolve,  on  the  death  of  its  owner,  not  according  to  the  legal 
nature  of  the  right,  i,  e.,  as  a  chose  in  action^  but  according  to  the 
nature  and  quality  of  the  thing  to  be  acquired  by  the  exchange, 
for  example,  to  cause  a  right  to  have  land  exchanged  for  money, 
to  devolve  as  if  it  were  money,  or  to  cause  a  right  to  have  money 
exchanged  for  land  to  devolve  as  if  it  were  land. 

The  ultimate  object  of  a  direct  equitable  conversion  is  to  pro- 
mote justice,  to  aid  the  owner  of  property  in  accomplishing  an 
object  which  he  has  in  view  respecting  such  property,  or  to 
promote  public  policy.  The  ultimate  object  of  an  indirect  equi- 
table conversion,  on  the  other  hand,  is  to  give  more  full  and 
complete  effect  to  an  act  done  by  the  owner  of  property  in  respect 
to  such  property,  and  to  carry  out  more  fully  his  presumed  inten- 
tion respecting  the  same. 

Of  direct  equitable  conversions  there  are  more  than  one 
species.    The   most  familiar   is  where   an   actual   conversion   of 

*  i8  Harv.  L.  Rev,  2, 3. 
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property  has  been  made  by  some  person  other  than  its  owner, 
and  under  such  circumstances  that  justice  requires  that,  on  the 
death  of  its  owner,  it  should  devolve  as  if  no  such  conversion  had 
been  made,  and  accordingly  equity  for  the  purposes  of  devolution 
re-converts  it,  1.  e„  by  the  adoption  of  a  fiction,  treats  it  as  if  it  had 
been  actually  re-converted  or  as  if  it  had  never  been  converted, 
so  that  land  into  which  money  has  been  converted,  though  it  will 
devolve  at  law  as  land,  will  devolve  in  equity  as  money,  and 
money  into  which  land  has  been  converted,  though  it  will  devolve 
at  law  as  money,  will  devolve  in  equity  as  land.  In  short,  equity 
will  declare  the  heir  or  devisee  of  the  deceased,  on  whom  the  land 
has  devolved  at  law,  to  be  a  trustee  thereof  for  the  personal  repre- 
sentative of  the  deceased,  and  will  treat  him  accordingly,  and  will 
declare  the  personal  representative  of  the  deceased,  on  whom  the 
money  has  devolved  at  law,  to  be  a  trustee  thereof  for  the  heir  or 
devisee,  and  will  treat  him  accordingly.  It  will  be  seen,  therefore, 
that  this  species  of  direct  equitable  conversion  is  caused  by 
means  of  a  trust,  —  a  trust,  however,  which  is  peculiar,  first, 
in  being  an  implied  or  constructive  trust,  u  e,,  a  trust  created, 
not  by  the  owner  of  the  property,  but  by  equity  itself,  and, 
secondly,  in  being  precisely  like  the  ancient  use,  i,  e,,  a  simple  or 
passive  trust,  a  trust  in  which  the  cestui  que  trust  has  the  entire 
control  over  the  property  in  equity,  and  in  which  the  trustee  is 
merely  the  servant  of  the  cestui  que  trust,  and  has  no  other 
affirmative  duties  to  perform  than  to  convey  the  property  as  the 
cestui  que  trust  shall  direct. 

In  all  these  particulars  this  species  of  direct  equitable  conver- 
sion differs  widely  from  an  indirect  equitable  conversion,  for, 
though  a  trust  is  often  the  cause  of  the  latter,  yet  it  is  always  a 
trust  created  by  the  owner  of  the  property,  and  is  always  an  active 
trust,  —  a  trust  also  in  which,  if  the  trust  be  valid,  the  right  of  the 
cestui  que  trust  is  limited  entirely  to  enforcing  the  specific  per- 
formance of  the  trust  Moreover,  it  is  not  the  existence  of  such  a 
trust,  but  its  capability  of  being  specifically  enforced  in  equity,  that 
is  indispensable  to  the  creation  of  an  indirect  equitable  conversion. 
While,  therefore,  it  is  the  doctrine  of  trust  that  causes  the  direct 
equitable  conversion  last  spoken  of,  a  trust  being  the  machinery  by 
which  equity  transfers  property  from  its  legal  owner  to  another 
person,  it  is  the  doctrine  of  specific  performance  that  causes  the 
indirect  equitable  conversion. 

If  we  look  a  little  more  closely  into  the  nature  of  these  two 
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kinds  of  equitable  conversion,  and  observe  a  little  more  closely  the 
differences  between  them,  we  shall  find  that,  while  an  indirect 
equitable  conversion  constitutes  the  first  step,  and  the  first  step 
only,  toward  an  alienation  of  the  thing  to  be  converted,  and  an 
acquisition  by  the  alienor  or  some  other  person,  of  the  thing  into 
which  the  conversion  is  to  be  made,  the  direct  equitable  con- 
version now  in  question  constitutes  a  complete  alienation  in  equity 
of  the  thing  said  to  be  converted,  and  a  complete  acquisition  in 
equity  of  the  same  thing  by  another  person,  though  with  a  ficti- 
tious quality  attributed  to  it.  We  shall  also  find  that,  while  an 
indirect  actual  conversion  is  caused  by  the  exercise  of  an  absolute 
right  of  property,  and  hence  the  conversion  itself  is  absolute,  and 
an  indirect  equitable  conversion  is  caused  by  the  creation  of  a 
relative  right,  and  is  itself  relative  only,  the  direct  equitable  con- 
version in  question  is  caused,  not  by  the  exercise  of  any  right,  but 
by  the  power  of  equity,  and  hence  the  conversion  which  is  caused 
by  the  exercise  of  that  power  and  the  right  which  is  created  by  its 
exercise  are  both  absolute,  in  so  far  as  it  is  in  the  power  of  equity 
to  make  them  absolute.^ 

There  is  also  another  particular  in  which  the  direct  equitable 
conversion  in  question  differs  from  an  indirect  equitable  con- 
version, namely,  that  as  the  former  exists  only  for  the  purpose 
of  changing  the  devolution  of  the  property  which  it  affects,  so  it 
exists  only  for  an  instant  of  time,  while  as  the  latter  is  brought 
into  existence  by  the  creation  of  a  right  to  have  an  actual  conver- 
sion made,  so  it  continues  to  exist  until  that  right  is  specifically 
enforced,  or  otherwise  ceases  to  exist.  It  follows,  therefore,  that, 
when  a  direct  equitable  conversion  has  once  accomplished  its 
purpose  of  causing  money  to  devolve  as  if  it  were  land  or  land  as 
if  it  were  money,  the  fiction  ceases,  and  henceforth  equity 
regards  the  money  as  money  and  the  land  as  land. 

For  the  present,  however,  we  shall  be  occupied  exclusively  with 
equitable  conversions  of  the  indirect  kind,  and  my  chief  object 
in  saying  in  this  place  what  I  have  already  said  about  direct 
equitable  conversions  is  to  caution  the  reader  against  the  danger 
of  confounding  the  former  with  the  latter.  As  the  fact  of  a  direct 
equitable  conversion  is  much  more  easily  expressed  than  that  of 
an  indirect  one,  the  reader  will  often  find  himself  under  a  sore 

1  Sec  in/ra,  pp.  250,  260,  264,  268.  For  the  sense  in  which  the  terms  "absolute 
right"  and  "relative  right"  are  used  in  this  article,  see  13  Harv.  L.  Rev.  537-538, 
546,  note. 


Digitized  by 


Google 


EQUITABLE   CONVERSION,  249 

temptation,  when  dealing  with  indirect  equitable  conversions,  to 
say  of  money  that  it  is  land  in  equity  when  in  fact  it  is  merely 
liable  to  be  exchanged  for  land,  and  of  land  that  it  is  money  in 
equity  when  it  is  merely  liable  to  be  exchanged  for  money.  This 
temptation,  however,  he  must  resist  if  he  would  avoid  the  most 
serious  errors.  He  must  remember  that  while  actual  conversions  as 
well  as  equitable  conversions  may  be  either  direct  or  indirect,  yet 
the  only  actual  conversions  which  are  known  to  the  law  are  those 
which  are  indirect ;  and  hence  direct  equitable  conversions  have  no 
actual  conversions  to  correspond  with  them.  If  an  actual  conver- 
sion of  land,  for  example,  directly  into  money  or  of  money  into 
land  were  possible,  it  would  be  admitted  by  all  that  the  nomen- 
clature belonging  to  direct  equitable  conversions  could  be  used 
only  when  the  actual  conversion  which  was  to  follow  would  also  be 
direct.  The  fact  being,  however,  that  there  is  only  one  kind  of 
actual  conversion  known  to  the  law,  it  is  equally  true  that  the 
nomenclature  which  belongs  to  direct  equitable  conversions  can 
be  used  only  when  the  equitable  conversion  is  not  to  be  followed 
by  any  actual  conversion;  and  it  must  not  be  supposed,  because 
there  are  two  kinds  of  equitable  conversion,  and  only  one  kind 
of  actual  conversion,  that  therefore  the  latter  stands  in  the  same 
relation  to  each  of  the  former.  When  land  is  exchanged  for 
money,  the  land  never  becomes  money,  nor  the  money  land, 
either  in  equity  or  otherwise ;  when  the  exchange  is  made,  they 
both  change  owners,  but  the  land  remains  land  and  the  money 
remains  money  all  the  time,  in  equity  as  well  as  in  fact;  and  the 
only  reason  why  the  land  is  said  to  be  converted  into  money  and 
the  money  into  land  is  that  he  who  before  owned  the  land  now 
owns  the  money  instead,  and  he  who  before  owned  the  money 
now  owns  the  land  instead ;  and  the  only  reason  why  the  creation 
of  a  right  to  have  money  exchanged  for  land  is  said  to  cause  a 
conversion  of  the  money  into  land  in  equity  is  that  this  right 
devolves  as  if  it  were  land,  and  equity  looks  upon  it  as  substituted 
in  the  place  of  the  money. 

An  indirect  equitable  conversion  can  regularly  be  made  only 
by  the  owner  of  the  thing  to  be  converted,  and  in  a  broad  sense 
it  may  be  said  that  it  can  be  made  by  him  in  one  way  only, 
namely,  by  creating  in  some  other  person  a  right  to  have  an 
actual  conversion  made;  and  such  a  right,  if  it  be  one  which 
equity  will  specifically  enforce,  will  cause  an  equitable  conver- 
sion.    Why?     Because,  if  the  owner  of  such  a  right  die  during  its 
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continuance,  the  right  will  devolve  in  equity,  if  it  be  a  right  to 
have  money  converted  into  land,  as  if  it  were  land,  and,  if  it  be  a 
right  to  have  land  converted  into  money,  it  will  devolve  as  if  it 
were  money.  Why  will  the  right  so  devolve?  Because  equity 
looks  upon  it  as  sure  to  be  specifically  enforced,  unless  the  cor- 
relative obligation  shall  be  voluntarily  performed,  and  when  the 
right  is  so  enforced,  or  the  correlative  obligation  is  so  performed, 
the  result  will  be  an  actual  conversion  of  money  into  land  or  of 
land  into  money,  with  all  the  consequences  which  follow  such  a 
conversion.  If,  for  example,  A  and  B  enter  into  an  ordinary 
bilateral  contract  for  the  sale  of  land  by  A  to  B,  we  may  assume 
that,  up  to  the  moment  when  the  contract  is  made,  A  owns  the 
land  to  be  sold  and  B  owns  the  money  to  be  paid  for  the  land, 
and  these  are  absolute  rights.^  When  the  contract  is  made,  A  and 
B  each  acquires  a  new  relative  right,  namely,  A  a  right  to  have 
money,  and  B  a  right  to  have  land,  and  at  the  same  time  each  of 
them  incurs  a  correlative  obligation,  namely,  A  to  convey  the 
land  and  B  to  pay  the  money ;  and,  as  equity  regards  it  as  certain 
that  both  these  obligations  will  be  performed,  it  regards  the  new 
relative  rights  as  having  superseded,  for  the  purposes  of  devolu- 
tion, the  former  absolute  rights.  To  be  sure,  B's  money  will,  in 
case  of  his  death,  in  form  devolve  upon  his  executor,  but  it  will 
be  only  a  form,  as  it  must  eventually  go  to  A  in  payment  for  the 
land.  So  A's  land  will  in  form  devolve,  in  case  of  his  death,  upon 
his  heir  or  devisee ;  but  this  again  will  be  only  a  form,  as  the  land 
will  eventually  have  to  be  conveyed  to  B  in  performance  of  A's 
obligation.  As,  therefore,  the  new  relative  rights  have  superseded 
in  equity  the  old  absolute  rights,  they  ought  to  devolve,  not  as  the 
old  absolute  rights  would  have  devolved,  but  as  the  new  absolute 
rights  would  devolve,  if  the  sale  had  been  complete ;  and  hence, 
if  B  die  before  the  purchase  is  completed,  his  new  relative  right 
under  the  contract  will  devolve  in  equity  on  his  heir  or  devisee.^ 

In  the  example  just  put,  moreover,  it  is  plain  that  B*s  money, 
in  case  of  his  death,  does  not  become  land  in  equity  for  the  pur- 
poses of  devolution,  for  this  money  goes  to  A,  as  to  whom  no 
question  of  equitable  conversion  arises.  It  is  not,  therefore,  B*s 
money,  but  his  right  to  A's  land,  that  is  treated  by  equity  as  land. 
So  also,  in  case  of  A's  death,  it  will  not  be  his  land,  but  his  right 

1  See  supra,  page  248,  note. 

*  Per  Lord  Hardwicke,  in  Gibson  v.  Lord  Montford,  i  Ves.  485,  494 ;  Milner  v. 
Mills,  Mos.  123;  Garnett  v.  Acton,  28  Beav.  333. 
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to  B's  money,  that  equity  will  treat  as  money.  And  so  it  is  in  all 
other  cases  of  indirect  equitable  conversion. 

How  can  a  right  to  have  an  actual  conversion  made  be  created? 
In  two  ways,  namely,  either  by  a  contract  to  buy  or  to  sell  land, 
or  by  a  direction  to  another  person  to  do  so.  Of  such  contracts, 
there  are  more  than  the  one  species  already  mentioned,  though 
that  is  practically  the  only  one  that  is  bilateral,  and  is  believed 
to  be  absolutely  the  only  one  by  which  an  equitable  conversion 
is  created  both  of  land  into  money  and  of  money  into  land,  as 
well  as  the  only  one  in  which  an  agreement  to  buy  or  sell  land  is 
alone  sufficient  to  create  an  equitable  conversion.  Such  a  con- 
tract is  also  believed  to  furnish  the  only  instance  of  an  equitable 
conversion  which  is  always  coextensive  with  the  actual  conversion 
which  is  agreed  or  directed  to  be  made. 

As  no  right  can  cause  an  equitable  conversion  unless  it  can  be 
enforced  specifically,  and  as  a  bilateral  contract  for  the  sale  and 
purchase  of  land  cannot  be  enforced  specifically  at  the  suit  of 
either  party,  unless  it  can  be  so  enforced  at  the  suit  of  each  party, 
it  follows  that  such  a  contract  cannot  cause  an  equitable  conver- 
sion, either  of  land  into  money  or  of  money  into  land,  unless  each 
party  is  capable  of  performing  his  side  of  the  contract,  and  can  be 
compelled  to  do  so.  If,  therefore,  the  seller  cannot  make  such  a 
title  to  the  land  as  the  buyer  will  be  compelled  to  accept,  there 
will  be  no  equitable  conversion,^  unless  the  buyer  shall  choose  to 
accept  such  a  title  as  the  seller  can  make,  though,  if  the  buyer  so 
accept  the  seller's  title  as  to  prevent  his  afterwards  objecting  to 
its  insufficiency,  the  effect  of  the  contract  will  henceforth  be  the 
same  as  if  the  title  had  been  good.  So,  if  either  party  shall  lose 
his  right  to  enforce  specific  performance  by  laches  or  delay,  the 
equitable  conversion  will  then  cease,  unless  the  other  party  shall 
choose  to  waive  the  defense  thus  opened  to  him.  Moreover,  if  a 
seller  be  unable  to  make  a  good  title,  and  the  buyer  die  before  the 
purchase  is  completed,  his  executor  may  prevent  a  specific  per- 
formance by  refusing  to  pay  the  purchase  money,  though  the 
buyer's  heir  or  devisee  may  wish  to  accept  such  a  title  as  the 
seller  can  make,  for  the  only  person  who  can  waive  a  defense  to  a 
claim  is  the  person  against  whom  the  claim  is  made,  and  here  that 
person  is  the  buyer's  executor,  for  it  is  he   who    must   pay  the 


1  Green  V.  Smith,  i  Atk.  572;  Broome  v,  Monck,  10  Ves.  597;  Thomas,  /n  re.  34 
Ch.  D.  166. 
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purchase  money.^  And  the  same  will,  of  course,  be  true  of  any 
other  defense  against  specific  performance  which  was  open  to  the 
buyer  when  he  died.  So,  if  the  seller  die  after  the  buyer  has  lost 
his  right  to  specific  performance  by  laches  or  delay,  the  seller's 
heir  or  devisee  may  prevent  specific  performance  by  refusing  to 
convey  the  land,  though  the  seller's  executor  will,  of  course,  wish 
specific  performance  to  be  enforced,  in  order  that  he  may  obtain 
the  purchase  money. 

If  a  buyer  die  before  the  purchase  is  completed,  and  his  right  to 
specific  performance  is  afterwards  lost  without  the  fault  of  his  heir 
or  devisee,  the  general  opinion  has  been  that  the  heir  or  devisee, 
though  he  cannot  have  the  land,  will  be  entitled  to  receive  the 
purchase  money  from  the  buyer's  executor.  Thus,  where  the 
contract  was  binding  on  the  buyer,  but  a  power  of  rescission  was 
reserved  to  the  seller,  and  was  exercised  by  him  after  the  death  of 
the  buyer,  who  died  intestate,  it  was  held  that  the  heir  of  the 
latter,  though  he  could  not  have  the  land,  was  entitled  to  receive 
the  purchase  money  from  the  buyer's  executor.^  So  in  Whittaker 
V,  Whittaker,^  where  the  buyer,  after  making  the  contract  devised 
the  land  by  way  of  family  settlement,  the  plaintiff  being  the  first 
tenant  for  life,  but  the  buyer's  right  to  specific  performance  was 
lost  after  his  death,  owing  to  a  long-continued  uncertainty  as 
to  whether  he  had  left  sufficient  assets  to  enable  his  executor 
to  pay  for  the  land.  Sir  R.  P.  Arden,  M.  R.,  held  that  the  plaintiff, 
though  not  entitled  to  have  the  purchase  money  paid  over  to  him, 
was  entitled  to  have  it  invested  in  other  land,  to  be  settled  to  the 
same  uses  to  which  the  land  contracted  for  had  been  devised.  He 
rested  his  decision,  however,  not  upon  the  contract,  but  upon  the 
will,  and,  for  that  reason,  Lord  Eldon,  in  an  elaborate  judgment  in 
Broome  v,  Monck,*  while  approving  of  the  decision,  rejected  the 
ground  upon  which  it  was  rested.  So,  if  the  seller  die  before  the 
sale  is  completed,  and  his  right  to  specific  performance  is  after- 
wards lost  without  the  fault  of  his  executor,  the  general  opinion 

1  Langford  v.  Pitt,  2  P.  Wms.  629,  632  ;  AUeyn  v.  Alleyn,  Mos.  262 ;  Milner  v.  MUls, 
Mos.  1 23 ;  Garnett  v.  Acton,  28  Beav.  333 ;  Hood  v.  Hood,  3  Jur.  n.  s.  684.  And, 
as  the  buyer's  executor  must  pay  the  purchase  money  to  the  seller,  if  the  latter  be  also 
the  buyer's  heir,  he  may  keep  the  land  as  such  heir,  and  yet  compel  the  buyer's  execu- 
tor to  pay  him  the  purchase  money.  Cum  duo  jura  in  una  persona  concurrunt,  aequum 
est  acsi  essent  in  diver  sis,     Coppin  v.  Coppin,  2  P.  Wms.  291. 

2  Hudson  V.  Cook,  L.  R.  13  Eq.  417. 
«  4  Bro.  C.  C.  31. 

*  10  Yes.  597. 
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has  been  that  the  latter,  though  he  cannot  recover  the  purchase 
money  from  the  buyer,  can  recover  the  land  from  the  seller's  heir 
or  devisee.^  It  seems  impossible,  however,  to  reconcile  these 
views  with  any  principle.  Up  to  the  moment  of  his  death  the 
buyer  had  only  a  right  to  the  land,  and  that  was  on  condition  of 
his  paying  the  purchase  money  to  the  seller,  and  he  was  also 
under  an  obligation  to  pay  the  purchase  money  on  the  condition 
of  his  receiving  the  land ;  and,  on  his  death,  his  right  devolved  in 
equity  on  his  heir  or  devisee,  and  his  obligation  devolved  on  his 
executor.  It  is  assumed  that  the  seller  refuses  to  convey  the  land 
and  that  he  cannot  be  compelled  to  convey  it,  and  hence  that  the 
buyer's  executor  cannot  be  compelled  to  pay  the  money  to  the 
seller.  Therefore,  it  is  said,  he  must  pay  it  to  the  buyer's  heir  or 
devisee !  So  also  the  seller,  up  to  the  moment  of  his  death,  had 
only  a  right  to  receive  the  money,  and  that  was  on  condition  of 
his  conveying  the  land,  and  he  was  also  under  an  obligation  to 
convey  the  land  on  condition  of  his  receiving  the  money;  and, 
on  his  death,  both  his  right  and  his  obligation  devolved  at  law 
upon  his  executor,  though  his  obligation  devolved  also  in  equity, 
with  the  land,  upon  his  heir  or  devisee.  It  is  assumed  that  the 
buyer  refuses  to  pay  the  money,  and  that  he  cannot  be  compelled 
to  pay  it,  and  hence  that  the  seller's  heir  or  devisee  cannot  be 
compelled  to  convey  the  land  to  the  buyer.  Therefore,  it  is  said, 
he  must  convey  it  to  the  seller's  executor !  Could  there  be  two 
more  palpable  nonsequiturs?  A  (the  buyer's  heir  or  devisee)  files 
a  bill  against  B  (the  buyer's  executor)  and  C  (the  seller)  to 
compel  B  to  pay  money  to  C,  and  to  compel  C  to  convey  land  to 
A.  A  is  wholly  defeated,  and  what  is  the  consequence?  That 
his  bill  is  dismissed  with  costs?  No;  that  his  bill  is  dismissed  as 
against  C,  but  that  a  decree  is  made  in  his  favor  against  B  that  he 
pay  the  money  directly  to  A.  Why?  For  no  other  reason  than 
that  it  has  been  found  that  he  is  not  bound  to  pay  it  to  C  So, 
again,  A  (the  seller's  executor)  files  a  bill  against  B  (the  seller's 
heir  or  devisee)  and  C  (the  buyer)  to  compel  B  to  convey  land 
to  C,  and  to  compel  C  to  pay  money  to  A.  A  is  wholly  defeated, 
but,  instead  of  his  bill's  being  dismissed  with  costs,  a  decree  is 
made  in  his  favor  against  B  that,  as  it  has  been  found  that  he 
is  not  bound  to  convey  the  land  to  C,  therefore  he  shall  convey 

1  In  Curre  v.  Bowyer,  5  Bcav.  6,  note  (b),  where  the  seller  had  died,  and  the  buyer 
afterwards  lost  his  right  to  specific  performance,  Sir  John  Leach  held  that  the  seller's 
next  of  kin  were  entitled  to  the  land. 
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the  same  to  A !  For  neither  of  these  conclusions,  however,  can 
any  more  than  two  reasons  be  given,  namely,  for  the  first,  that  the 
buyer's  heir  or  devisee  has,  without  his  fault,  been  disappointed  in 
his  expectation  of  getting  the  land,  and  that  the  seller  is  not 
entitled  to  the  money,  and,  for  the  second,  that  the  seller's  execu- 
tor has,  without  his  fault,  been  disappointed  in  his  expectation  of 
getting  the  money,  and  that  the  buyer's  heir  or  devisee  is  not  en- 
titled to  the  land ;  and  none  of  these  reasons  are  good.  To  make 
the  first  and  third  of  any  value  it  must  appear  that  the  disappoint- 
ment was,  in  whole  or  in  part,  the  fault  of  the  buyer's  executor 
and  the  sellers  heir  or  devisee  respectively,  and  this  neither 
appears  nor  is  assumed.  As  to  the  second  and  fourth  reasons,  it 
would  be  sufficient  to  say  that  the  fact  of  A's  not  being  liable  to  B 
is  no  reason  for  saying  he  is  liable  to  C.  In  this  case,  however,  it 
is  possible  to  say  more ;  for  the  non-liability  of  the  executor  of  the 
buyer  to  the  latter's  heir  or  devisee  is  a  much  clearer  proposition 
than  his  non-liability  to  the  seller,  for  his  liability  to  the  latter  lafcks 
only  the  performance  of  a  condition,  while  he  is,  in  law,  a  total 
stranger  to  the  former.  So,  also,  the  non-liability  of  the  heir  or 
devisee  of  the  seller  to  the  latter's  executor  is  a  much  clearer 
proposition  than  his  non-liability  to  the  buyer's  heir  or  devisee,  for 
his  liability  to  the  latter  lacks  only  the  performance  of  a  condition, 
while  he  is,  in  law,  a  total  stranger  to  the  former. 

Upon  the  whole,  it  seems  clear,  on  principle,  that  the  executor 
of  a  buyer  of  land  is  bound,  as  such  executor,  only  by  his  testa- 
tor's contract  of  purchase,  and  that  such  contract  binds  him  to  do 
one  thing  only,  namely,  to  pay  the  purchase  money  to  the  seller, 
and  that  he  can  be  compelled  to  do  this  either  by  the  seller,  or 
by  the  heir  or  devisee  of  the  buyer,  —  by  the  latter,  because  the 
payment  is  necessary  to  enable  such  heir  or  devisee  to  obtain  the 
land ;  but  that  if,  in  a  given  case,  the  seller  is  not  entitled  to 
the  money,  the  executor  of  the  buyer  is  under  no  obligation  to 
pay  it  to  anyone,  but  is  entitled  to  keep  it  as  such  executor.  So 
it  seems  equally  clear  that  the  seller's  heir  or  devisee  is  bound  only 
to  convey  the  land  to  the  buyer,  and  that  he  can  be  compelled  to 
do  this  either  by  the  buyer,  or  by  the  seller's  executor, — by  the 
latter,  because  the  conveyance  is  necessary  to  enable  him  to  ob- 
tain the  money ;  but  that  if,  in  a  given  case,  the  buyer  is  not 
entitled  to  the  land,  the  heir  or  devisee  of  the  seller  is  under  no 
obligation  to  convey  it  to  anyone  else,  but  is  entitled  to  keep  it. 

If,  in  case  of  the  death  of  the  buyer  before  the  purchase  is  corn- 
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pleted,  it  be  doubtful  whether  he  has  left  sufficient  assets  to  enable 
his  executor  to  pay  for  the  land,  or  if,  in  a  suit  for  specific  per- 
formance, his  executor  shall  refuse  to  admit  sufficient  assets 
for  that  purpose,  his  heir  or  devisee  may  always  secure  the  land 
by  himself  advancing  the  purchase  money,  and  he  may  do  this 
with  a  certainty  of  being  reimbursed,  if  the  assets  left  by  the 
buyer  shall  turn  out  to  be  sufficient  to  reimburse  him.^ 

A  contract  for  the  sale  and  purchase  of  land  has  always  been 
treated  by  the  courts  as  creating  an  equitable  conversion  in  favor 
of  the  seller  as  well  as  in  favor  of  the  buyer.  In  truth,  however, 
as  has  been  seen  in  a  previous  article,^  such  a  contract  works  a 
conversion  of  the  seller's  land  into  money  on  legal  principles,  and 
without  any  other  aid  from  equity  than  such  as  it  affords  by  en- 
forcing the  contract  specifically  against  the  seller's  heir  or  devisee. 
In  short,  the  right  of  the  seller  to  receive  the  purchase  money  in 
exchange  for  his  land  will  devolve  on  his  executor  by  operation 
of  law,  whereas,  in  order  to  create  an  equitable  conversion,  it 
must  so  devolve  in  equity  alone. 

There  is  another  species  of  bilateral  contract  which  has  been 
held,  in  a  few  cases,^  to  create  an  equitable  conversion  in  favor  of 
one  of  the  parties  to  it,  namely,  a  building  contract,  1.  ^.,  a  con- 
tract between  a  land  owner  and  a  builder  for  the  erection  of  a 
building  by  the  latter  on  the  land  of  the  former.  In  case  of  the 
death  of  the  land  owner  before  the  building  is  erected,  his  heir  or 
devisee  will  alone  profit  from  the  performance  of  the  contract  by 
the  builder,  and,  therefore,  there  is  strong  reason  why  the  land 
owner's  right  to  such  performance  should  devolve  in  equity  with 
the  land  on  his  heir  or  devisee,  though  the  performance  must  be 
at  the  expense  of  his  executor,  for,  if  such  right  should  devolve, 
with  the  obligation  to  pay  its  price,  upon  the  executor,  the  con- 
tract would  be  certain  not  to  be  performed,  as  the  executor  would 
find  it  much  cheaper  to  buy  off  the  builder  than  to  pay  him  for 
performing  the  contract.  Still,  there  is  a  very  serious  obstacle  to 
be  removed  before  such  a  contract  can  work  an  equitable  con- 
version, namely,  the  refusal  of  equity  to  enforce  the  specific  per- 
formance of  the  contract.  Why  is  it,  then,  that  such  a  contract  is 
held  to  work  an   equitable   conversion?     Because  formerly,  and 

1  Per  Lord  Eldon,  in  Broome  v.  Monck,  10  Ves.  597,  614-615. 
«  See  18  Harv.  L.  Rev.  10. 

*  For  example,  in  Holt  v.  Holt,  2  Vem.  322,  and  per  Lord  Hardwicke  in  Rook  v. 
Worth,  I  Ves.  460,  461. 
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when  the  doctrine  was  settled,  equity  did  enforce  the  specific  per- 
formance of  building  contracts,  —  and  in  fact  it  never  refused  to  do 
so  till  since  the  time  of  Lord  Hardwicke ;  ^  and  the  doctrine  is  still 
adhered  to^  as  being  established  by  authority,  notwithstanding 
the  sine  qua  non  of  specific  performance  has  failed,  just  as  a  con- 
tract for  the  purchase  of  land  has  been  held  to  work  an  equitable 
conversion  in  favor  of  the  heir  or  devisee  of  the  buyer,  notwith- 
standing the  buyer's  right  to  specific  performance  has  been  lost, 
the  court  giving  the  money  to  the  heir  or  devisee  when  he  cannot 
have  the  land.  Is,  then,  the  doctrine  that  a  building  contract 
works  an  equitable  conversion  of  the  land  owner's  money  into 
land,  just  as  a  contract  for  the  purchase  of  land  does,  to  be 
deemed  erroneous  on  principle?  Yes,  unless  equity  shall  consent 
to  make  an  exception  in  favor  of  the  heir  or  devisee  of  a  deceased 
land  owner,  to  its  rule  that  a  building  contract  will  not  be  specifi- 
cally enforced,  —  which,  it  seems,  equity  might  do. 

The  only  other  species  of  contract  which  it  will  be  necessary  to 
notice,  as  causing  an  equitable  conversion,  differs  very  widely 
from  the  two  species  of  contract  already  considered,  it  being  the 
unilateral  covenant  often  found  in  English  marriage  settlements 
and  marriage  articles,  to  lay  out  a  given  sum  of  money  in  the 
purchase  of  land,  or  to  purchase  land  of  a  given  annual  value  and 
to  settle  the  land  so  purchased.  Such  a  covenant  is,  therefore, 
an  agreement  to  make  a  settlement,  the  reason  for  making  such  a 
covenant  instead  of  an  actual  settlement  commonly  being  that 
the  person  who  is  to  make  the  settlement  has  not  the  land  at  the 
time  of  the  marriage,  or  has  not  land  which  he  wishes,  or  is  in  a 
condition  to  settle.  The  reader  will  see,  at  once,  therefore,  how 
widely  such  a  covenant  differs  from  the  ordinary  agreement  for 
the  purchase  and  sale  of  land.  It  does,  indeed,  involve  a  pur- 
chase of  land,  and,  therefore,  an  agreement  for  purchase  and  sale 
of  land,  but  such  purchase  is  to  be  made  of  some  third  person, 
not  ascertained  at  the  date  of  the  covenant,  and,  of  course,  the 
agreement  to  purchase  must  be  made  with  the  same  person. 
What  is,  however,  of  much  greater  legal  importance  is  the  fact 
that  the  particular  land  to  be  purchased  is  wholly  unascertained, 
nothing,  in  fact,  being  fixed,  except  the  amount  of  money  thus  to 
be  laid  out,  or  the  annual  value  of  the  land  to  be  purchased. 
What  is  of  still  greater  legal  importance,  however,  is  the  fact  that 

1  Sec  Rayner  v.  Stone,  2  Eden  128. 

«  Cooper  V.  Jarman,  L.  R.  3  Eq.  98 ;  Day,  In  re,  [1898]  2  Ch.  51a 
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the  vital  part  of  the  agreement  is  to  be  found,  not  in  the  covenant 
to  purchase  land,  but  in  the  covenant  to  settle  the  land  when  pur- 
chased. Without  this  latter  branch,  indeed,  the  covenant  would 
not  constitute  a  contract  at  all,  for,  as  it  would  be  simply  a  cove- 
nant to  purchase  land  with  the  covenantor's  own  money,  the  land. 
when  purchased,  would  belong  absolutely  to  him,  and,  therefore, 
he  would  incur  no  obligation  to  make  the  purchase;  or,  to  ex- 
press the  same  thing  in  another  form,  without  the  covenant  to 
settle  the  land,  no  right  would  be  created  in  anyone  to  have  land 
purchased,  and,  therefore,  the  covenantor  could  neither  be  com- 
pelled to  make  the  purchase,  nor  to  pay  damages  for  not  doing 
so.  It  is,  therefore,  the  covenant  to  settle  the  land  which  requires 
particular  attention.  What  is  meant  by  a  settlement  of  land,  or 
by  settled  land  ?  The  phrases  "  settled  estate "  and  "  settled 
land  "  have  become  very  familiar  in  English  law  during  the  last 
half-century,  no  less  than  six  "Leases  and  Sales  of  Settled 
Estates"  acts  having  been  passed  between  1856  and  1877,  both 
inclusive,^  and  no  less  than  five  "  Settled  Land "  acts  between 
1882  and  1890,  both  inclusive.^  Under  these  acts,  a  "settled 
estate  "  or  "  settled  land  "  is  declared  to  be  any  estate  or  land 
which  stands  limited  to  several  persons  in  succession.  The  most 
familiar  form  in  which  land  stands  so  limited  in  a  marriage  settle- 
ment is  that  of  a  limitation  to  the  use  of  the  intended  husband  for 
life,  remainder,  as  to  a  part  or  all  of  the  land,  to  the  use  of  the 
intended  wife  for  life,  by  way  of  jointure  and  in  lieu  of  dower,' 
remainder  to  the  use  of  the  first  and  other  sons  of  the  marriage 
successively  in  tail,  or  in  tail  male,  remainder  to  the  use  of  the 
daughters  of  the  marriage  as  tenants  in  common  in  tail,  remainder 
to  the  use  of  the  intended  husband  in  fee.  Sometimes  the  first 
limitation  of  all  is  one  to  the  use  of  trustees  for  a  long  term  of 
years  in  trust  to  raise  a  certain  sum  annually,  during  the  coverture, 
for  the  wife  by  way  of  pin-money ;  and  generally  the  first  limita- 
tion after  the  death  of  the  husband  and  wife  is  to  trustees  for  a 
long  term  of  years  in  trust  to  raise  portions  for  daughters  and 
younger  sons  of  the  marriage,  in  the  event  of  there  being  a  son 


1  19  &  20  Vict.  c.  120,  1856;  21  &  22  Vict.  c.  77,  1858 ;  27  &  28  Vict,  c  45,  1864; 
37  &  3^  Vict.  c.  33,  1874  ;  39  &  40  Vict.  c.  30,  1876 ;  and  40  &  41  Vict.  c.  i8,  1877. 

*  45  &  46  Vict.  c.  38,  1882;  47  &  48  Vict.  c.  18,  1884;  50  &  51  Vict.  c.  30,  1887  ; 
52  &  53  Vict.  c.  36,  18S9 ;  ar.d  53  &  54  Vict.  c.  69,  1890. 

•  Within  recent  times,  the  wife's  jointure  seems  to  be  generally  secured  by  limiting 
to  her,  not  an  estate  in  land  for  her  life,  but  a  rent  charge. 
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of  the  marriage  in  whom  the  first  estate  tail  shall  vest.  The  only 
thing,  however,  that  can  be  asserted  broadly  of  marriage  settle- 
ments is  that  they  have  for  their  object  the  making  of  a  provision 
for  the  wife  and  children  of  the  intended  marriage;  for,  within 
the  limits  which  that  object  prescribes,  the  limitations  in  such 
settlements  vary,  as  the  circumstances  and  the  views  of  the  par- 
ties vary.  It  follows,  therefore,  that  a  covenant  to  make  such  a 
settlement  must  state  the  limitations  to  be  made  with  the  same 
particularity  as  the  settlement  itself,  so  that  the  limitations  in  the 
settlement  will  be  a  mere  copy  of  those  in  the  covenant 

Such  a  covenant  is  generally  made  by  the  intended  husband  or 
his  father,  and  is  made  with  relatives  or  friends  of  the  wife,  as 
trustees  for  the  wife  and  children,  and  it  generally  provides  that  the 
land  when  purchased  shall  be  conveyed  to  the  same  trustees  in 
fee,  and  to  the  several  uses  specified.  The  covenant  is  also 
generally  made  in  consideration  of  the  intended  marriage,  and 
of  a  sum  of  money,  paid  to  the  husband  or  settlor  by  the  wife's 
father,  as  the  wife's  marriage  portion. 

Assuming  the  limitations  to  be  such  as  have  been  already  stated, 
it  will  be  seen  that,  when  the  covenant,  and  consequently  the 
settlement,  is  made  by  the  intended  husband,  the  covenant  and 
settlement  do  not  extend  to  the  life  interest  limited  to  the  hus- 
band, nor  to  the  ultimate  fee  which  is  also  limited  to  him,  those 
limitations  being,  in  effect,  mere  reservations  by  the  husband  of  a 
portion  of  what  would  wholly  belong  to  him,  but  for  the  covenant 
and  settlement.  And  even  if  the  covenant  and  settlement  be 
made  by  the  husband's  father,  it  seems  that  so  much  of  the  cove- 
nant as  is  in  favor  of  the  husband  cannot  be  specifically  enforced, 
as  the  considerations  upon  which  the  covenant  is  made  extend  only 
to  the  wife  and  the  children  of  the  marriage.  Whether,  therefore, 
the  covenant  be  made  by  the  husband  or  not,  only  so  much  of  it 
as  is  in  favor  of  the  wife  and  children  of  the  marriage  creates  rights 
which  can  be  specifically  enforced.  In  the  first  instance,  more- 
over, it  is  only  in  favor  of  the  wife  that  such  a  covenant  creates  a 
right,  as  the  rights  which  it  creates  in  favor  of  children  will  come 
into  existence  only  as  children  are  from  time  to  time  born ;  and,  if 
there  be  no  children  of  the  marriage,  the  obligation  created  by  the 
covenant  will  cease  on  the  death  of  the  wife,  if  the  husband  be  the 
covenantor,  and  will  cease,  in  any  event,  on  the  death  of  the  hus- 
band and  wife,  and  the  land,  if  purchased  and  settled,  will  thence* 
forth  belong  wholly  to  the  settlor. 
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Such,  then,  being  the  extent  and  nature  of  the  rights  created  by 
the  covenant  under  consideration,  what  is  the  extent  of  the  equi- 
table conversion  which  it  causes?  The  limitations  covenanted  to 
be  made  in  favor  of  the  husband  do  not,  it  seems,  cause  any  equi- 
table conversion,  even  when  the  covenant  is  not  made  by  him, 
there  being  no  consideration  for  the  covenant  so  far  as  it  is  in  his 
favor,  and,  therefore,  no  right  to  specific  performance.  There  is 
also  another  reason  why  the  right  of  the  husband,  as  well  as  that 
of  the  wife,  to  a  life  interest  can  practically  cause  no  equitable 
conversion,  namely,  that  it  expires  with  the  life  of  its  owner,  and 
hence  cannot  devolve  on  his  death.  The  only  rights,  therefore, 
created  by  such  a  covenant,  which  will  devolve  on  the  death  of 
their  owner,  and  which,  being  capable  of  being  specifically  en- 
forced, will  devolve  like  land,  are  those  created  in  favor  of  the  chil- 
dren of  the  marriage.  Moreover,  as  no  child  is  generally  entitled 
to  a  greater  estate  in  the  land  to  be  purchased  than  an  estate  tail, 
and  as  such  an  estate  expires  on  the  death  of  the  tenant  in  tail 
without  issue,  it  follows  that  the  interest  of  a  child  will  devolve  on 
his  death  only  when  he  leaves  issue.  It  must  also  be  borne  in 
mind  that  a  covenant  to  purchase  and  settle  land  will  cause  an 
equitable  conversion  only  so  long  as  the  covenant  remains  wholly 
unperformed,  for,  the  moment  that  the  land  is  purchased,  the  con- 
version before  covenanted  to  be  made  is  actually  made,  and  the 
interests  of  the  children  will  henceforth  be  land  for  all  purposes, 
and  without  invoking  the  aid  of  equitable  conversion.  It  will  be 
seen,  therefore,  that  the  interest  of  a  child  under  such  a  covenant 
can  devolve  as  land,  by  virtue  of  the  principle  of  equitable  con- 
version, only  when  the  covenant  remains  wholly  unperformed  until 
such  child  marries,  has  issue,  and  dies. 

As  it  is  not  the  right  to  have  land  purchased,  but  the  right  to 
have  it  settled,  that  causes  an  equitable  conversion,  of  course  it  is 
the  latter  right,  and  not  the  former,  that  measures  the  extent  of 
the  equitable  conversion  caused  by  a  covenant  to  purchase  and 
settle  land.  This  is,  in  fact,  no  more  than  saying  that,  on  the 
death,  intestate,  of  a  person  who  has  a  right  to  have  land  which  is 
to  be  purchased  conveyed  to  him  in  fee-simple,  such  right  will 
descend  to  his  heir,  and  hence  there  will  be  an  entire  equitable 
conversion  of  the  price  of  the  land  into  land ;  and  that,  on  the 
death  of  a  person  entitled  to  have  land  which  is  to  be  purchased 
conveyed  to  him  in  fee-tail,  his  right  will  descend  to  his  issue  in 
tail,  if  he  leave  issue,  and  to  them  alone,  and  hence  there  will  be 
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an  equitable  conversion  of  the  price  of  the  land  into  land  for  so 
long  a  time  only  as  there  shall  continue  to  be  issue  of  the  deceased, 
while,  on  the  death  of  a  person  entitled  to  have  land,  which  is  to 
be  purchased,  conveyed  to  him  for  his  life,  no  right  whatever  will 
survive  the  deceased,  and  hence  there  will  be,  for  the  purposes  of 
devolution,  no  equitable  conversion  of  the  price  of  the  land  into 
land.  Yet,  in  each  of  the  three  cases  just  put,  the  right  of  the 
deceased  to  have  land  purchased  is  the  same,  namely,  to  have  a 
given  sum  of  money  laid  out  in  the  purchase  of  land  in  fee- 
simple,  or  to  have  the  fee-simple  of  land  of  a  given  annual  value 
purchased.  Why?  Because  it  is  of  such  land  that  the  deceased 
is  entitled  to  have  the  fee-simple,  or  a  fee- tail,  or  an  estate  for 
life,  conveyed  to  him.  If,  therefore,  in  marriage  articles  the  in- 
tended husband  covenant  to  purchase  and  settle  land,  in  the  man- 
ner before  stated,  while  there  may  be  an  indefinite  number  of 
persons,  each  of  whom  will  be  entitled  to  enforce  the  covenant 
specifically,  and  to  its  full  extent,  yet,  as  the  covenant  will  direct 
no  limitation  of  the  fee-simple  in  the  land  to  be  purchased,  there 
will  remain  in  the  husband,  in  every  event,  an  ultimate  reversionary 
interest  in  the  money  to  be  laid  out  in  land,  as  to  which  there  will 
be  no  equitable  conversion,  and,  if  the  covenant  be  performed,  a 
corresponding  interest  in  the  land  purchased  and  settled  will  re- 
main in  the  husband,  i.  ^.,  if  the  husband  purchase  the  land,  and 
convey  it  in  fee  to  the  trustees  of  the  settlement  to  the  several  uses 
directed  in  the  covenant,  the  last  of  those  uses  will  be  to  the  hus- 
band in  fee. 

After  what  has  been  said,  it  can  scarcely  oe  necessary  to  caution 
the  reader  against  entertaining  the  notion  that  a  single  covenant 
to  purchase  and  settle  land  can  cause  only  a  single  equitable 
conversion,  as  it  is  obvious  that  each  separate  right,  created  by 
such  a  covenant,  to  acquire  an  inheritable  interest  in  the  land  to 
be  purchased,  will  cause  an  equitable  conversion,  provided  the 
right  be  one  which  equity  will  enforce  specifically;  and  even 
though  the  right  be  to  acquire  only  an  estate  for  life,  there  will  in 
strictness  be  an  equitable  conversion  during  the  continuance  of 
that  estate,  though  it  will  not  be  likely  to  be  followed  by  any 
practical  consequence. 

Between  an  actual  conversion  and  an  indirect  equitable  conver- 
sion there  is  the  same  difference  as  between  an  absolute  right  and  a 
relative  right.^     An  absolute  right  exists  for  all  purposes  and  as  to 

1  See  supra f  page  248,  note. 
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all  persons,  while  a  relative  right  implies  a  relation  between  two 
persons,  one  of  whom  has  the  right  against  the  other,  and  the 
other  of  whom  is  under  a  correlative  obligation  to  him  who  has 
the  right.  A  relative  right,  therefore,  as  such,  has  no  existence 
except  in  favor  of  the  person  who  has  it,  and  as  against  the  per- 
son who  is  subject  to  the  correlative  obligation.  So  also  an  actual 
conversion  is  made  in  the  exercise  of  an  absolute  right,  and  therefore 
it  exists  for  all  purposes  and  as  to  all  persons,  while  an  indirect  equi- 
table conversion  is  merely  an  equitable  consequence  of  a  relative 
right,  and  is,  therefore,  necessarily  subject  to  the  same  limitations 
as  the  right  of  which  it  is  a  consequence.  Such  an  equitable  con- 
version, therefore,  can  have  no  existence  except  as  to  the  person 
of  whose  right  it  is  a  consequence,  —  least  of  all  can  it  have  any 
existence  as  to  the  person  who  is  subject  to  the  correlative  ob- 
ligation. When,  therefore,  an  intended  husband,  for  example, 
covenants,  in  marriage  articles,  to  purchase  land,  and  settle  the 
same,  in  the  manner  before  stated,  such  covenant  will  create 
equitable  conversions  only  as  to  the  intended  wife  and  the  chil- 
dren of  the  marriage,  —  not  as  to  the  husband.  If,  therefore,  the 
husband  die  intestate  before  performing  the  covenant,  all  his  per- 
sonal property  will  devolve  upon  his  executor,  just  as  if  he  had 
made  no  such  covenant ;  the  only  difference  will  be  that  the  obli- 
gation which  the  husband  incurred  by  making  the  covenant  will 
also  devolve  upon  his  executor.  In  other  words,  the  personal 
property  in  the  hands  of  the  executor  will  be  subject  to  the  bur- 
den of  the  covenant. 

Such  are  upon  principle,  as  it  is  conceived,  the  effects  produced 
by  the  covenant  now  under  consideration  in  respect  to  the  equi- 
table conversion  which  it  causes.  It  is  time,  however,  to  inform 
the  reader  that  a  very  different  view  is  presented  by  the  authorities; 
for  it  has  been  held,  from  the  earliest  times,  and  without  a  dis- 
senting voice,  first,  that  any  limitation  directed  by  such  a  cove- 
nant, which  confers  a  right  to  have  the  covenant  fully  performed, 
causes  an  equitable  conversion  into  land  of  the  entire  interest  in 
the  money  covenanted  to  be  laid  out  in  land,  though  the  limitation 
which  causes  the  conversion  be  only  for  life,  t.  e,,  that  the  equi- 
table conversion  is  measured  by  the  actual  conversion  which  the 
covenant  requires,  and  is  coextensive  with  it;  secondly,  that  every 
such  conversion  is  absolute,  not  relative,  or,  at  least,  that  the 
money  covenanted  to  be  laid  out  in  land  is  converted  in  equity 
into  land,  not  only  as  to  the  persons  in  whose  favor  the  land  to  be 
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purchased  is  covenanted  to  be  limited,  but  also  as  to  the  covenan« 
tor ;  and  accordingly  it  is  held  that  a  covenant  by  an  intended  hus- 
band to  lay  out  money  in  the  purchase  of  land  and  to  settle  the 
land  in  the  manner  before  stated  will,  immediately  on  the  solemni- 
zation of  the  marriage,  cause  a  complete  equitable  conversion 
of  the  money  so  covenanted  to  be  laid  out,  not  only  as  to  the  wife 
and  the  children  of  the  marriage,  but  as  to  the  husband  also,  sub- 
ject only  to  the  condition  of  the  wife's  surviving  the  husband,  for 
the  limitation  covenanted  to  be  made  in  favor  of  the  wife  for  her 
life  will  give  her  an  undoubted  right  to  enforce  a  full  performance 
of  the  covenant. 

Thus,  in  Lingen  v.  Souroy,^  where  an  intended  husband  cove- 
nanted to  lay  out  an  identified  fund  of  £i^QO  in  the  purchase  of 
land,  and  to  settle  the  land  in  the  manner  just  stated,  and  there 
was  no  issue  of  the  marriage,  and  the  husband  died  without  having 
performed  the  covenant,  and  leaving  his  wife  surviving  him,  and 
having  devised  all  his  real  estate,  with  a  certain  exception,  to  his 
nephews,  and  bequeathed  all  his  personal  estate  to  his  wife,  whom 
he  also  appointed  his  executrix,  and  the  nephews  filed  a  bill 
against  the  wife,  claiming  the  j^i400  subject  to  the  wife's  life  in- 
terest therein.  Lord  Harcourt  made  a  decree  in  the  plaintifTs 
favor,  holding  that  the  j^i400  passed  to  them  as  land,  under  the 
husband's  will,  by  virtue  of  the  words  "  all  my  other  lands  in  the 
city  and  county  of  York,  or  any  other  part  of  Great  Britain  " ;  and 
his  decree  was  afHrmed  by  Lord  Cowper  on  a  rehearing.  The 
plaintiffs,  therefore,  accomplished  the  extraordinary  feat  of  re- 
covering against  the  testator's  wife  on  the  strength  of  a  right 
vested  in  her  by  the  covenant  to  have  the  ;^I400  laid  out  in  land 
and  settled  on  her  for  life.  It  is  to  be  hoped  that  such  an  instance 
of  a  damnosa  haereditas  would  be  sought  for  in  vain  elsewhere 
than  in  Lingen  v,  Souroy  and  other  cases  ^  which  have  followed  its 
authority.  If  the  husband  had  died  intestate,  his  heir  would  have 
been  relieved  from  a  portion  of  the  burden  of  proof  which  rested 
upon  his  devisees,  for  the  latter  had  to  prove,  not  only  what  the 
heir  must  have  proved,  but  also  that  they  had  been  put  by  the  tes- 
tator in  the  place  of  the  heir,  and  it  seems  clear  that,  by  the  word 
•'  lands,"  the  testator  meant  lands  of  which  locality  could  be  predi- 
cated, i*  e.y  actual  land. 


»  I  p.  Wms.  172,  10  Mod.  39,  Gilb.  Eq.  Rep.  91,  Ch.  Prec  40a 
*  For  example,  Walrond  v,  Rosslyn,  1 1  Ch.  D.  64a 
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In  Edwards  v.  Countess  of  Warwick^  an  intended  husband  cove- 
nanted that  ;^io,ooo,  being  a  part  of  the  intended  wife's  marriage 
portion,  and  which  was  to  be  deposited  by  the  wife's  father  in  the 
hands  of  trustees,  should  be  laid  out  by  the  latter  in  the  purchase 
of  land,  to  be  settled  on  the  husband  for  ninety-nine  years,  if  he 
should  live  so  long,  remainder  to  the  first  and  other  sons  of  the 
marriage  in  tail  male,  remainder  to  the  husband  in  fee.  The 
marriage  took  place,  and  the  husband  afterward  died,  leaving  a 
son  in  whom  the  first  limitation  in  tail  male  vested,  but  who  after- 
ward died  without  issue,  and  thereupon  all  the  limitations  cove- 
nanted to  be  made  of  the  land  to  be  purchased  with  the  ;^io,ooo 
were  exhausted,  and  the  money  had  never  been  laid  out.  It 
would  seem  plain,  therefore,  that  the  husband's  reversionary  inter- 
est in  the  ;^io,ooo,  which  had  been  personal  property  from  the 
beginning,  and  which,  on  the  husband's  death,  had  devolved  on 
his  personal  representative,  for  the  benefit  of  his  wife  and  son, 
became  an  absolute  interest  on  the  death  of  the  son,  whose  share 
therein  devolved  upon  his  personal  representative  for  the  benefit 
of  his  mother  and  his  half-sister,  1.  ^.,  his  mother's  daughter  by  a 
second  husband.  It  was  held,  however,  by  Lord  Macclesfield, 
that  this  reversionary  interest  was  converted  in  equity  into  land, 
and,  on  the  husband's  death,  descended  to  his  son  and  heir,  and, 
on  the  death  of  the  latter,  descended  to  his  heir,  namely,  the 
plaintiffs  wife,  who  was  his  father's  sister,  and  his  decision  was 
affirmed  by  the  House  of  Lords. 

In  Lechmere  v.  Earl  of  Carlisle,^  the  facts  were  substan- 
tially the  same  as  in  Lingen  v.  Souroy,  except  that  the  intended 
wife's  jointure  was  by  way  of  a  rent-charge,  instead  of  a  life  estate, 
and  that  the  intended  husband  died  intestate.  The  bill  was  filed 
by  the  husband's  heir,  and  was  for  a  specific  performance  of  the 
husband's  covenant  to  lay  out  ;^30,ooo  in  the  purchase  of  land, 
and  to  settle  the  land ;  and  a  decree  was  made  in  the  plaintiiTs 
favor  by  Sir  Joseph  Jekyll,  M.R.,  —  which  was  affirmed  by  Lord 
Talbot  on  appeal. 

In  one  respect  the  decisions  in  the  last  two  cases  are  even  less 
defensible  than  that  in  Lingen  v,  Souroy,  for  in  the  latter  there 
was  a  right  in  the  wife  to  have  the  covenant  specifically  per- 
formed, while  in  Edwards  v.  Countess  of  Warwick  and  Lechmere 
V,  Earl  of  Carlisle  there  was  no  such  right  in  anyone,  either  when 

1  2  P.  Wins.  171,  I  Bro.  P.  C,  Toml.  ed.,  207.  «  3  P.  Wmi.  211. 
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the  bill  was  filed  or  at  any  time  afterward.  In  Edwards  v.  Countess 
of  Warwick  only  one  of  the  limitations  which  the  husband  cove- 
nanted that  his  trustees  should  make  ever  took  effect,  and  that 
expired  on  the  death  of  the  son  without  issue,  and  it  will,  there- 
fore, now  be  admitted  that  the  equitable  conversion  which  had 
once  existed  had  ceased  to  exist  before  the  bill  was  filed.^  In 
Lechmere  v.  Earl  of  Carlisle  the  wife,  on  whose  marriage  the 
covenant  to  purchase  and  settle  land  was  made,  was  still  living, 
and  was  entitled  to  a  jointure,  but,  as  her  jointure  was  to  consist 
only  of  a  rent-charge,  she  would  not  be  entitled  to  any  estate  in 
the  land  to  be  purchased,  —  only  to  a  charge  thereon,  and,  there- 
fore, she  had  no  right  to  have  land  purchased  and  settled;  and, 
though  it  has  generally  been  supposed  that  such  a  right  would 
work  an  equitable  conversion,  and  was  expressly  so  held  in 
Walrond  v.  Rosslyn,^  yet  I  shall  endeavor  to  show  hereafter  that 
such  a  view  cannot  be  supported. 

In  Lingen  v,  Souroy,  Edwards  v.  Countess  of  Warwick,  and 
Lechmere  v.  Earl  of  Carlisle,  it  was  alike  held  that  there  was  an 
equitable  conversion  in  favor  of  the  husband's  heir  or  devisee, 
and,  therefore,  in  favor  of  the  husband  himself,  and  yet  the  hus- 
band's only  relation  to  the  covenant  which  was  assumed  to  have 
caused  an  equitable  conversion  was  that  of  covenantor  and  ob- 
ligor, he  having  no  right  whatever  under  the  covenant,  and  no 
rational  person  will  claim  that  a  covenant  can  work  an  equitable 
conversion,  except  by  virtue  of  a  right  or  rights  which  it  creates. 
It  was  also  necessarily  held  in  each  of  these  three  cases,  and  was 
expressly  held  in  Lechmere  v.  Earl  of  Carlisle,  that  the  husband's 
heir  or  devisee  could  maintain  a  suit  for  the  specific  performance 
of  the  covenant;  and  yet  it  was  not  possible  that  such  heir  or 
devisee  should,  as  such,  derive  any  right  of  action  whatever  from 
the  covenant  It  was  also  necessarily  held  that  a  relative  right 
and  the  correlative  obligation  ^  could  coexist  in  and  devolve  from 
the  same  person,  —  a  thing  plainly  impossible. 

The  reader  will  also  bear  in  mind  that  the  true  question  in  each 
of  these  three  cases  was,  not  whether  the  money  in  question  had 
devolved  from  the  husband  upon  his  heir  or  devisee  as  if  it  were 

1  Walrond  v,  Rosslyn,  ii  Ch.  D.  640.  "  To  keep  on  foot  the  notional  conversion 
of  money  into  land,  it  is  evident  there  most  be  a  right  in  someone  to  insist  upon  the 
actual  conversion."    Lcwin  on  Trusts,  10th  cd.,  i  f  58  (c.  xxxii). 

2  Supra. 

*  See  supra,  page  24S,  note. 
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land,  but  whether  a  right  to  have  the  money  laid  out  in  the  pur- 
chase of  land,  and  to  have  the  land  settled  as  stated  in  the 
covenant,  had  so  devolved ;  and  if  the  court  had  taken  that  view, 
and  adhered  to  it  consistently,  it  could  not  have  made  the  decision 
that  it  did  make  in  either  of  these  cases,  for  it  could  not  have 
failed  to  see  that  no  such  right  could  devolve  from  the  husband,  as 
no  such  right  was  vested  in  him,  —  that  his  only  right  consisted  in 
the  ownership  of  the  money  in  question,  and  that  that  money 
could  not  possibly  devolve  from  the  husband  as  if  it  were  land  as 
a  consequence  of  the  specific  performance  of  the  covenant,  since 
such  specific  performance  would  necessarily  involve  a  transfer  of 
the  money  from  the  husband  to  the  seller  of  the  land,  and  that 
such  money  could  devolve  from  the  husband  as  if  it  were  land 
only  by  means  of  a  trust  created  by  equity  itself,  namely,  by  treat- 
ing the  personal  representative  of  the  husband  as  holding  the 
money  as  a  trustee  for  the  husband's  heir  or  devisee. 

By  way  of  showing  how  radical  were  the  mistakes  which  the 
Court  of  Chancery  was  capable  of  making  at  about  the  time  when 
the  three  cases  now  in  question  were  decided,  the  case  of  Chaplin 
V.  Horner  ^  may  be  referred  to,  where  an  intended  husband  cove- 
nanted in  a  marriage  settlement  to  lay  out  £2000  in  the  purchase 
of  land  to  be  settled  on  himself  and  his  heirs^  and  after  his  death 
the  daughter  and  only  child  of  the  marriage  filed  a  bill,  as  her 
father's  heir,  against  her  mother,  as  his  administratrix,  for  a 
specific  performance  of  the  covenant,  and  Sir  Joseph  Jekyll,  M.  R., 
made  a  decree  in  her  favor;  and  yet  the  words  in  italics  were 
wholly  inoperative,  and  so  the  covenant  was  simply  that  the  hus- 
band would  lay  out  j^2000  of  his  own  money  in  the  purchase  of 
land,  and,  as  the  land,  like  the  money,  would  be  absolutely  his,  the 
covenant  was  a  mere  nullity. 

The  only  other  mode  in  which  an  owner  of  land  or  money  can 
cause  an  equitable  conversion  of  his  land  into  money  or  of  his 
money  into  land,  is  by  the  creation  of  a  trust  or  duty  to  sell  his 
land,  or  to  purchase  land  with  his  money.  Such  a  trust  may  be 
created  either  by  deed  or  other  act  inter  vivos,  or  by  will,  though 
it  is  nearly  always  done  by  will.  Instead  of  creating  a  trust,  how- 
ever, a  testator  may,  by  his  will,  simply  direct  a  conversion  to  be 
made,  1.  ^.,  he  may  confer  a  power  upon  his  executor  (I  say 
executor,  for  he  is  nearly  always  the  person  selected)  to  sell  his 

1  I  P.  Wms.  483. 
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land,  or  to  purchase  land  with  his  money,  at  the  same  time  mak- 
ing it  his  duty  to  exercise  the  power.^  Why  does  the  creation  of 
such  a  trust  or  duty  cause  an  equitable  conversion?  For  the 
same  reason  that  a  contract  causes  an  equitable  conversion, 
namely,  that  equity  will  enforce  the  specific  performance  of  such 
trust  or  duty. 

When  such  a  trust  is  created  by  deed,  the  equitable  conversion 
takes  place  the  moment  that  the  deed  is  delivered;  when  such 
trust  or  duty  is  created  by  will,  the  equitable  conversion  takes 
place  the  moment  that  the  testator  dies,  L  e.y  the  moment  that  the 
will  takes  effect.  If,  however,  the  trust  or  the  duty  be  subject  to 
a  condition  precedent,  the  equitable  conversion  will  not  take 
place  until  the  deed  or  will  takes  effect,  nor  until  the  trust  or  duty 
becomes  absolute.  But  the  mere  fact  that  the  actual  conversion  is 
not  to  be  made  until  some  event  which  is  certain  to  happen  shall 
happen,  for  example,  until  such  a  person  shall  die,  will  not  affect 
the  time  when  the  equitable  conversion  will  take  place.  Why 
not?  Because  the  time  when  the  equitable  conversion  takes 
place  depends,  not  upon  the  time  when  the  trust  or  duty  is  to  be 
performed,  i.  e.^  when  the  specific  performance  of  it  may  be 
enforced,  but  upon  the  time  when  the  right  to  have  it  specifically 
performed  is  created.  It  is,  as  we  have  already  seen,  the  creation 
of  this  right  which  causes  an  equitable  conversion,  and  a  right 
may  exist  presently,  though  it  is  not  enforceable  until  a  future  day, 
just  as  a  debt  may  exist  presently,  though  it  be  not  payable  until 
a  future  day.  If  I  have  a  right  to-day  to  have  certain  land  sold  on 
the  death  of  A,  and  one  half  of  the  proceeds  of  the  sale  paid  to 
me,  my  right  will  be  less  valuable  during  A*s  life  than  it  will 
be  after  his  death,  but  its  legal  nature  will  always  be  the  same, 
whether  A  be  alive  or  dead. 

When  it  is  said  that  such  a  trust  or  duty  as  has  been  described 
creates  an  equitable  conversion,  no  more  is  meant  than  that  it 
will  do  so  if  certain  other  things  concur.  We  have  already 
seen  that  a  covenant,  in  a  marriage  settlement  or  marriage  articles, 
to  lay  out  money  in  the  purchase  of  land  will  not  cause  an  equi- 
table conversion,  nor  even  create  a  contract,  without  the  addition 
of  a  covenant  to  settle  the  land  when  purchased ;  and  so  it  is  of  a 
trust  to  sell  or  purchase  land.  To  the  creation  of  a  trust  a  cestui 
que  trust  is  indispensable,  and  to  the  creation  of  a  duty  a  person  to 

1  Sec  13  Harv.  L.  Rev.  549. 
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whom,  or  in  whose  favor,  the  duty  is  to  be  performed  is  indispen- 
sable. A  trust  or  duty,  therefore,  to  sell  land  must  be  followed  up 
with  some  disposition  of  the  proceeds  of  the  sale,  and  a  trust 
or  duty  to  buy  land  must  be  followed  up  with  some  disposition  of 
the  land  to  be  purchased;  otherwise  no  trust  or  duty,  still  less 
any  equitable  conversion,  will  be  created.  What  such  disposi- 
tion must  be  in  order  that  a  valid  and  binding  trust  or  duty  may 
be  created,  we  have  seen  in  a  previous  article  ;^  and  it  may  now  be 
added  that  any  disposition  which  will  be  sufficient  to  render  the 
trust  or  duty  valid  and  binding  will  also  be  sufficient  to  cause  an 
equitable  conversion.  What  will  be  the  extent  of  such  equitable 
conversion  ?  It  will  be  precisely  coextensive  with  the  disposition 
made  of  the  proceeds  of  the  sale,  or  of  the  land  to  be  purchased. 
Thus,  if  a  trust  or  duty  be  to  sell  land,  and  divide  the  proceeds  of 
the  sale  between  A  and  B,  the  entire  fee-simple  of  the  land  will  be 
converted  in  equity  into  money.  If  the  trust  or  duty  be  to  sell 
the  land,  and  pay  one  half  of  the  proceeds  of  the  sale  to  A,  the 
fee-simple  of  an  undivided  half  only  of  the  land  will  be  converted 
in  equity  into  money;  and  yet  the  entire  interest  in  the  land  must 
be  sold  in  order  to  ascertain  the  amount  to  be  paid  to  A.  While, 
however,  the  actual  conversion  will  thus  extend  to  the  entire  inter- 
est in  the  land,  the  trust  or  duty  will  extend  only  to  this  one  half 
of  the  proceeds  of  the  sale,  and  the  remaining  half  of  such  pro- 
ceeds will  belong  to  the  person  or  persons  to  whom  the  land 
belonged  when  the  sale  took  place,  and  to  whom  the  land  would 
still  belong  if  it  had  not  been  sold,  and  that,  too,  not  because  of 
any  equitable  conversion,  or  of  any  other  principle  of  equity,  but 
by  virtue  of  common  law  principles  alone,  just  as  the  entire  pro- 
ceeds of  the  sale  would  have  so  belonged  if  the  creator  of  the  trust 
or  duty  had  devised  the  land  to  trustees  upon  special  trusts,  and 
had  given  to  the  trustees  a  mere  authority  to  sell  the  land,  and  had 
made  no  disposition  of  the  proceeds  of  the  sale,  —  in  which  case 
such  proceeds  would  belong  at  law  to  the  trustees  to  whom  the 
land  belonged  when  the  sale  was  made,  and  would  be  held 
by  them  on  the  same  trusts  on  which  the  land  was  previously 
held. 

If,  on  the  other  hand,  the  trust  be  to  purchase  land,  and  convey 
the  same  to  A  and  B  in  fee,  it  seems  that  there  will  be  no  equi- 
table conversion  of  the  money  into  land,  as  A  and  B  can  each 

1  18  Harv.  L.  Rev.  22. 


Digitized  by 


Google 


268  HARVARD  LAW  REVIEW, 

claim  one  half  of  the  money,  just  as  A  could  claim  all  the  money,* 
if  the  trust  or  duty  had  been  to  purchase  land  and  convey  it  to 
him  in  fee,  but  if  the  trust  be  to  purchase  land,  and  convey  the 
same  to  A  for  life,  remainder  to  B  in  tail,  remainder  to  C  in  fee, 
there  will  be  a  conversion  in  equity  of  the  entire  interest  in  the 
money  into  land. 

In  truth,  the  medium  through  which  an  indirect  equitable  conver- 
sion is  made,  whether  it  be  a  contract,  a  trust,  or  a  duty,  always  con- 
stitutes the  first  step  towards  an  alienation  of  the  thing  to  be 
converted,  and  an  acquisition,  by  the  alienor  or  someone  else,  of 
the  thing  into  which  the  conversion  is  to  be  made.^  Moreover,  this 
first  step,  while  it  does  not  in  law  or  in  fact  complete  either  the 
alienation  of  the  one  thing  or  the  acquisition  of  the  other,  yet  it 
does  do  both  in  equity  in  a  qualified  sense,  and  it  is  for  that  reason 
that  it  is  said  to  cause  an  equitable  conversion.  For  that  pur- 
pose, however,  the  contract,  trust,  or  duty  must  be  binding  and 
irrevocable,  and  must  also  be  capable  of  being  specifically  enforced 
in  equity. 

If  the  equitable  conversion  be  caused  by  a  mutually  binding 
bilateral  contract  for  the  purchase  and  sale  of  land,  the  contract 
constitutes  the  first  step  by  the  seller  towards  the  alienation  of  the 
land,  and  the  acquisition  of  money  instead,  and  the  first  step  by 
the  buyer  towards  the  alienation  of  his  money  and  the  acquisition 
of  land  instead,  and  the  contract  is  said  to  cause  an  equitable 
conversion  both  by  the  seller  and  the  buyer,  because  equity  looks 
upon  the  seller  as  having  already  parted  with  his  land,  he  having 
incurred  an  obligation  to  part  with  it  which  equity  will  specifically 
enforce,  and  because  equity  looks  upon  the  buyer  as  having,  for 
similar  reasons,  already  parted  with  his  money,  but  chiefly  be- 
cause the  seller  has  acquired  by  the  contract  a  legal  right  to  have 
the  money  paid  to  him  on  his  conveying  the  land,  and  the  buyer 
has  acquired  a  legal  right  to  have  the  land  conveyed  to  him  on 
his  paying  the  money,  both  of  which  rights,  being  specifically  en- 
forceable, devolve  in  equity,  the  one  as  if  it  were  money  and  the 
other  as  if  it  were  land.  If,  on  the  other  hand,  the  equitable 
conversion  be  caused  by  an  unilateral  covenant  to  purchase  and 

1  Seeley  v,  Jago,  i  P.  Wms.  389.  In  the  converse  case,  however,  of  a  trust  to  sell 
land,  and  divide  the  proceeds  of  the  sale  among  several  persons,  any  one  of  the  per- 
sons interested  may  insist  upon  a  sale  against  the  wishes  of  all  the  others  Deeth  v. 
Hale,  2  Mol.  317  ;  Trower  v.  Knightley,  6  Madd.  134. 

3  See  mpra^  page  24S. 
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settle  land  upon  the  covenantor's  wife  and  the  issue  of  the  mar- 
riage, such  covenant  will  constitute  the  first  step  towards  an 
alienation  by  the  covenantor  of  the  money  to  be  laid  out  by  him, 
and  towards  the  acquisition,  not  by  the  covenantor,  but  by  his  wife 
and  issue,  of  the  land  to  be  purchased.  How  are  the  wife  and 
issue  to  acquire  the  land?  Of  course,  they  are  to  acquire  it 
through  the  covenant  to  settle  it  upon  them ;  and  hence  it  is  that 
the  latter  covenant  is  indispensable  to  the  equitable  conversion ; 
and  hence  it  is,  also,  that  the  covenant  to  purchase  and  settle  land 
causes  an  equitable  conversion  only  to  the  extent  of  the  right  or 
rights  which  it  creates  to  have  the  land  settled.  To  that  extent, 
however,  a  covenant  to  purchase  and  settle  land  constitutes  a 
complete  step  towards  the  alienation  of  the  money  by  the  cove- 
nantor and  the  acquisition  of  the  land  by  the  wife  and  issue,  and 
hence,  to  that  extent,  it  causes  an  equitable  conversion  of  the 
money  into  land.  The  reader  will  observe,  however,  that,  under  a 
covenant  to  purchase  and  settle  land,  a  question  always  arises  as 
to  the  extent  of  the  equitable  conversion  which  the  covenant 
causes,  while,  under  a  contract  for  the  purchase  and  sale  of  land, 
no  such  question  can  ever  arise,  a  conversion  in  equity  of  the  en- 
tire interest  in  both  the  money  and  the  land  being  a  necessary 
consequence  of  the  contract 

Finally,  if  the  equitable  conversion  be  caused  by  a  trust  or  duty 
to  convert  land  into  money,  or  money  into  land,  such  trust  or  duty, 
each  being  unilateral,  will  constitute  the  first  step  towards  the 
alienation  by  the  creator  of  the  trust  or  duty,  of  the  thing  to  be 
converted,  and  also  the  first  step  towards  the  acquisition,  not  by 
the  creator  of  the  trust  or  duty,  but  by  the  cestui  que  trust,  or  the 
person  for  whom,  or  in  whose  favor,  the  duty  is  to  be  performed, 
of  the  thing  into  which  the  conversion  is  to  be  made,  or  of  some 
interest  in  it.  How,  then,  is  such  an  acquisition  to  be  made? 
Only  by  means  of  a  gift  from  the  creator  of  the  trust  or  duty,  and 
this  is  another  reason  why  some  gift  by  the  creator  of  the  trust  or 
duty  of  the  thing  into  which  the  conversion  is  to  be  made,  is  in- 
dispensable to  the  equitable  conversion,  and  also  why  the  equi- 
table conversion  can  be  coextensive  only  with  such  gift.  To  the 
extent  of  such  gift,  however,  the  trust  or  duty  to  convert  land  into 
money,  or  money  into  land,  constitutes  a  complete  step  towards 
an  alienation  of  the  thing  to  be  converted,  and  an  acquisition  of  the 
thing  into  which  the  conversion  is  to  be  made ;  and  hence,  to  that 
extent,  it  necessarily  causes  an  equitable  conversion  of  land  into 
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money,  or  of  money  into  land.  In  this  case  also,  as  in  that  of  a 
covenant  to  purchase  and  settle  land,  a  question  always  arises  as 
to  the  extent  of  the  equitable  conversion  caused  by  the  trust  or 
duty. 

We  have  seen  that  an  unilateral  covenant  to  purchase  and  settle 
land  can,  upon  principle,  cause  an  equitable  conversion  only  in 
favor  of  persons  on  whom  the  land  is  covenanted  to  be  settled,  — 
not  in  favor  of  the  covenantor,  or  those  claiming  under  him.  So 
also,  and  for  the  same  reason,  an  unilateral  trust  or  duty  to  convert 
land  into  money,  or  money  into  land,  can,  upon  principle,  cause 
an  equitable  conversion  only  in  favor  of  the  cestui  que  trust,  or 
the  person  for  whom,  or  in  whose  favor,  the  duty  is  to  be  per- 
formed,—  not  in  favor  of  the  creator  of  the  trust  or  duty,  or  of 
those  claiming  under  him.  We  have  also  seen,  however,  that,  in 
respect  to  a  covenant  to  purchase  and  settle  land,  the  authorities 
do  not  at  all  support  this  view,  but  hold  that  every  covenant  to  lay 
out  money  in  the  purchase  of  land,  and  to  settle  the  land,  causes 
an  equitable  conversion  of  the  money  into  land  as  much  in  favor 
of  the  covenantor  and  those  claiming  under  him,  as  it  does  in 
favor  of  those  on  whom  the  land  is  covenanted  to  be  settled  and 
those  claiming  under  them;  and  it  may  now  be  added  that  the 
authorities  present  the  same  view  in  respect  to  equitable  conver- 
sions caused  by  a  trust  or  duty  to  convert  land  into  money,  or 
money  into  land.^ 

We  have  also  seen  that  according  to  the  authorities  the  extent 
of  the  equitable  conversion  caused  by  a  covenant  to  purchase  and 
settle  land  is  measured,  not  by  the  extent  of  the  right  or  rights 
which  the  covenant  creates  in  the  land  to  be  purchased,  but  by  the 
extent  of  the  actual  conversion  which  the  covenant  makes  neces- 
sary. How  do  the  authorities  answer  this  question  in  respect  to 
an  equitable  conversion  caused  by  a  trust  or  duty  to  convert  land 
into  money,  or  money  into  land?  Or,  rather,  how  do  they  answer 
it  in  respect  to  such  a  trust  or  duty  created  by  a  will,  for  in 
respect  to  a  trust  created  by  deed  they  do  not  answer  it  at  all. 

C,  C,  LangdelL 
Cambridge,  Jan.  14,  1905. 

\To  be  continuedJ] 

1  Smith  V.  Claxton,  4  Madd.  484  (second  devise) ;  Jessopp  v,  Watson,  i  MyL  & 
K.  665 ;  Hatfield  v.  Pryme,  2  Coll.  204 ;  Clarke  v.  Franklin,  4  Kay  &  J.  257  ;  Richer- 
son,  In  re,  [1892]  i  Ch.  379. 
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THE   DEVELOPMENT  OF  JURISPRUDENCE 
DURING   THE   PAST  CENTURY.^ 

THE  term  "jurisprudence"  has  been  used  with  so  many  mean- 
ings, and  each  meaning  is  so  vague,  that  it  is  necessary  at 
the  outset  of  any  discussion  of  it  to  limit  in  some  way  the  mean- 
ing intended  to  be  put  upon  it.  By  jurisprudence,  as  used  in  the 
programme  of  this  Congress,  I  understand  to  be  meant  the  whole 
body  of  law  of  the  European  and  American  nations,  regarded  as  a 
philosophical  system  or  systems;  in  short,  the  science  of  justice, 
as  practised  in  civilized  nations.  My  own  topic,  therefore,  is  to 
describe  the  changes  in  the  law  or  in  the  understanding  of  the  law 
in  the  civilized  world  during  the  past  century. 

So  broad  a  subject  cannot,  of  course,  be  treated  exhaustively, 
nor  can  any  part  of  it  be  examined  in  detail.  My  effort  will  be 
merely  to  suggest,  in  case  of  a  few  branches  of  law  where  the 
changes  seem  to  be  typical,  the  course  and  reason  of  those 
changes. 

If  we  compare  the  condition  of  the  law  at  the  beginning  of  the 
century  with  its  present  condition,  we  shall  gain  some  idea  of  the 
amount  of  change  in  the  law  itself  and  its  administration.  In 
England  conservatism  and  privilege  and  the  dread  inspired  in  the 
heart  of  the  people  by  the  excesses  of  the  French  revolution  con- 
spired to  retain  in  the  law  the  medieval  subtleties  and  crudities, 
though  the  reason  of  them  had  been  forgotten  and  the  true  ap- 
plication of  them  often  mistaken.  The  criminal  law  was  adminis- 
tered with  ferocity  tempered  by  ignorance ;  all  the  anomalies  and 
mistakes  which  have  disfigured  its  logical  perfection  are  traceable 
to  the  period  just  before  the  beginning  of  the  last  century.  Crim- 
inal procedure  was  still  crude  and  cruel.  The  accused  could 
neither  testify  nor  be  assisted  by  counsel ;  legally,  death,  actually, 
a  small  fine  or  at  most  transportation,  was  the  punishment  for  most 
serious  offenses.  The  amount  of  crime  in  proportion  to  the  popu- 
lation was  enormously  greater  than  now;  there  were  no  preven- 

1  Address  delivered  before  the  Congress  of  Arts  and  Science,  at  St  Louis,  Septem- 
ber 20,  1904,  in  the  Division  of  Jurisprudence. 
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tive  measures,  no  police,  not  even  street  lights.  The  law  of  torts 
occupied  almost  as  small  a  place  as  it  did  in  the  proposed  codes ; 
the  law  of  contracts  was  so  unformed  that  it  was  not  certain  whether 
Lord  Mansfield's  doctrine  that  a  written  commercial  agreement 
needed  no  consideration,  would  prevail  or  not.  Business  corpora- 
tions were  hardly  known ;  almost  the  whole  field  of  equity  was 
hidden  by  a  portentous  cloud.  Lord  Eldon  had  just  become 
chancellor.  What  the  law  of  England  was,  such  with  little  dif- 
ference was  the  law  of  our  own  country.  Its  application  to  the 
complex  life  of  the  present  was  not  dreamed  of;  and  it  had  to 
be  greatly  changed  before  it  could  be  adapted  to  the  needs  of 
to-day.  Yet  to  say,  as  did  Bentham,  that  it  was  rotten  to  the 
core  and  incapable  of  amendment  was  grotesquely  incorrect ;  to 
say,  as  one  of  his  latest  disciples  did,  that  it  was  the  laughing- 
stock of  the  Continental  nations  is  strangely  to  misread  history. 
In  1803,  with  all  its  imperfections  and  crudities,  it  was  probably 
the  most  just  and  humane  system  of  law  under  which  human 
beings  were  then  living. 

On  the  Continent,  feudal  rights  characterized  civil  law;  torture 
was  the  basis  of  the  administration  of  criminal  law.  And  in  no 
country  of  any  size  had  the  people  yet  obtained  what  had  been 
given  to  Englishmen  by  their  greatest  king  more  than  six  hundred 
years  before,  —  a  common  law.  Each  province  throughout  south- 
ern and  western  Europe  had  its  custom,  each  land-owner  his  own 
jurisdiction.  The  rigor  of  the  criminal  law  had  been  somewhat 
modified  in  France  by  the  legislation  of  the  revolution,  and  just  at 
the  beginning  of  our  century  the  Civil  Code,  first  of  the  French 
Codes,  was  adopted.  These  codes,  temporarily  or  permanently 
impressed  on  a  large  part  of  Europe  outside  of  France,  consti- 
tuted the  beginning  of  modern  legislative  reform. 

The  spirit  of  the  time  molds  and  shapes  its  law,  as  it  molds 
and  shapes  its  manner  of  thought  and  the  whole  current  of  its  life. 
For  law  is  the  effort  of  a  people  to  express  its  idea  of  right ;  and 
while  right  itself  cannot  change,  man's  conception  of  right  changes 
from  age  to  age,  as  his  knowledge  grows.  The  spirit  of  the  age, 
therefore,  affecting  as  it  must  man's  conception  of  right,  affects 
the  growth  both  of  the  common  and  of  the  statute  law.  But 
the  progress  toward  ideal  right  is  not  along  a  straight  line.  The 
storms  of  ignorance  and  passion  blow  strong,  and  the  ship  of  prog- 
ress must  beat  against  the  wind.  Each  successive  tack  brings  us 
nearer  the  ideal,  yet  each  seems  a  more  or  less  abrupt  departure 
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from  the  preceding  course.  The  radicals  of  one  period  become 
the  conservatives  of  the  next,  and  are  sure  that  the  change  is  a 
retrogression  ;  but  the  experience  of  the  past  assures  us  that  it  is 
progress. 

Two  such  changes  have  come  in  the  last  century.  The  eighteenth 
had  been,  on  the  whole,  a  self-sufficient  century  ;  the  leaders  of 
thought  were  usually  content  with  the  world  as  it  was,  and  their 
ideal  was  a  classical  one.  The  prophets  of  individuality  were  few 
and  little  heeded.  But  at  the  end  of  the  century,  following  the 
American  and  French  revolutions,  an  abrupt  change  came  over 
the  prevailing  current  of  thought  throughout  the  civilized  world ; 
and,  at  the  beginning  of  the  period  under  discussion,  the  rights  of 
man  and  of  nations  become  subjects  not  merely  of  theoretical  dis- 
cussion but  of  political  action.  The  age  became  one  of  daring 
speculation.  Precedent  received  scant  consideration.  The  Amer- 
ican revolution  had  established  the  right  of  the  common  people  to  a 
voice  in  the  government.  The  French  revolution  had  swept  feudal 
rights  from  the  civilized  world.  Although  the  French  Republic 
was  just  passing  into  the  French  Empire,  it  was  an  empire  which 
belonged  to  the  people,  and  one  of  which  they  were  proud.  The 
Emperor  was  the  representative  and  the  idol,  not  of  an  aristocracy, 
but  of  his  peasants  and  his  common  soldiers.  The  dreams  of  Na- 
poleon himself,  to  be  sure,  were  not  of  an  individualistic  paradise, 
where  each  man's  personality  should  have  free  play  and  restraint 
on  his  inclinations  be  reduced  to  the  minimum;  but  so  far  as  he 
was  able  to  put  his  centralizing  ideals  into  execution  he  raised  but 
a  temporary  dam,  which  first  spread  the  flood  of  liberty  over  all 
Europe  and  was  finally  swept  away  by  the  force  of  the  current. 

Starting  from  this  point,  the  spirit  of  the  time  for  more  than 
a  generation  was  humanitarian  and  individualistic.  In  political 
affairs  independence  was  attempted  by  almost  every  subordinate 
people  in  the  civilized  world,  and  was  attained  by  the  South  Amer- 
ican colonies,  by  Greece,  and  by  Belgium.  In  religion  freethink- 
ing  prevailed,  and  every  creed  was  on  the  defensive.  In  society 
women  and  children  were  emancipated.  Slavery  was  abolished, 
and  the  prisons  were  reformed.  It  was  a  destructive  rather  than 
a  constructive  age,  and  its  thinkers  were  iconoclasts. 

But  a  change,  beginning  with  the  second  third  of  the  century, 
was  gradually  accomplished.  The  application  of  the  forces  of 
steam  and  electricity  to  manufacture  and  transportation  has  had 
a  greater  effect  on  human  life  and  thought  than  any  other  event 
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of  modem  times.  The  enormous  power  exerted  by  these  forces 
required  great  collections  of  labor  and  capital  to  make  them  effec- 
tive. Association  became  the  rule  in  business  affairs,  and  as  it 
proved  effectual  there,  the  principle  of  association  became  more 
and  more  readily  accepted  in  social  and  political  affairs,  until  it 
has  finally  become  the  dominating  idea  of  the  time.  The  balance 
has  swung;  the  men  of  our  time  are  more  interested  in  the  rights 
of  men  than  in  the  rights  of  man  ;  the  whole  has  come  to  be  re- 
garded as  of  more  value  than  the  separate  parts.  Beginning  with 
the  construction  of  railroads,  the  idea  attained  a  firm  standing  in 
politics  in  the  sixties.  Whereas  before  that  time  the  movement 
had  been  toward  separation,  now  it  was  toward  consolidation. 
People  felt  the  tie  of  nationality  stronger  than  the  aspiration  for 
individual  development.  The  unification  of  Italy  and  of  Germany, 
the  federation  of  Canada,  the  prevalence  of  corporate  feeling  in 
America  which,  first  passionately  expressed  by  Webster,  prevailed 
in  '6$,  mark  the  principle  of  association  in  political  affairs.  In 
business  the  great  combinations  of  capital  have  been  the  salient 
features  of  the  change. 

Professor  Dicey,  in  a  most  suggestive  series  of  lectures  a  few 
years  ago,  pointed  out  many  ways  in  which  the  English  law  had 
been  affected  by  this  progress  of  thought  during  the  nineteenth 
century.  Since  the  thought  of  the  whole  world  has  been  sim- 
ilarly affected  we  should  expect  to  find,  and  we  do  find,  that  not 
merely  English  law  but  universal  jurisprudence  has  developed  in 
the  direction  of  the  progress  of  thought.  — during  the  first  period 
in  the  direction  of  strengthening  and  preserving  individual  rights, 
both  of  small  states  and  of  individuals,  during  the  second  period 
in  the  direction  of  creating,  recognizing,  and  regulating  great  com- 
binations, whether  of  states  or  of  individuals.  Let  us  develop  this 
line  of  thought  by  examining  the  progress  of  law  in  a  few  striking 
particulars. 

The  most  striking  development  of  the  law  of  nations  during  the 
last  century  has  been  in  the  direction  of  international  constitu- 
tional law,  if  I  may  so  call  it,  rather  than  of  the  substantive  private 
law  of  nations.  At  the  beginning  of  the  period  the  fundamental 
doctrine  of  international  law  was  the  equality  of  all  states  great  or 
small,  and  this  idea,  as  one  might  expect,  was  fully  recognized 
and  insisted  on  during  the  first  fifty  years  of  the  century.  There 
was  little  development  in  the  law  otherwise.  Each  nation  adopted 
and  enforced  its  own  idea  of  national  rights,  and  was  powerless  to 
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force  its  ideas  upon  other  nations.  When,  at  the  beginning  of  the 
century,  France  set  up  her  absurd  notions  of  her  own  national 
rights,  other  nations  were  powerless  to  restrain  or  to  teach  her. 
There  was  no  international  legislature  or  court,  no  method  of 
declaring  or  of  developing  the  law  of  nations.  Each  state  was  a 
law  to  itself,  giving  little  more  than  lip  service  to  a  vague  body  of 
rather  generally  accepted  principles.  The  alliance  to  conquer 
Napoleon,  to  be  sure,  brought  several  great  nations  into  a  common 
undertaking ;  but  this  alliance,  while  of  political  importance,  added 
nothing  to  the  growth  of  the  law. 

In  the  last  half  of  the  century,  however,  there  has  been  an 
enormous  development  of  combinations,  both  to  affect  and  to 
enforce  law;  and  resulting  therefrom  a  development  of  the  sub- 
stance of  the  law  itself.  The  associations  of  civilized  nations  to 
suppress  the  slave  trade  both  made  and  enforced  a  new  law.  The 
concert  oh  the  Eastern  question,  the  Congress  of  Paris,  the  joint 
action  of  the  Powers  in  the  case  of  Greece  and  Crete,  and  in  the 
settlement  of  the  questions  raised  by  the  Russo-Turkish  and  Jap- 
anese wars,  the  Geneva  and  the  Hague  conventions,  are  all  proofs 
of  the  increasing  readiness  of  the  Great  Powers  to  make,  declare, 
and  enforce  doctrines  of  law ;  and  they  have  not  hesitated,  in  case 
of  need,  to  make  their  action  binding  upon  weaker  states,  dis- 
regarding, for  the  good  of  the  world,  the  technical  theory  of  the 
equality  of  all  states.  While  all  independent  states  are  still  free, 
they  are  not  now  regarded  as  free  to  become  a  nuisance  to  the 
world.  Perhaps  the  most  striking  change  in  the  substance  of 
international  law  has  been  the  extraordinary  development  of  the 
law  of  neutrality.  A  hundred  years  ago  the  rights  and  the  obliga- 
tions of  neutrals  were  ill  defined  and  little  enforced.  To-day  they 
form  a  principal  theme  of  discussion  in  every  war,  and  the  neutral 
nations,  for  the  good  of  the  whole  world,  force  the  belligerents  to 
abate  somewhat  from  their  freedom  of  action. 

It  may  be  worth  while,  in  order  to  see  how  far  this  constitutional 
change  has  progressed,  to  look  for  a  moment  at  the  present  con- 
dition of  the  constitutional  law  of  nations.  We  have  a  body  of 
states  known  as  the  "  Great  Powers  **  which  have  assumed  the 
regulation  of  the  conduct  of  all  nations.  In  this  hemisphere  the 
United  States  is  sponsor  for  all  the  smaller  independent  nations. 
In  Europe  the  Great  Powers  exercise  control  over  the  whole  of 
Europe  and  Africa  and  a  large  part  of  Asia,  while  in  the  extreme 
Orient  Japan  seems  likely  to  occupy  a  position  similar  to  our  own 
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in  the  western  hemisphere.  The  constitutional  position  of  this 
Confederation  of  Powers  is  not  unlike  that  of  the  states  of  the 
American  Confederation  in  1780,  and  in  certain  ways  it  is  even 
further  developed.  Its  legislation  is  not  in  the  hands  of  a  single 
permanent  congress,  but  it  is  accomplished  by  mutual  consultation. 
For  action,  as  Lord  Salisbury  once  informed  the  world,  "  unani- 
mous consent  is  required,"  as  was  the  case  in  our  Confederation. 
Executive  power  has  been  exercised  several  times,  either  by  the 
joint  show  of  force  by  two  or  more  powers,  or  by  deputing  one 
power  to  accomplish  the  desired  result.  The  judiciary,  as  a  result 
of  the  Hague  Convention,  is  much  further  developed  than  was  that 
of  the  Confederation,  even  after  1781.  All  of  this  has  been  accom- 
plished in  fifty  years,  and  the  prospect  of  peace  and  prosperity 
for  the  whole  world  as  a  result  of  its  further  development  is  most 
promising. 

The  progress  that  has  been  described  is  well  indicated  by  the 
course  of  the  movement  for  codification. 

Just  a  hundred  years  ago  the  first  of  the  French  Codes  was 
adopted.  These  codes  had  two  purposes :  first,  to  unify  the  law 
which,  before  the  adoption  of  the  codes,  had  differed  in  every 
province  and  every  commune  of  France ;  second,  to  simplify  it  so 
that  every  one  might  know  the  law.  The  first  purpose  appealed 
most  strongly  to  lawyers  and  to  statesmen.  The  second  appealed 
to  the  people  generally.  Whatever  reason  weighed  most  with 
Napoleon,  there  is  no  doubt  which  made  the  codes  permanent. 
The  people  of  France,  and  of  the  other  countries  where  they  were 
introduced,  hailed  them  as  creating  a  law  for  the  common  people. 
They  persisted  in  most  countries  where  they  had  been  introduced 
by  Napoleon's  arms  in  spite  of  the  later  change  of  government; 
whether  the  country  on  which  they  had  been  imposed  was  Flemish, 
German,  Swiss,  or  Italian,  it  retained  the  codes  after  the  defeat 
of  Napoleon,  and  they  have  remained  almost  the  sole  relic  of  his 
rule,  the  only  governmental  affairs  which  retain  his  name,  and, 
except  Pan-Germanism,  the  only  lasting  monument  of  his  labor. 
They  persisted  because  they  were  in  consonance  with  the  indi- 
vidualistic feelings  of  the  times. 

Bentham  urged  codification  on  England  for  the  same  reason : 

"  That  which  we  have  need  of  (need  we  say  it  ?)  is  a  body  of  law,  from 
the  respective  parts  of  which  we  may  each  of  us,  by  reading  them  or  hear- 
ing them  read,  learn,  and  on  each  occasion  know,  what  are  his  rights,  and 
what  his  duties." 
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The  code,  in  his  plan,  was  to  make  every  man  his  own  lawyer, 
and  the  spirit  of  individualism  could  go  no  further  than  that. 
Conservative  England  would  not  take  the  step  which  Bentham 
urged,  but  a  code  prepared  by  one  of  his  disciples  upon  his 
principles  was  finally  adopted  (by  belated  action)  in  Dakota  and 
California,  and  was  acclaimed  as  doing  away  with  the  science  of 
law  and  the  need  of  lawyers. 

The  result  of  the  adoption  of  the  French  Codes  and  the  Ben- 
thamite Codes  has  been  far  from  what  was  hoped  and  expected. 
They  were  to  make  the  law  certain  and  thus  diminish  litigation  and 
avoid  judge-made  law.  That  litigation  has  not  been  diminished 
by  codification  can  easily  be  shown  by  comparing  the  number  of 
reported  cases  in  the  states  which  have  adopted  the  codes,  and  in 
states  which  have  not  adopted  them.  As  a  result  of  this  compari- 
son, we  find  that  France  has  over  fifteen  volumes  a  year  of  re- 
ports of  decisions  on  points  of  law,  four  of  them  containing  over 
2SCX>  cases  each ;  England  has  about  ten  volumes  a  year  of  reports 
of  decisions  on  points  of  law,  containing  in  all  about  900  cases. 
California  has  from  three  to  four  volumes  of  reports  of  decisions  on 
points  of  law  each  year ;  100  since  the  adoption  of  the  code  in 
1871 ;  Massachusetts  has  two  to  three  volumes  of  reports  of  deci- 
sions on  points  of  law,  y6  in  all  during  the  same  period.  As  bear- 
ing on  the  avoidance  of  judge-made  law,  which  Bentham,  by  a 
curious  ignorance  one  is  perhaps  not  quite  justified  in  calling  in- 
sane, regarded  as  inferior  to  legislature-made  law,  the  result  of  the 
codes  in  one  or  two  points  will  be  instructive.  The  French  Code 
provided  that  all  actions  ex  delicto  should  be  decided  by  the  court 
as  questions  of  fact,  without  appeal  for  error  of  law.  Notwithstand- 
ing this  provision,  recourse  has  been  had  to  the  Court  of  Cassation 
and  a  system  of  law  has  been  built  up  on  judicial  decisions  similar 
in  character  and  comparable  in  amount  to  that  built  up  in  Eng- 
land in  the  same  way  during  the  same  period.  There  is,  for  in- 
stance, a  French  law  of  libel  which  must  be  learned,  not  from  the 
code  but  from  the  pages  of  Dalloz  and  the  Pandectes  Frangaises, 
just  as  our  law  of  libel  must  be  studied  in  the  law  reports  and  the 
digests.  Even  if  a  point  is  apparently  covered  by  an  express  pro- 
vision of  the  code,  judicial  decisions  may  affix  a  meaning  to  the 
provision  which  can  be  known  only  to  a  student  of  law.  Thus  the 
French  Code  appears  to  lay  down  the  proposition  that  capacity  to 
contract  is  governed  by  the  law  of  the  party's  nation,  yet  the 
French  courts  refuse  to  apply  this  principle,  and  instead  of  it  apply 


Digitized  by 


Google 


278  HARVARD  LAW  REVIEIV. 

the  French  law  of  capacity  in  each  case  where  the  other  party  to 
the  agreement  is  a  Frenchman  who  acted  bona  fide  or  where  the 
party  to  be  bound  was  commorant  and  doing  business  in  France. 
These  arc  two  examples  only  out  of  many  that  might  be  cited  of 
the  failure  of  the  code  to  fulfill  the  hopes  of  its  individualist 
sponsor.  If  we  leave  the  French  Code  and  come  to  those  in  our 
own  country,  we  shall  find  the  same  process  going  on.  The  law 
of  California  has  been  developed  in  much  the  same  way  since  the 
adoption  of  the  code  as  before,  and  the  common  law  decisions  of 
other  states  are  as  freely  cited  by  her  courts  as  authority  as  if  her 
own  law  had  never  been  codified.  The  uncertainty  and  confusion 
caused  by  the  adoption  of  the  New  York  Civil  Code  of  Procedure 
is  a  well-known  scandal. 

It  is  true  that  Bentham  objected  to  the  French  Code  as  imper- 
fect ^nd  made  upon  the  wrong  principle,  and  that  Field  objected 
to  the  New  York  Code  of  Civil  Procedure  as  finally  adopted. 
These  objections  were  most  characteristic.  Every  codifier  desires 
not  merely  a  code  but  his  own  code,  and  will  not  be  satisfied 
with  any  other.  Hence  it  follows  that  no  complete  code  can  be 
adopted  which  would  be  satisfactory  to  many  experts  in  law. 
Furthermore,  no  codifier  will  be  satisfied  to  accept  the  judgment 
of  a  court  or  any  body  of  other  men  upon  the  meaning  of  his 
code,  nor  to  accept  the  interpretation  of  the  executive  department 
on  the  proper  execution  of  the  law.  It  will  follow  that  each  codi- 
fier of  the  Benthamite  type  must  be  legislature,  judge,  and  sheriff, 
and  the  logical  result  (like  the  logical  result  of  all  individualism 
carried  to  an  extreme)  is  anarchy. 

This  failure  of  the  hope  of  the  individualistic  codifiers  and  the 
change  in  the  spirit  of  the  age  have  affected  our  ideal  of  codifica- 
tion. The  purpose  of  the  modern  codifiers  is  not  to  state  the  law 
completely,  but  to  unify  the  law  of  a  country  which  at  present  has 
many  systems  of  law,  or  to  state  the  law  in  a  more  artistic  way. 
In  other  words,  the  spirit  of  the  modern  codifiers  is  not  individual- 
istic but  centralizing.  Thus  the  modern  European  codes  of  Italy, 
Spain,  and  Germany  were  adopted  in  countries  where  a  number  of 
different  systems  of  law  prevailed,  and  the  purpose  of  codification 
in  each  state  was  principally  to  adopt  one  system  of  law  for  the 
whole  country,  and  incidentally  to  make  the  expression  of  the  law 
conform  to  the  results  of  legal  scholarship.  The  same  purpose  is 
at  the  basis  of  the  American  Commission  for  the  Uniformity  of 
Legislation.     The  purpose  of  the  English  codifiers  appears  to  be 
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merely  an  artistic  one.  It  cannot  be  better  expressed  than  by  the 
last  great  disciple  of  Bentham,  Professor  Holland.  The  law  ex- 
pressed in  a  code,  he  says,  "  has  no  greater  pretensions  to  finality 
than  when  expressed  in  statutes  and  reported  cases.  Clearness, 
not  finality,  is  the  object  of  a  code.  It  does  not  attempt  impos- 
sibilities, for  it  is  satisfied  with  presenting  the  law  at  the  precise 
stage  of  elaboration  at  which  it  finds  it ;  neither  is  it  obstructively 
rigid,  for  deductions  from  the  general  to  the  particular  and  '  the 
competition  of  opposite  analogies*  are  as  available  for  the  decision 
of  new  cases  under  a  code,  as  under  any  other  form  in  which  the 
law  may  be  embodied.  ...  It  defines  the  terminus  a  quo,  the  gen- 
eral principle  from  which  all  legal  arguments  must  start.  .  .  .  The 
task  to  which  Bentham  devoted  the  best  powers  of  his  intellect  has 
still  to  be  commenced.  The  form  in  which  our  law  is  expressed 
remains  just  what  it  was." 

Such  a  code  as  he  describes  is  really  very  far  from  the  ideal  of 
Bentham.  It  does  not  do  away  with  judge-made  law ;  it  does  not 
enable  the  individual  to  know  the  law  for  himself;  its  only  claim 
is  that  it  facilitates  the  acquisition  of  knowledge  by  the  lawyer  by 
placing  his  material  for  study  in  a  more  orderly  and  logical  form. 
The  cherished  ideals  of  the  reformers  of  a  hundred  years  ago  have 
been  abandoned,  and  an  ideal  has  been  substituted  which  is  quite 
in  accordance  with  the  spirit  of  our  own  times. 

The  most  striking  characteristic  of  the  progress  of  jurisprudence 
in  the  first  half  of  the  century  was  its  increasing  recognition  of 
individual  rights  and  protection  of  individuals.  Humanity  was 
the  watchword  of  legislation ;  liberty  was  its  fetich.  Slavery  was 
abolished,  married  women  were  emancipated  from  the  control  of 
their  husbands,  the  head  of  the  family  was  deprived  of  many  of 
his  arbitrary  powers,  and  the  rights  of  dependent  individuals  were 
carefully  guarded.  In  the  administration  of  criminal  law  this  is 
seen  notably.  At  the  beginning  of  the  century  torture  prevailed 
in  every  country,  outside  of  the  jurisdiction  of  the  common  law 
and  the  French  Codes,  but  torture  was  abolished  in  every  civilized 
state  during  this  period.  Many  crimes  at  the  beginning  of  the 
century  were  punishable  with  death.  Few  remained  so  punish- 
able at  the  end  of  fifty  years.  The  accused  acquired  in  reality  the 
rights  of  an  innocent  person  until  he  was  found  guilty.  He  could 
testify,  he  could  employ  counsel  and  could  be  informed  of  the 
charge  against  him  in  language  that  he  was  able  to  understand; 
and,  even  after  conviction,  his  punishment  was  inflicted  in  accord- 
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ance  with  the  dictates  of  humanity.  Imprisonment  for  debt  was 
abolished.     Bankruptcy  was  treated  as  a  misfortune,  not  a  crime. 

As  with  the  emancipation  of  individuals,  so  it  was  with  the  eman- 
cipation of  states.  The  spirit  of  the  times  favored  the  freedom  of 
the  oppressed  nations  as  well  as  of  individual  slaves.  The  whole 
civilized  world  helped  the  Greeks  gain  their  independence.  The 
American  people  hailed  with  touching  unanimity  the  struggles  of 
Poland  and  of  Hungary  for  freedom,  and  even  the  black  republics 
of  the  West  Indies  were  loved  for  their  name,  though  they  had  no 
other  admirable  qualities. 

While  there  has  been  little  actual  reaction  in  the  last  half-cen- 
tury against  this  earlier  development  of  the  law  in  the  direction  of 
liberty,  there  have  been  few  further  steps  in  that  direction.  The 
zeal  for  emancipation  has  in  fact  spent  its  force,  because  freedom, 
quite  as  great  as  is  consistent  with  the  present  state  of  civilization, 
has  already  been  obtained.  So  far  as  there  has  been  any  change 
of  sentiment  and  of  law  in  the  last  generation,  it  has  been  in  the 
direction  of  disregarding  or  of  limiting  rights  newly  acquired  in 
the  earlier  period.  France,  which  secured  the  freedom  of  Italy, 
threatens  the  independence  of  Siam ;  England,  which  was  fore- 
most in  the  emancipation  of  the  slaves,  introduces  coolie  labor 
into  the  mines  of  South  Africa ;  America,  which  clamored  for  an 
immediate  recognition  of  the  independence  of  Hungary,  finds  ob- 
jectors to  recognizing  the  independence  of  Panama  and  refuses 
independence  to  the  Philippines.  In  the  criminal  law  there  has 
been  no  reform,  though  there  has  been  much  improvement,  since 
1850.  Married  women  have  obtained  few  further  rights,  prin- 
cipally because  there  were  few  left  for  them  to  acquire,  and,  while 
we  have  freed  our  slaves,  we  have  encouraged  trade  unionism.  In 
short,  the  humanitarian  movement  of  two  generations  ago  which 
profoundly  affected  the  law  of  the  civilized  world  for  fifty  years 
has  ceased  to  influence  the  course  of  jurisprudence. 

The  most  characteristic  development  of  the  law  during  the  last 
fifty  years  has  been  in  the  direction  of  business  combination  and 
association.  A  few  great  trading  companies  had  existed  in  the 
middle  ages ;  the  Hanse  merchants,  the  Italian,  Dutch,  and  Eng- 
lish companies  wielded  great  power.  They  were  exceptional 
organizations,  and  almost  all  had  ceased  to^  act  by  i860.  The 
modern  form  of  business  association,  the  private  corporation  with 
limited  liability,  is  a  recent  invention.  Such  corporations  were 
created  by  special  action,  by  sovereign  or   legislature,  in  small 
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though  increasing  numbers  all  through  the  last  century;  but  dur- 
ing the  last  generation  every  civilized  country  has  provided  gen- 
eral laws  under  which  they  might  be  formed  by  mere  agreement 
of  the  individuals  associated.  Now  the  anonymous  societies  of 
the  Continent,  the  joint-stock  companies  of  England  and  her 
colonies,  and  the  corporations  of  the  United  States,  all  different 
forms  of  the  limited  liability  association  for  business,  have  en- 
grossed the  important  industries  of  the  world.  Different  coun- 
tries are  competing  for  the  privilege  of  endowing  these  associations 
with  legal  existence.  Corporations  are  formed  in  one  state  to  act 
in  all  other  states  or  in  some  one  other  state,  or  (it  may  be)  any- 
where in  the  world  except  in  the  state  which  gave  them  being ; 
and  so  in  the  last  fifty  years  an  elaborate  law  of  foreign  corpora- 
tions has  grown  up  all  over  the  civilized  world.  But  the  corpora- 
tion is  only  one  form  of  business  combination  which  has  become 
important.  Greater  combinations  of  capital  have  been  formed, 
that  is,  the  so-called  trusts ;  great  combinations  of  laboring  men 
have  been  formed,  the  so-called  unions ;  and  the  enormous  power 
wielded  by  such  combinations  has  been  exercised  through  mo- 
nopolies, strikes,  and  boycotts.  All  these  combinations  have  been 
formed  under  the  law  as  it  has  been  developed  and  all  are  legal. 
Furthermore,  the  great  business  operations  have  come  to  depend 
more  and  more  upon  facilities  for  transportation,  and  great  rail- 
roads and  other  common  carriers  have  come  to  be  equal  factors 
with  the  trusts  and  the  unions  in  the  operations  of  modern  busi- 
ness. The  first  effect,  then,  of  the  ideas  of  the  present  age  upon 
the  law  is  its  development  in  the  direction  of  forming  great 
commercial  associations  into  legal  entities  wielding  enormous 
commercial  power. 

If  such  associations  had  been  formed  seventy-five  years  ago,  the 
spirit  of  the  age  would  have  left  them  free  to  act  as  they  pleased. 
Freedom  from  restraint  being  the  spirit  of  the  times,  it  would  have 
been  thought  unwise  to  restrain  that  freedom  in  the  case  of  a 
powerful  monopoly  as  much  as  in  the  case  of  a  poor  slave.  But 
at  the  present  time  we  are  more  anxious  for  the  public  welfare 
than  for  the  welfare  of  any  individual,  even  of  so  powerful  a  one 
as  a  labor  union  or  trust,  and  in  accordance  with  the  genius  of  our 
age  the  law  has  developed  and  is  now  developing  in  the  direction 
of  restraint  upon  the  freedom  of  action  of  these  great  combinations, 
so  far  as  such  restraint  is  necessary  to  serve  the  public  interest. 
For  centuries  innkeepers  and  carriers  have  been  subject  to  such 
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restraint,  though  little  control  was  in  fact  exercised  until  within 
the  last  fifty  years.  To-day  the  law  not  only  requires  every  public 
service  company  to  refrain  from  discrimination  and  from  aggran- 
dizing itself  at  the  expense  of  the  public,  but  the  trusts  and  the 
unions  also  are  similarly  restricted.  The  principle  of  freedom  of 
action,  the  courts  in  all  questions  now  agree,  rests  upon  the  doc- 
trine that  the  interests  of  the  public  are  best  subserved  thereby, 
and  applies  only  so  far  as  that  is  true.  When  freedom  of  action  is 
injurious  to  the  public  it  not  only  maybe,  but  it  must  be,  restrained 
in  the  public  interest.  That  is  the  spirit  of  our  age.  and  that  is  the 
present  position  of  the  law  when  face  to  face  with  combinations 
such  as  have  been  created  in  the  last  generation.  An  interesting 
example  of  restriction  is  that  almost  universally  placed  upon  foreign 
corporations.  In  the  competition  of  certain  states  for  the  privilege 
of  issuing  charters,  great  powers  have  been  conferred,  which  were 
regarded  as  against  the  public  policy  of  the  states  in  which  the  cor- 
porations desired  to  act.  Strict  regulations  for  the  action  of  such 
corporations  have  resulted,  imposed  in  the  European  countries 
usually  by  treaty,  in  England  and  America  by  stat<ite. 

A  summary  of  the  history  of  jurisprudence  in  the  last  hundred 
years  would  be  incomplete  without  a  consideration  of  legal  scholar- 
ship during  the  period  and  of  the  results  of  the  scientific  study  of 
law.  The  reformers  of  a  hundred  years  ago  were  profoundly  in- 
different to  the  history  of  law.  Bentham,  the  founder  of  so-called 
analytic  jurisprudence,  wished  not  to  understand  the  existing  law, 
but  to  abolish  it  root  and  branch,  and  to  build  a  new  system,  the 
principles  of  which  should  be  arrived  at  merely  by  deductive  rea- 
soning. It  seems  to  us  now  almost  impossible  that  such  a  man 
should  have  believed  himself  more  capable  of  framing  a  practicable 
and  just  system  of  law  than  all  his  wise  predecessors,  but  Bentham 
was  a  marvel  of  egotism  and  self-conceit,  and  his  reasoning  powers 
were  far  from  sound.  He  seems  to  have  been  incapable  of  under- 
standing the  nature  of  law.  "  If,"  he  said,  "  we  ask  who  it  is  that 
the  Common  Law  has  been  made  by,  we  learn  to  our  inexpressible 
surprise,  that  it  has  been  made  by  nobody;  that  it  is  not  made  by 
King,  Lords,  and  Commons,  nor  by  anybody  else;  that  the  words 
of  it  are  not  to  be  found  anywhere ;  that,  in  short,  it  has  no  exist- 
ence ;  it  is  a  mere  fiction ;  and  that  to  speak  of  it  as  having  any 
existence  is  what  no  man  can  do,  without  giving  currency  to  an 
imposture."  Employing  the  same  reasoning,  he  would  have  con- 
cluded that  justice,  not  being  made  by  King,  Lords,  or  Commons, 
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nor  by  anybody  else,  had  no  existence;  that  truth,  since  the 
words  of  it  are  not  to  be  found  anywhere,  is  a  mere  fiction.  But 
these  defects  are  too  often  found  in  reformers.  The  humanitarian 
age  brought  enormous  benefits  to  the  world,  but  its  ideas  were 
often  ignorant,  crude,  and  impracticable,  and  needed  to  be  modified 
by  the  better  instructed  minds  of  the  present  constructive  age. 
While  Bentham  was  at  the  height  of  his  power,  the  Historical 
School  of  Jurists  in  Germany  was  beginning  its  great  work. 
Savigny  was  already  preaching  the  necessity  of  understanding  the 
history  of  law  before  it  was  reformed.  Mittermaier  and  Brunner 
were  to  follow  and  carry  on  the  work  of  the  master.  The  unity  of 
the  past  and  present,  and  the  need  of  conforming  the  law  of  a 
people  to  its  needs  were  among  their  fundamental  principles. 
Bentham  had  said,  "  if  a  foreigner  can  make  a  better  code  than 
an  Englishman  we  should  adopt  it.**  Savigny  said,  with  greater 
truth  and  knowledge  of  human  nature,  that  no  system  of  law,  how- 
ever theoretically  good,  could  be  successfully  imposed  upon  a 
people  which  had  not  by  its  past  experience  become  prepared 
for  it. 

The  impulse  given  to  legal  study  by  the  work  of  Savigny  and 
his  school  has  in  the  last  generation  spread  over  the  civilized 
world  and  profoundly  influenced  its  legal  thought.  The  Italians, 
the  natural  lawyers  of  the  world,  have  increased  their  power  by 
adopting  his  principles.  In  England  a  small  but  important  school 
of  legal  thinkers  have  followed  the  historical  method,  and  in  the 
United  States  it  has  obtained  a  powerful  hold.  The  spirit  of  the 
age,  here  too,  has  supported  it.  We  are  living  in  an  age  of  scien- 
tific scholarship.  We  have  abandoned  the  subjective  and  deduc- 
tive philosophy  of  the  middle  ages,  and  we  learn  from  scientific 
observation  and  from  historical  discovery.  The  newly  accepted 
principles  of  observation  and  induction,  applied  to  the  law,  have 
given  us  a  generation  of  legal  scholars  for  the  first  time  since  the 
modern  world  began,  and  the  work  of  these  scholars  has  at  last 
made  possible  the  intelligent  statement  of  the  principles  of  law. 

Joseph  H.  BeaUf/r. 
Cambridge,  Jan.  16,  1905. 
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THE    RIGHT   OF   A    BELLIGERENT  TO 
DESTROY   A   CAPTURED   PRIZE. 

A  CENTURY  ago  the  destruction  of  captured  prizes  was  not 
uncommon.  During  the  Revolutionary  War  and  the  War  of 
1812  our  cruisers  destroyed  their  prizes '}  and  at  the  outbreak  of  the 
War  of  1812  our  government  ordered  the  destruction  of  captured 
vessels,  unless  in  extraordinary  cases  that  clearly  warranted  an  ex- 
ception.' "  The  commerce  of  the  enemy,"  it  was  said,  "  is  his  most 
vulnerable  point,  and  its  destruction  the  main  object.  Therefore, 
unless  your  prizes  should  be  very  valuable  and  near  a  friendly 
port,  it  will  be  imprudent  and  worse  than  useless  to  send  them  in. 
A  single  cruiser,  if  ever  so  successful,  can  man  but  few  prizes,  and 
every  prize  is  a  serious  diminution  of  her  force;  but  a  single 
cruiser  destroying  every  captured  vessel  has  the  capacity  of  con- 
tinuing in  full  vigor  her  destructive  power,  so  long  as  her  provisions 
and  stores  can  be  replenished  either  from  friendly  ports  or  from 
the  vessels  captured."  These  instructions  would  now  be  con- 
sidered barbarous ;  they  would  never  have  been  given  if  the  prac- 
tice of  civilized  nations  had  then  been  settled  to  the  contrary. 

During  our  Civil  War  it  was  the  practice  of  the  Confederate 
cruisers  to  destroy  their  prizes ;  ^  and  at  the  close  of  the  war  it 
was  proposed  to  proceed  against  Captain  Semmes  for  damages; 
but  in  view  of  our  former  practice,  the  government  was  advised 
against  taking  such  action.*  Sentiment  had  so  changed,  however, 
that  a  justification  of  the  acts  of  the  Confederate  cruisers  was 
thought  necessary,  and  it  was  rested  upon  the  impossibility  of 
taking  the  prizes  into  port  for  adjudication  by  a  prize  court,  on 
account  of  the  blockade  maintained  by  our  government.  The  va- 
lidity of  this  justification  seems  to  be  admitted  by  some  of  the 
authorities,^  but  is  rejected  by  others.* 

1  Hall,  4th  ed.,  475;  Woolsey,  4th  ed.,  appendix  iii,  n.  13. 
«  Wheaton,  4th  Eng.  ed.,  by  Atlay  506;  Hall  475 ;  Woolsey,  appendix  iii,  n.  13. 
«  Wheaton  506;  Hall  475-476;  Woolsey,  appendix  iii,  n.  13;  Mountague  Bernard, 
Neutrality  of  Great  Britain  419. 

*  Wheaton  506. 

*  Bernard,  Neutrality  of  Great  Britain  419;  Hall  475-476;  Bonfils  §  141 5, 

*  Bluntschli,  2nd  French  ed.,  §  672;  Calvo  §  3031. 
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In  a  paper  read  before  the  Juridical  Society  in  1864,^  Clark,  the 
reporter  of  the  House  of  Lords,  says :  "  The  first  perpetration  of 
this  act  occasioned  a  thrill  of  astonishment  if  not  of  horror."  The 
reason  given,  —  lack  of  home  ports,  —  he  adds,  is  the  reason  of 
the  buccaneer.  **  No  nation  has  the  right  to  put  itself  into  a  cer- 
tain condition,  without  being  bound  to  take  all  the  consequences 
which  legitimately  flow  from  the  condition.  ...  A  nation  that 
goes  to  war  must  submit  to  all  the  disadvantages  necessarily 
consequent  on  its  condition  and  circumstances.  If  it  has  no  means 
by  which  it  can  reach  its  enemy's  territory  except  by  violating  the 
territories  of  countries  at  peace  with  its  enemy  and  itself,  it  has  no 
right  on  the  ground  of  its  own  profit  and  advantage  to  violate 
those  territories." 

As  late  as  1878,  during  the  war  with  Turkey,  Russia  was  accused 
of  sending  out  fast  steamers  which  avoided  Turkish  cruisers  but 
captured  and  burned  Turkish  merchantmen ;  but  this  conduct  was 
denounced  at  the  time  as  an  undeniable  violation  of  international 
law. 

The  property  of  the  citizens  or  subjects  of  an  enemy  captured 
at  sea  is  in  theory  the  property  of  the  government  of  the  cap- 
tor.' The  right  to  destroy  it  is  a  consequence  of  the  right  of 
property.  The  former  owners  are  not  interested;  the  fact  that 
they  are  enemies  deprives  them  of  all  claim  to  the  captured  ves- 
sel. In  former  days  it  was  to  the  interest  of  the  captors  to  con- 
ceal the  fact  of  capture,  seize  for  themselves  what  was  readily 
carried  away,  and  destroy  what  could  not  be  secretly  disposed  of. 
The  temptation  was  therefore  strong  to  sink  or  burn  a  vessel  cap- 
tured at  sea.  On  the  other  hand,  the  interest  of  the  captor's  own 
government  in  the  prize  required  that  it  should  be  brought  into 
port  for  adjudication ;  and  it  was  for  the  protection  of  the  govern- 
ment that  the  French  Ordonnance  of  1681  prohibited  the  sinking 
of  captured  vessels  and  the  landing  of  prisoners  on  islands  or  re- 
mote coasts ;  but  it  is  entirely  clear  that  this  prohibition  was  not 
dictated  by  any  tenderness  for  the  rights  of  private  property  or  of 
neutrals.' 

At  the  time  of  the  Seven  Years  War,  it  became  the  practice  of 
France  and  England  to  concede  to  the  captors  the  rights  of  the 

^  3  Juridical  Society  Papers  28. 

«  The  Dos  Hermanos,  10  Wheat.  (U.  S )  306;  The  Siren,  13  Wall.  (U.  S.)  389; 
The  Emulous,  i  Gall.  (U.  S.  C.  C.)  569;  Hall  474. 

•  Hall  476,  n. ;  Calvo  §  3031,  citing  Pistoye  and  Duverdy. 
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government  to  the  prize,^  and  this  practice  has  now  become 
general.  By  the  statute  of  the  United  States  prior  to  1899,  where 
the  prize  is  of  superior  or  equal  force,  the  net  proceeds  of  the 
property  condemned  are  to  be  decreed  to  the  captors ;  when  of 
inferior  force,  one-half  is  to  be  decreed  to  the  United  States.^  The 
title  does  not  pass  to  the  captors  until  condemnation.  Since  the 
right  to  destroy  rests  upon  the  right  of  property  and  the  right  of 
property  until  condemnation  is  in  the  government  of  the  captor, 
the  destruction  can  be  authorized  only  by  the  government. 

The  reason  which  formerly  might  be  relied  upon  as  a  justification 
for  the  destruction  of  prizes  without  condemnation  has  not  now 
the  same  force.  The  captors  who  destroy  a  prize  before  con- 
demnation, even  if  it  is  a  lawful  prize,  are  not  destroying  their 
own  property,  and  good  policy  on  the  part  of  the  captor's  own 
government  requires  that  the  prize  should  be  brought  in  for  ad- 
judication, although  for  a  different  reason  from  that  which  dictated 
the  Ordonnance  of  168 1.  In  the  present  state  of  commerce,  the 
property  of  belligerents  and  neutrals  is  usually  so  commingled 
that  the  immediate  destruction  would  probably  involve  the  gov- 
ernment in  controversy  with  neutrals.  This  danger  has  become 
greater  since  the  Declaration  of  Paris  in  1856  established  the  rule 
that  a  neutral  cargo  was  protected,  even  under  an  enemy's  flag. 

The  rule  and  the  reasons  for  it  are  well  stated  by  Lord  Stowell 
in  the  case  of  The  Felicity.^  The  capture  occurred  January  i, 
1814;  the  litigation  arose  after  the  treaty  of  peace  between  Eng- 
land and  the  United  States  in  1815 ;  the  case  was  decided  in  18 19. 
Lord  Stowell  said : 

*^  Regularly  a  captor  is  bound  by  the  law  of  his  own  country,  conforming 
to  the  general  law  of  nations,  to  bring  in  for  adjudication,  in  order  that  it 
may  be  ascertained  whether  it  be  enemy's  property ;  and  that  mistakes  may 
not  be  committed  by  captors,  in  the  eager  pursuit  of  gain,  by  which  injus- 
tice may  be  done  to  neutral  subjects,  and  national  quarrels  produced  with 
the  foreign  states  to  which  they  belong.  Here  is  a  clear  American  vessel 
and  cargo,  alleged  by  the  claimants  themselves  to  be  such,  and  consequently 
the  property  of  enemies  at  that  time.  They  share  no  inconvenience  by  not 
being  brought  in  for  the  condemnation  which  must  have  followed  if  it  were 
mere  American  property ;  and  the  captors  fully  justify  themselves  to  the  law 
of  their  own  country  which  prescribes  the  bringing  in,  by  shewing  that  the 
immediate  service  in  which  they  were  engaged,  that  of  watching  the  enemy's 

1  Hall  474  n.  <  Rev.  Stat  §  463a 

»  The  Felicity,  2  Dod.  381,  at  pp.  385,  386. 
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ship  of  war  the  President,  with  intent  to  encounter  her,  though  of  inferior 
force,  would  not  permit  them  to  part  with  any  of  their  own  crew  to  carry 
her  into  a  British  port  Under  this  collision  of  duties  nothing  was  left  but  to 
destroy  her,  for  they  could  not,  consistently  with  their  general  duty  to  their 
own  country,  or  indeed  its  express  injunctions,  permit  enemy's  property  to 
sail  away  unmolested.  If  impossible  to  bring  in,  their  next  duty  is  to 
destroy  enemy's  property." 

The  question  of  the  right  to  destroy  enemy's  property  without 
an  adjudication  by  a  competent  tribunal  is,  as  Lord  Stowell  clearly 
shows,  a  question  between  the  captors  and  their  own  government 

Although  the  practice  of  destroying  under  any  circumstances 
enemy's  vessels  captured  as  prize,  is  condemned  by  some  publicists 
as  **  a  rigorous  act,"  ^  as  "  an  exceptional  exercise  of  an  extreme 
right,"  ^  as  •*  not  fully  justified  in  any  case,"  ^  as  "  barbarous,"*  and 
is  restricted  by  others  to  cases  of  absolute  necessity,  to  cases  of 
" vis  major"  or  "  certain  necessities  of  war,"  it  is  a  right  that  is 
even  at  the  present  day  universally  recognized.  As  Calvo*  says: 
"The  right  of  the  captor  remains  intact  in  presence  of  circum- 
stances of  vis  major  or  certain  necessities  of  war.  The  only  point 
which  may  give  rise  to  some  discussion,  which  even  demands,  in 
our  opinion,  a  reform  of  international  law,  is  a  definition  of  these 
circumstances  and  these  necessities.  There  is  room  for  more  se- 
vere judgment  of  the  motives  which  have  determined  the  destruc- 
tion of  the  prize.  The  vis  major  or  the  necessity  should  be 
established  beyond  all  doubt  and  all  serious  criticism,  by  proofs  of 
a  character  to  justify  fully  the  conduct;  in  a  word,  it  must  be 
demonstrated  that  he  [the  captor]  could  not  act  otherwise  than  he 
acted." 

Several  attempts  have  been  made  to  formulate  rules  determining 
in  what  cases  the  captor  may  destroy  the  prize.  The  whole  sub- 
ject was  considered  by  a  commission  for  the  Institute  of  Inter- 
national Law  between  1875  and  1882,  and  in  the  latter  year  at  the 
Turin  Congress  the  Institute  adopted  rules  justifying  the  act  in 
the  following  cases :  ® 

I.  When  it  is  not  possible  to  keep  the  ship  afloat,  because  of 
its  bad  condition,  the  sea  being  tempestuous; 


1  Calvo  §  3028.  *  Bluntschli  §  672. 

•  Boeck,  cited  by  Calvo.  *  Woolsey,  appendix  iii,  n.  13. 
»  Calvo  §  3034. 

•  Hall  477,  n. ;  Annuaire  dc  Tlnstitut  (1883)  221. 
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2.  When  the  ship  sails  so  badly  that  it  cannot  follow  the  war- 
ship, and  can  be  easily  recaptured  by  the  enemy ; 

3.  When  the  approach  of  a  superior  hostile  force  causes  fear  of 
recapture  of  the  captured  vessel ; 

4.  When  the  ship  of  war  cannot  put  on  the  captured  vessel  a 
sufficient  crew  without  diminishing  too  much  that  which  is  neces- 
sary to  its  own  security ; 

5.  When  the  port  to  which  it  would  be  possible  to  conduct  the 
captured  ship  is  too  remote. 

Bonfils  adds  that  there  are  other  cases  resulting  from  instructions 
or  other  circumstances,  but  leaves  these  circumstances  undefined.^ 

These  rules  do  not  justify  destruction  on  account  of  the  insig- 
nificant value  of  the  prize,  as  was  suggested  by  Valin ;  *  nor  do 
they  permit  the  fact  that  the  captor's  home  ports  are  blockaded  to 
excuse  the  act,  as  was  urged  in  behalf  of  the  Confederate  cruisers, 
although  the  latter  circumstance  is  recognized  by  Bonfils  as  a 
justification. 

The  Russian  rules  of  1869,  article  108,'  and  of  1895,  article  21,* 
are  substantially  the  same  as  the  rules  of  the  Turin  Conference, 
but  they  recognize  the  small  value  of  the  prize  as  a  circumstance 
in  connection  with  the  remoteness  of  the  ports  to  which  it  could 
be  taken,  justifying  its  destruction. 

The  destruction  of  a  vessel  belonging  to  a  citizen  of  the  hostile 
belligerent  is,  however,  very  different  from  the  destruction  of  a 
neutral  vessel.  Enemy's  property  at  sea  is  lawful  prize,  and  its 
destruction  is  a  question  that  concerns  only  the  captor  and  his 
own  government;  the  hostile  government  cannot  complain.  Neu- 
tral property  is  not  ordinarily  lawful  prize,  and  the  neutral  gov- 
ernment is  bound  to  maintain  the  rights  of  its  citizens.  To  justify 
even  the  capture  of  a  neutral  ship,  facts  must  be  established  which 
make  it  lawful  prize. 

The  circumstances  which  make  a  neutral  vessel  lawful  prize  are 
thus  stated  by  one  of  the  most  recent  French  authorities :  * 

1.  When  it  opposes  resistance  or  prepares  to  resist  visit,  when 
summoned. 

2.  When  the  commander  cannot  prove  his  neutral  character. 

3.  When  the  state  of  the  ship  or  the  declarations  of  the  captain 
cause  grave  suspicions ;  if  he  has  no  papers  aboard ;   if  they  are 

1  Bonfils  §  141 5.  «  Hall  476,  n. 

'  II  Revue  dc  Droit  International  (1879)  632;  Bonfils  §  1415. 

<  Bonfils  §  141 5.  ^  Bonfils  §  1674. 
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double,  or  incomplete  because  part  have  been  thrown  in  the  sea; 
when  circumstances  cause  a  presumption  that  they  are  simulated. 

4.  When  the  ship  has  deviated  from  her  route  and  the  captain 
is  unable  to  give  good  reasons  (Jondies  et  jtistificatives)  for  the 
change  of  route,  causing  a  suspicion  that  the  apparent  destination 
is  false,  and  the  cargo  includes  contraband  of  war. 

5.  When  the  ship  is  destined  to  an  enemy's  port,  even  one  not 
blockaded,  and  has  on  board  merchandise  contraband  of  war, 
troops,  or  enemy's  despatches. 

6.  When  the  ship  has  attempted  to  violate  a  blockade  of  which 
notice  has  been  regularly  given. 

Although  the  fifth  case  stated  by  Bonfils  justifies  condemnation 
of  a  neutral  vessel  for  carrying  contraband  of  war  to  an  enemy's 
port,  it  seems  that  the  weight  of  authority  is  contrary  to  the 
view  he  expresses,  in  the  case  of  a  vessel  carrying  contraband 
merchandise. 

Lx>rd  StowelP  says:  "The  modern  rule  of  the  law  of  nations 
IS,  certainly,  that  the  ship  shall  not  be  subject  to  condemnation 
for  carrying  contraband  articles."  He  admits,  however,  that  the 
ancient  practice  was  otherwise,  and  was  perfectly  defensible  on 
every  principle  of  justice. 

Wheaton  *  says :  "  In  general,  where  the  ship  and  cargo  do  not 
belong  to  the  same  person,  the  contraband  articles  only  are 
confiscated." 

Justice  Story ^  says:  "According  to  the  modern  law  of  nations, 
for  there  has  been  some  relaxation  in  practice  from  the  strictness 
of  the  ancient  rules,  the  carriage  of  contraband  goods  to  the  enemy, 
subjects  them,  if  captured  in  delicto^  to  the  penalty  of  confiscation ; 
but  the  vessel  and  the  remaining  cargo,  if  they  do  not  belong  to 
the  owner  of  the  contraband  goods,  are  not  subject  to  the  same 
penalty.  The  penalty  is  applied  to  the  latter  only  when  there  has 
been  some  actual  co-operation  on  their  part  in  a  meditated  fraud 
upon  the  belligerents." 

Bluntschli*  says  that  "a  neutral  ship  carrying  contraband  can 
be  detained  only  as  long  as  is  necessary  to  effect  the  seizure  of  the 
contraband.     It  cannot  be  captured  when  the  merchandise  forms 

1  The  Neutralitet,  3  Rob.  A.  295 ;  Scott's  Cases  767. 
«  Wheaton  §  505,  p.  678. 

*  Carrington  V.  Merchants'  Insurance  Co.,  8  Pet.  Adm.  (U.  S.  Dist  Ct.)  495;  Scott's 
Cases  769,  772. 
«  Bluntschli  §  8ia 

>9 


Digitized  by 


Google 


290  HARVARD  LAW  REVIEW. 

only  a  small  part  of  the  cargo  and  may  be  confiscated  separately. 
The  ship  can  only  be  declared  good  prize  when  its  owner  has 
known  that  the  ship  carried  contraband  and  authorized  it." 

It  is  recognized  that  where  the  owner  of  the  contraband  goods 
is  also  the  owner  of  the  vessel,  the  latter  is  subject  to  condemnation 
as  prize. 

The  view  expressed  by  Lord  Stowell,  Justice  Story,  Wheaton, 
and  Bluntschli  is  certainly  more  consonant  with  modern  ideas.  It 
is  unnecessarily  harsh  to  hold  that  the  owner  of  the  vessel  is  in- 
volved in  the  guilt  of  the  owner  of  the  contraband  merchandise, 
when  he  may  be  entirely  innocent  of  any  intent  to  injure  the  bel- 
ligerent, and  is  probably  merely  pursuing  his  ordinary  business  of 
carrying  merchandise  for  all  who  offer. 

Under  any  view  we  take  of  what  facts  will  make  the  neutral 
vessel  lawful  prize,  the  result  depends  upon  inferences  to  be  drawn 
from  circumstances ;  upon  whether  the  facts  indicate  good  faith  or 
bad  faith  toward  the  belligerents  on  the  part  of  the  neutral  vessel. 
Even  if  we  hold  that  the  vessel  may  be  condemned  merely  for  car- 
rying contraband,  the  question  of  whether  or  not  the  goods  are 
contraband  often  depends  upon  the  circumstances;  some  goods 
are  of  doubtful  use  and  are  sometimes  contraband,  sometimes 
not. 

Dangerous  as  is  the  power  conceded  by  the  rules  of  international 
law  to  the  captor  to  determine  for  himself  that  the  prize  is  enemy's 
property,  it  is  still  more  dangerous  to  concede  to  him  the  right  to 
determine  for  himself  that  a  neutral  vessel  has  by  misconduct  made 
itself  lawful  prize.  He  is  thereby  made  judge  in  his  own  cause 
under  circumstances  not  calculated  to  lead  to  a  fair  judgment,  and 
is  put  in  a  position  to  embroil  his  government  in  difficulties  with 
the  neutral  governments  without  the  compensation  of  doing  that 
serious  injury  to  the  enemy  which  his  duty  to  his  government  may, 
as  Lord  Stowell  says,  enjoin. 

An  examination  of  the  authorities  shows  that  although  the  right 
to  destroy  a  neutral  ship  captured  as  a  prize  is  perhaps  not  ex- 
pressly denied,  it  is  not  established.  The  merchantmen  destroyed 
by  our  cruisers  during  the  Revolutionary  War  and  the  War  of  1812 
were  British  merchantmen;  the  merchantmen  destroyed  by  the 
Confederate  cruisers  were  the  property  of  citizens  of  the  United 
States ;  and  all  the  cases  cited  in  the  works  on  international  law 
seem  to  have  been  cases  of  enemy's  ships.  The  difference  between 
an  enemy's  property  and  a  neutral's  property  was  clearly  stated  by 


Digitized  by 


Google 


DESTROYING  A   CAPTURED  PRIZE,  291 

Lord  Stowcll  in  the  case  already  cited.^     After  referring  to  the  duty 
to  destroy  enemy's  property,  he  says : 

"  Where  doubtful  whether  enemy's  property,  and  impossible  to  bring  in, 
no  such  obligation  arises,  and  the  safe  and  proper  course  is  to  dismiss. 
Where  it  is  neutral,  the  act  of  destruction  cannot  be  justified  to  the  neutral 
owner,  by  the  gravest  importance  of  such  an  act  to  the  public  service  of  the 
captor's  own  State ;  to  the  neutral  it  can  only  be  justified,  under  any  such 
circumstances,  by  a  full  restitution  in  value." 

The  English  editors  of  Wheaton  *  say :  "  If  the  prize  is  a  neu- 
tral ship,  no  circumstances  will  justify  her  destruction  before  con- 
demnation. The  only  proper  reparation  to  the  neutral  is  to  pay 
him  the  full  value  of  the  property  destroyed.  Neutral  cargoes  are 
not  always  equally  privileged." 

Two  cases  of  destruction  of  a  neutral  cargo  in  an  enemy's  ship 
arose  during  the  War  of  1870  between  France  and  Germany.  A 
French  cruiser  had  captured  and  destroyed  two  German  vessels, 
the  Ludwig  and  the  Vorwaerts.  The  owners  of  the  cargo  claimed 
that  neutral  goods  were  protected  by  the  Declaration  of  Paris  pro- 
tecting neutral  merchandise  not  contraband  of  war,  even  in  an 
enemy's  ship.  The  French  court  decided  adversely  to  this  claim. 
There  can  be  no  question  of  the  correctness  of  this  decision ;  for, 
as  Calvo  says,  the  Declaration  of  Paris  declares  only  that  neutral 
goods  cannot  be  seized ;  to  say  that  they  cannot  be  seized  or  con- 
fiscated is  very  different  from  saying  that  they  are  inviolable. 
Private  property  on  land  cannot  be  confiscated  by  a  belligerent, 
but  private  property,  even  of  a  neutral,  is  not  exempt  from  the 
chances  of  war  if  injured,  for  example,  by  the  bombardment  of  a 
hostile  port.  It  would  interfere  with  the  recognized  rights  of  a 
belligerent  if  he  could  not  deal  with  an  enemy's  ship  as  he  other- 
wise would  be  entitled  to  deal  with  it,  simply  because  the  exercise 
of  his  rights  might  necessarily  injure  a  neutral  cargo.^  The  very 
fact  that  this  question  could  be  raised  and  that  the  justification  of 
the  act  of  the  French  cruiser  was  rested  upon  the  fact  that  the 
injury  was  a  necessary  incident  to  the  destruction  of  the  enemy's 
ship  is  an  indication  that  the  French  court  would,  if  the  question 
had  arisen,  have  held  the  view  as  to  the  immunity  of  a  neutral  ship 


1  The  Felicity,  2  Dod.  386. 
«  Wheaton  §  507. 

•  DaUoz,  Jurisprudence  G^n^rale  (1872),  Pt.  iii,  p.  94,  cited  in  Wheaton  507 ;  Calvo 
§  3031. 
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from  destruction  without  condemnation,  which  had  been  expressed 
more  than  fifty  years  before  by  Lord  Stowell.  This  view  is 
strengthened  by  the  recognition  of  the  rights  of  neutrals  contained 
in  the  Declaration  of  Paris  in  1856. 

It  seems  from  this  review  of  the  authorities  that  Calvo  is  right 
in  saying  that  the  publicists  estabh'sh  a  distinction  with  reference 
to  the  character  of  the  vessel,  and  make  the  legality  or  illegality 
of  the  act  of  destruction  depend  on  the  hostile  character  or  the 
neutrality  of  the  property  destroyed.^  Hall  defends  the  right  of 
the  belligerent  to  destroy  enemy's  property,  but  adds :  **  Destruc- 
tion of  neutral  vessels  or  of  neutral  property  on  board  an  enemy's 
vessel  would  be  a  wholly  different  matter."  ' 

When  the  rules  for  the  regulation  of  maritime  prizes  were  under 
discussion  by  the  Institute  of  International  Law  at  Wiesbaden  in 
1 881,  it  was  proposed  to  amend  the  draft  then  presented  by  limit- 
ing the  right  of  destruction  to  enemy's  vessels  with  an  exceptional 
right  to  destroy  a  neutral  ship  that  was  liable  to  condemnation  as 
good  prize,  and  the  amendment  was  actually  adopted  that  year, 
but  was  stricken  out  at  the  conference  at  Turin  the  following  year. 
The  report  in  the  *'  Annuaire  de  rinstituV  fails  to  show  whether  it 
was  stricken  out  because  of  the  limitation  of  the  right  to  enemy's 
ships,  or  because  of  the  recognition  of  the  right  under  exceptional 
circumstances  in  the  case  of  neutral  ships.' 

The  weight  of  authority  is  in  favor  of  the  view  that  neutral  ships 
ought  not  to  be  destroyed  before  condemnation.  This  also  accords 
with  the  modern  tendency  to  respect  private  property  at  sea  as  it 
is  respected  on  land,  and  with  reason.  The  right  of  destruction 
rests  upon  the  theory  that  the  former  owner  loses  nothing ;  since 
the  property  destroyed  is  subject  to  condemnation,  he  has  nothing 
to  gain  by  proceedings  before  a  prize  court;  this  is  so  only  in  the 
case  of  a  lawful  prize.  In  the  case  of  an  enemy's  vessel,  the  hostile 
character  of  the  vessel  makes  it  lawful  prize,  and  this  is  a  fact 
readily  determined,  about  which  there  can  be  little  dispute.  A 
neutral  vessel,  on  the  other  hand,  is  lawful  prize  only  under  ex- 
ceptional circumstances,  and  it  requires  a  somewhat  nice  judgment 
to  determine  whether  or  not  those  circumstances  exist,  —  a  judg- 
ment which,  on  general  principles,  ought  not  to  be  entrusted  to  her 

1  Calvo  §  3031. 

«  Hall  477,  n.  762-763,  citing  The  Zee  Star,  4  Rob.  A.  71 ;  The  Felicity,  2  Dod.  381 ; 
The  Leucade,  Spinks  Pr.  Ca*  221. 
<  Annuaire  de  Tlnstitut,  188 1,  1882. 
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captor.  Civilization  and  reason  plead  in  favor  of  the  neutral,  and 
considerations  of  expediency  on  the  part  of  belligerent  governments 
are  on  the  same  side.  The  risk  of  unnecessary  complications  and 
even  of  war  is  so  great,  and  the  injury  to  the  enemy  so  indirect, 
that  the  power  of  destroying  neutral  vessels  before  condemnation 
ought  not  to  be  entrusted  to  the  commanders  of  warships. 

Francis  J.  Swayze. 


Digitized  by 


Google 


294  HARVARD  LAW  REVIEIV. 


THE   EXTENSION   TO   THE   ADMIRALTY  OF 
THE   FELLOW   SERVANT   DOCTRINE. 

IT  surely  needs  no  argument  to  show  that  if  several  different 
systems  of  law  arc  being  administered  in  the  same  jurisdiction 
each  must  be  confined  to  and  be  administered  by  the  courts 
undertaking  to  administer  it,  or  there  will  be  no  certainty  in  the 
law,  and  litigation  will  become  a  lottery.  Perhaps  some  persons 
consider  it  so  now,  but  we  must  not  encourage  that  notion.  It 
will  not  do  for  a  common  law  court  to  proceed  in  accordance  with 
the  admiralty  law,  nor  for  an  admiralty  court  to  proceed  in  accord- 
ance with  the  common  law.  The  fact  that  in  the  United  States  the 
judges  who  exercise  the  admiralty  jurisdiction  have  also  common 
law  jurisdiction  makes  it  somewhat  difficult  to  keep  the  two 
systems  separate. 

It  was  therefore  with  a  feeling  of  relief  that  the  bar,  after  seeing 
the  common  law  doctrine  of  contributory  negligence  applied  by  a 
number  of  the  district  and  circuit  courts  of  the  United  States  sit- 
ting in  admiralty,  beheld  the  doctrine  cast  out  and  discredited  as 
an  admiralty  rule  when  the  matter  was  finally  brought  to  the 
attention  of  the  Supreme  Court  of  the  United  States.^  It  is  with  a 
corresponding  feeling  of  regret  that  we  now  see  another  doctrine 
belonging  exclusively  to  the  common  law  admitted  (luckily  only 
to  the  extent  of  a  dictum  as  yet)  into  the  admiralty  jurisprudence 
by  that  same  court  in  the  case  of  the  Osceola.*  This  is  the  so- 
called  fellow  servant  doctrine,  by  which  an  employer  is  not  liable 
to  one  servant  for  injuries  received  through  the  negligence  of 
another  servant  in  the  common  employment.  It  is  extended  in 
the  Osceola  case  to  seamen  on  board  of  a  ship,  as  follows :  **  All 
the  members  of  the  crew  except  perhaps  the  master  are  as  between 
themselves  fellow  servants,  and  hence  seamen  cannot  recover  for 
injuries  sustained  through  the  negligence  of  another  member  of 
the  crew,  beyond  the  expense  of  their  maintenance  and  cure." 
(They  are  allowed  maintenance  and  cure  under  another  provision 
of  the  admiralty  law.) 

1  The  Max  Morris,  137  U.  S.  i.  «  189  U.  S.  158. 
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This  extension  is  entirely  gratuitous,  for  the  true  and  ancient 
admiralty  rule,  which  the  court  next  lays  down,  entirely  disposes 
of  the  case :  **  The  seaman  is  not  allowed  to  recover  an  indemnity 
for  the  negligence  of  the  master  or  any  member  of  the  crew,  but 
is  entitled  to  maintenance  and  cure  whether  the  injuries  were 
received  by  negligence  or  accident*** 

It  is  seen,  therefore,  that  this  doctrine  of  fellow  servant  is  not 
necessary  in  admiralty,  for  a  servant  is  prevented  from  recovering 
against  an  employer,  or  the  ship,  for  the  negligence  of  another 
servant,  by  the  fact  that  the  doctrine  of  respondeat  superior^  when 
properly  applied,  does  not  have  its  full  force  in  the  admiralty.  In 
fact,  before  the  last  twenty  years  no  case  of  a  recovery  of  a  servant 
against  an  employer  in  personam^  for  the  negligence  of  another 
servant  in  the  employ  of  the  same  master,  whether  coming  within 
the  techical  definition  of  a  fellow  servant  or  not,  can  be  found  in 
the  reports  of  admiralty  cases  in  the  United  States,  and  as  Judge 
Addison  Brown  says,  speaking  of  seamen :  *  "  No  authority  in  the 
ancient  or  modern  codes,  in  the  recognized  text  books,  or  the  de- 
cisions on  maritime  law  can  be  found  allowing  such  a  recovery, 
and  the  absence  of  any  authority  holding  the  owner  of  the  vessel 
liable  is  evidence  of  the  strongest  character  that  no  liability  under 
the  maritime  law  exists."  The  same  words  could  have  been  used 
at  that  time  with  truth  of  all  actions  in  personam  in  admiralty  by 
all  servants  against  the  employer  for  negligence  of  other  servants 
as  well  as  actions  by  seamen. 

The  first  case  in  which  the  doctrine  of  fellow  servant  was  ap- 
plied by  a  court  of  the  United  States  sitting  in  admiralty  is  Hal- 
verson  v.  Nisen,*  where  Judge  Hoffman  applied  it  in  the  district 
court  for  the  District  of  California,  but  he  cites  only  common  law 
authorities  in  support  of  it. 

The  Supreme  Court  has  overruled  in  the  Max  Morris  the  de- 
cisions of  many  of  the  lower  courts  applying  in  admiralty  the 
doctrine  of  contributory  negligence.  In  the  same  way,  when  the 
question  is  fairly  presented,  it  can  exclude  the  doctrine  of  fellow 
servant  as  well  from  the  admiralty  jurisprudence  and  by  so  doing 
clear  the  air.     Now,  however,  by  its  dictum  in  the  Osceola  case, 

1  See  the  Osceola,  189  U.  S.  158.  175. 

^  In  actions  in  rem  the  recovery  is  on  a  different  principle  from  respondeat  supe- 
rwr.    See  Sherlock  v.  Ailing,  93  U.  S.  99-108. 
»  The  City  of  Alexandria,  17  Fed.  Rep.  390. 
*  3  Sawyer  562,  11  Fed.  Cas.  310. 
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that  the  liability  of  the  ship  for  an  injury  to  one  seaman  by  the 
negligence  of  another  does  not  exist  because  they  are  fellow  ser- 
vants^ it  implies  that  unless  the  servants  are  fellow  servants  in  the 
technical  sense  of  the  common  law  a  liability  on  the  part  of  the 
employer  does  or  may  exist.  Accordingly,  we  shall  probably  see 
many  such  cases  of  servant  against  employer  or  ship,  and  shall 
have  to  determine  in  each  case,  as  at  common  law,  whether  the 
servants  are  in  a  common  employment  or  not;  for  instance, 
whether  a  stevedore,  longshoreman,  cattleman,  seaman,  etc.,  are  in 
a  common  employment,  whether  the  foreman,  stevedore,  boat- 
swains, mates,  master,  etc.,  are  vice-principals,  and  the  whole  doc- 
trine is  fairly  launched  into  the  admiralty  law. 

It  is  all  the  more  unfortunate  at  this  late  day,  because  the 
doctrine  of  fellow  servant,  first  enunciated  in  England  in  1837  in 
the  case  of  Priestley  v.  Fowler,^  has  hardly  been  approved,  and  the 
legislatures  both  in  England  and  this  country  by  their  employer's 
liability  acts  have  been  gradually  paring  it  down  and  changing  it 
It  arose  in  the  first  place  as  one  of  the  attempts  by  the  common 
law  courts  to  mitigate  the  harshness  and  injustice  of  respondeat 
superior :  in  admiralty,  respondeat  superior  has  not  been  applied  in 
personam  with  the  same  harshness  in  this  particular,  and  there  is 
no  need  of  such  mitigation.  It  is  to  be  hoped  that  as  this  part  of 
the  decision  of  the  Supreme  Court  in  the  Osceola  case,  though 
contained  in  a  solemnly  declared  and  carefully  drawn  article,  is 
really  only  a  dictum^  it  may  be  revised  and  overruled  when  the 
subject  is  brought  to  its  attention  again. 

Frederic  Cunningham. 
1  3  M.  &  W.  I. 
All  Cases  in  Admiralty  in  which  the  Fellow  Servant  Doctrine  has 
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Specific  Performance  at  Law.  —  A  contract  of  purchase  imposes  a 
liability  for  the  price  conditional  upon  the  receipt  of  the  chattel ;  and  even 
though  the  buyer  by  refusing  to  accept  makes  performance  impossible, 
the  vendor  cannot  recover  the  price.  ^  Courts,  to  be  sure,  have  held  that  a 
tender  of  performance  is  equivalent  to  performance,*  but  this  can  be  true 
only  for  the  purpose  of  grounding  an  action,  not  as  a  basis  for  computing 
damages.*  The  failure  to  make  this  distinction  caused  the  court  in  Bement 
V,  Smith  *  to  allow  the  vendor  to  recover  the  price  without  delivery  of  the 
chattel  The  title  is  regarded  as  in  the  vendee  the  moment  the  chattel 
is  set  aside  for  him.  As  this  in  effect  allows  specific  performance  at 
law,  some  courts  limit  it  to  those  cases  where  the  chattel  is  specially  man- 
ufactured.* Kinkead  v.  Lynch j  132  Fed.  Rep.  692  (Circ.  Ct,  Dist.  of 
Nev.). 

In  either  case  there  are  three  objections  to  allowing  specific  performance 
at  law.  First,  consent,  which  is  necessary  for  the  transfer  of  title,  is  not 
obtained  by  mere  appropriation  to  the  buyer.*    In  fact  the  courts  would  not 

1  See  opinion  of  Holmes,  J.,  in  White  v.  Solomon,  164  Mass.  516.  The  learned  jus- 
tice further  adds  that  since  payment  was  to  be  made  upon  delivery  but  before  title 
passed,  the  plaintiff  could  recover  the  entire  amount.  (Field,  C.  J.,  Morton  and 
Allen,  JJ.,  dissented.)  A  recent  North  Carolina  case  makes  the  same  distinction. 
National,  etc.,  Co.  v.  Hill,  48  S.  £.  Rep.  637.  The  difficulty  in  such  cases  is  that  it 
is  stretching  the  facts  thus  to  interpret  the  contract. 

«  See  Bement  v.  Smith,  15  Wend.  (N.  Y.)  49J,  and  cases  cited. 

•  See  Shannon  v.  Comstock,  21  Wend.  (N.  Y.)  457,  460. 

•  Supra, 

^  See  to  the  same  effect,  Bailentine  v,  Robinson,  46  Pa.  St  177. 

•  Salmond,  Jurisprudence  376. 
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always  hold  that  the  title  has  passed,  since  a  bona  fide  purchaser  from  the 
vendor  would  probably  be  protected.^  This  suggests  the  second  objection. 
Since  the  vendor  could  thus  cut  off  the  vendee's  interest,  leaving  him  only 
an  action  at  law  which  insolvency  would  render  worthless,  it  is  unjust  to 
compel  payment  without  more  adequately  securing  his  interest  in  the  prop- 
erty. Lastly,  it  may  be  urged  that  the  vendee,  on  default  of  the  vendor,  has 
no  similar  right  to  demand  delivery  of  the  manufactured  article  ;  and  surely 
liis  right  should  not  be  inferior  to  the  seller*s.  A  court  of  law  cannot  order 
the  vendor  to  transfer ;  nor  can  the  vendee  bring  replevin. 

These  difficulties  encountered  by  common  law  courts  because  of  their 
procedure  are  overcome  by  allowing  an  action  in  equity  should  specific  per- 
formance in  such  cases  be  advisable.  'I'his  remedy  obviates  the  first  diffi- 
culty, since  equity  will  force  the  defendant  to  take  the  title.  Nor  can  the 
second  objection  be  urged,  since  a  court  of  equity  will  grant  relief  by  com- 
pelling concurrent  performance  by  the  seller  and  the  buyer.*  Finally,  the 
vendee  by  coming  into  equity  could  force  the  vendor  to  transfer  the  property 
and  thus  overcome  the  last  objection. 

The  first  two  of  these  objections  apply  equally  where  rescission  of  an  ex- 
ecuted contract  is  allowed  for  breach  of  warranty.  Moreover,  there  are 
objections  to  allowing  this,  even  in  equity.  It  has  been  urged  that  mercan- 
tile custom  an<l  justice  demand  such  a  remedy.'  While  admittedly  goods 
are  often  returnable,  it  is  only  on  the  understanding  that  the  vendee  will  re- 
ceive goods  of  the  proper  kind  in  their  place,  for  the  vendor  would  hardly 
be  willing  that  he  return  the  goods  absolutely,  and  thus  escape  a  bad  bargain. 
Under  such  circumstances  there  is  an  actual  contract  of  rescission,  which 
would  seem  to  be  the  custom  of  merchants ;  but  the  rescission  allowed  by 
the  Massachusetts  courts  would  not  permit  the  vendor  to  offer  proper  goods 
in  exchange.^^  Again,  it  is  urged  that  it  is  unjust  of  the  vendor  to  insist 
upon  his  bargain  when  he  has  not  furnished  the  proper  goods,^^  but  is  it 
not  more  inequitable  for  the  vendee  to  use  this  breach  of  warranty  to  avoid 
the  consequences  if  the  contract  is  unprofitable?  It  is  not  so  unjust  on 
the  part  of  the  vendor,  since  he  is  ready  to  respond  in  damages  which 
adequately  recompense  the  vendee." 


Admiralty  Jurisdiction  of  Torts.  —  The  jurisdiction  of  the  admiralty 
court  in  England  as  set  forth  in  the  ancient  royal  grants  was  sufficiently 
broad  in  scope  to  comprehend  all  maritime  affairs.^  But  after  a  struggle 
against  the  jealousy  of  the  common  law  courts,  particularly  in  the  sixteenth 

'  For  necessity  of  change  of  possession,  see  Williston,  Cas.  Bankruptcy  169,  n.  i. 

•  See  Langdell,  Brief  Survey  of  Equity  Jurisdiction  46-47 ;  1  Harv.  L.  Rev.  361, 362. 

*  Professor  Williston  in  16  Harv.  L.  Rev.  465-475,  where  all  the  authorities  are 
collected.  See  also  articles  by  Professor  Burdick  and  Professor  Williston  in  4  Colum- 
bia L.  Rev.  I,  195,  265. 

1^  This  must  follow.  Since  it  has  been  decided  that  the  buyer  cannot  also  bring 
an  action  for  damages,  it  would  hardly  be  just  to  allow  a  seller  in  default  an  option 
to  offer  goods  of  the  proper  kind.  See  Professor  WiUiston*s  Draft  of  Sales  Law,  sec. 
54  (2).  This  is  not  the  case  where  the  contract  is  executory.  16  Harv.  L.  Rev. 
474.  n.  I. 

11  16  Harv.  L.  Rev.  474. 

"  16  Harv.  L.  Rev.  475. 

1  Benedict,  Admiralty  Prac,  3d  ed.,  §  no. 
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and  seventeenth  centuries,  it  was  seriously  narrowed,  so  that  as  to  contracts 
and  torts  it  included  only  those  which  were  consummated  upon  the  sea.' 
Later,  this  rule,  based  solely  on  locality,  was  somewhat  relaxed  as  to  con- 
tracts.* In  the  United  States,  admiralty  jurisdiction  has  always  been  con- 
sidered more  comprehensive  than  was  the  English  jurisdiction  at  the  time 
of  the  adoption  of  our  Constitution.*  In  contracts  our  courts  have  disre- 
garded the  locality  test,  and  have  considered  simply  whether  the  transaction 
IS  of  a  maritime  nature.*  But  as  to  torts  they  continued  until  recently  to 
limit  their  jurisdiction  by  locality  so  as  to  exclude  a  tort  by  a  vessel  to  things 
on  land  and  to  include  a  tort  by  things  on  land  to  a  vessel' 

A  comparatively  late  case,  however,  has  required  that  the  tort  shall  also 
be  maritime  in  nature.^  'I'his  decision,  although  directly  overruling  no  pre- 
vious cases,  because,  as  a  matter  of  fact,  in  all  of  them  the  tort  was  fairly 
maritime,  was  an  important  limitation  in  the  direction  of  assimilating  the 
jurisdiction  of  contracts  and  of  torts.  It  meant  that  the  locality  test  had 
given  way  to  the  universal  test  of  the  maritime  character  of  the  event,  ex- 
cept in  the  one  class  of  cases  in  torts  of  injury  by  a  vessel  to  some  person 
or  thing  on  land.  And  the  Supreme  Court  of  the  United  States  seems  now 
to  have  abolished  this  exception  by  taking  jurisdiction  of  damage  by  a  faulty 
vessel  to  a  beacon  light  solidly  attached  to  the  bottom  of  the  sea.  United 
States  v.  Evans^  25  Sup.  Ct.  Rep.  46.  Although  the  majority  of  the  court 
carefully  confine  themselves  to  the  exact  facts  before  them,  Mr.  Justice 
Brown,  concurring,  seems  justified  in  his  conclusion  that  the  decision  can- 
not logically  stop  half-way,  but  really  brings  the  United  States  into  line  with 
the  present  statutory  jurisdiction  in  England  in  including  ''  any  claim  for 
damage  done  by  a  ship."*  If  that  is  true,  then  the  locality  test  is  finally 
abandoned  and  the  maritime  character  of  the  transaction  is  made  the  sole 
test.  This  result  is  commendable.  As  a  matter  of  first  principles  it  seems 
equally  logical  for  admiralty  to  exclude  the  non-maritime  and  to  include  the 
maritime.  It  may  be  objected  that  these  two  recent  cases  establish  an  in- 
definite test  that  will  increase  the  perplexity  and  uncertainty  of  the  jurisdic- 
tion. But  no  serious  difficulty  has  been  remarked  in  determining  what 
contracts  are  maritime,  and  torts  would  seem  equally  amenable.  Further- 
more, there  appears  to  be  as  much  reason  in  sense  and  justice  for  this 
change  as  existed  in  the  case  of  contracts.  Just  as  admiralty  should  include 
a  contract  of  marine  insurance  made  on  land  and  should  exclude  a  mort- 
gage of  realty  made  at  sea,  so  it  should  include  damage  to  a  pier  by  the 
faulty  navigation  of  a  ship  and  should  exclude  slander  by  one  passenger  of 
another.* 


LiABiLrrv  OF  Bank  to  Depositor  after  Collection  of  Draft  by 
Correspondent.  —  When  a  draft  deposited  for  collection  at  a  distance  is 
forwarded  by  the  depositary  bank  to  its  correspondent,  and  the  latter, 
after  collecting,  fails  to  account,  the  depositary  bank  is  by  the  majority  of 

«  See  De  Lovio  v.  Bolt,  2  Gall.  (U.  S.  C.  C.)  398,  403  ff . 
'  See  Insurance  Co.  v.  Dunham,  11  Wall.  (U.  S.)  i,  24. 

*  See  De  Lovio  v.  Bolt,  2  Gall.  (U.  S.  C.  C.)  398,  472. 

*  Insurance  Co.  z/.  Dunham,  11  Wall.  (U.  S.)  i. 

*  The  Plymouth,  3  Wall.  (U.  S.)  20;  Hermann  v.  Port  Blakely  Mill  Co.,  69  Fed 
Rep.  646. 

*  Campbell  v,  Hackfeld  &  Co.,  125  Fed.  Rep.  696  (1Q03). 

»  Admiralty  Court  Act  of  1861,  24  Vict.  c.  10,  §  7 ;  The  Swift,  [1901]  P.  168. 

*  Benedict,  Admiralty  Prac,  3d  ed.,  §  308. 
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courts  held  liable  on  the  theory  that  it  is  an  independent  contractor,  and 
responsible  as  such  for  default  of  its  agents.^  Many  courts  deny  liability  on 
the  ground  that  the  depositor  authorizes  the  appointment  of  the  collecting 
bank  as  his  sub-agent,  and  can  therefore  hold  the  depositary  bank  only  for 
negligence  in  making  the  selection.^  Holder  v.  Western  German  Bank, 
132  Fed.  Rep.  187  (Cir.  Ct.,  S.  D.  Oh.).  And  in  the  majority  of  cases 
where  the  laches  of  the  correspondent  rather  than  its  default  after  collec- 
tion has  been  in  issue,  the  courts  seem  to  accept  this  reasoning.* 

Both  views  seem  to  misconceive  the  relation  between  the  parties,  which 
is  in  fact  one  of  trust  rather  than  of  agency.  Upon  indorsement  by  the 
depositor,  the  legal  title  to  the  draft  passes  to  the  depositary  bank,  which 
becomes  trustee  for  the  depositor.  When  the  bank  indorses  to  its  corre- 
spondent, the  latter  takes  legal  title  to  the  draft  in  trust  for  the  former, 
which  in  turn  holds  its  equitable  claim  as  trustee  for  the  depositor.*  Since 
the  trustee  is  not  responsible  for  diminution  in  value  of  the  res^  it 
would  follow  that  the  iaSXwrt  of  a  sub-agent  bank  after  collection  casts  no 
liability  on  a  depositary  bank. 

It  has  been  suggested  that  the  holding  of  the  majority  of  the  courts  on  this 
point  may  be  justified  by  regarding  the  position  of  the  depositary  bank  as 
analogous  to  that  of  a  del  credere  factor.^  The  advantage  gained  from  the 
use  of  the  money,  which  is  usually  not  withdrawn  at  once  after  collection, 
is  said  to  be  equivalent  to  the  extra  commission  of  the  del  credere  factor  as 
consideration  for  the  guarantee.  If  there  were  such  additional  considera- 
tion, while  it  would  be  useful  as  evidence,  the  necessity  would  still  exist 
of  showing  that  it  was  directed  to  this  implied  guarantee.  Further,  the 
theory  seems  untenable  from  the  fact  that  when  suit  is  brought  in  an  in- 
dividual case,  neither  has  the  depositary  bank  received  any  of  the  money, 
nor  has  the  depositor  suffered  the  legal  detriment  of  promising  to  leave  the 
money  on  deposit  for  any  time  after  its  receipt  by  the  bank. 

There  is,  however,  ample  consideration  for  the  contract  of  collection,' 
and  this  without  more  will  support  any  obligations  which  may  be  annexed. 
In  the  absence  of  an  express  guarantee  by  the  depositary  bank  of  the  sum 
collected  by  its  correspondent,  the  real  question  seems  to  be  whether  the 
law  will  impose  such  a  burden.  The  answer  must  depend  on  what  in  the 
general  course  of  business  would  be  fair  to  both  parties.  The  use  of  the  col- 
lections before  withdrawal  by  depositors  seems  in  the  long  run  of  sufficient 
value  to  compensate  for  the  occasional  losses  which  would  be  caused,  undei 
the  rule  proposed,  by  failure  of  correspondents  to  account  For  this  reason 
it  would  appear  neither  unreasonable  nor  unjust  to  hold  that  the  depositary 
bank  must  be  taken  to  guarantee  the  proceeds  of  drafts  collected  by  its 
correspondent' 

1  Mackcrsy  v.  Ramsays,  9  CI.  &  Fin.  818  ;  Kent  v.  Dawson  Bank,  13  Blatchf.  237 , 
St.  Nicolas  Bank  v.  State  Bank,  128  N.  Y.  26;  Bradstreet  v,  Everson,  72  Pa.  St  124. 

«  Daly  V.  Butchers',  etc.,  Bank,  56  Mo.  04. 

'  Bank  of  Louisville  v.  First,  etc.,  Bank,  8  Bax.  (Tenn.)  loi ;  Guelich  v.  National 
Bank,  etc.,  56  la.  434.    See  46  Cent.  L.  J.  127. 

*  Commercial  Bank,  etc.  v.  Armstrong,  148  U.  S.  50.  Contra^  in  accord  ¥dth  prin- 
cipal case,  Anheuser-Busch,  etc.,  A.ssociation  v.  Morris,  36  Neb.  31. 

*  Cf.  Bank  of  Utica  v,  McKinster,  11  Wend.  (N.  Y.)  473;  AUen  v.  Merchants' 
Bank,  22  Wend.  (N.  Y.)  215,  224,  225.  That  this  is  not  sufficient  to  raise  a  liabilit^i 
for  the  negligence  of  the  correspondent  is  argued  in  i  Morse,  Banks  and  Banking 
§  275.  The  distinction  between  this  guarantee  and  a  general  liability  for  laches  if 
noted  in  Simpson  v.  Waldby,  63  Mich.  439, 449. 

*  See  Smedes  v.  Utica  Bank,  20  Johns.  (N.  Y.)  372. 
"^  Cf.\  Morse,  Banks  and  Banking  §  276. 
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Confusion  of  the  Doctrine  of  Equitable  Election  with  Estoppel 
BY  Deed.  —  When  a  testator  leaves  property  by  will  to  A  and  purports  to 
leave  to  B  property  belonging  to  A,  equity  considers  it  unconscionable  for 
A  to  take  the  benefit  under  the  will  and,  at  the  same  time,  to  defeat  the  tes- 
tator's intention  as  to  B  by  retaining  his  own  property.  It  therefore  compels 
him  to  elect  to  surrender  either  his  own  property  or  his  rights  under  the  will.^ 
A  similar  principle  had  been  applied  to  wills  in  the  civil  law.*  The  English 
equity  courts  first  applied  it  to  wills,*  and  later  extended  it  to  deeds. ^  It 
had,  however,  no  relation  to  the  doctrine  of  estoppel  by  deed,  which  was 
much  older  and  rested  on  distinct  principles. 

Estoppel,  whether  by  record,  by  deed,  ox  in  pais,  was  originally  a  principle 
of  the  law  of  evidence.  As  the  court  would  not  allow  proof  of  a  fact  con- 
trary to  a  judgment  of  record  on  the  same  issue  between  the  same  parties, 
so  it  excluded  all  ordinary  testimony  that  a  statement  under  seal  was  con- 
trary to  fact,*  or  that  one  who  performed  a  solemn  act  in  pais,  such  as  livery 
of  seisin,*  was  without  authority  to  do  so.  When,  however,  a  jury  found  by 
special  verdict  that  the  facts  were  inconsistent  with  the  statements  in  the 
deed  or  the  solemn  act  in  pais,  the  court  passed  on  the  facts  as  the  jury 
found,'  for  the  declaration  of  the  jury  was  evidence  of  a  higher  nature.  In 
other  words,  estoppel  established  no  substantive  rights,  but  merely  excluded 
evidence  of  a  lower  character  in  rebuttal.  And  modem  cases  which  have 
held  that  substantive  rights  have  been  acquired  by  estoppel,  may  usually 
be  supported  on  some  other  ground. 

When  courts,  therefore,  following  earlier  dicta,*  have  decided  cases  by 
adopting  as  a  rule  of  substantive  law  that  he  who  takes  under  an  instrument, 
whether  deed  or  will,  is  estopped  to  deny  the  truth  of  any  statement  in  the 
instrument,  they  have  confused  a  mistaken  conception  of  estoppel  by  deed 
with  the  doctrine  of  equitable  election ;  and  unjust  results  have  naturally 
followed.  Thus,  when  a  testator  bequeathed  to  A  only  that  to  which  she 
was  by  law  entitled  and  to  B  property  belonging  to  A,  the  Supreme  Court 
of  North  Carolina  recently  held  that  A,  by  proving  the  will  and  acting  thereon, 
had  elected  to  take  under  it,  and  was  bound  by  the  other  provisions  of  the 
will  to  give  her  property  to  B.  Trip  v.  Nobles,  48  S.  E.  Rep.  675.  Ob- 
viously the  doctrine  of  estoppel  by  deed  should  not  apply,  and  there  is  no 
reason  for  equity  to  take  away  A's  property  and  give  it  to  B ;  for  A  received 
no  substantial  benefit  to  charge  her  conscience,  nor,  on  the  other  hand,  could 
B  have  received  anything,  had  A  elected  against  the  wilL 


Nature  of  the  Rights  of  an  Estoppel-Asserter.  —  Although  there 
are  suggestions  in  different  cases  that  estoppel  is  purely  personal  in  its 
nature  and  consequently  operates  only  in  favor  of  the  person  originally  mis- 

1  Streatfield  v.  Streatfield,  Cas.  /.  Talb.  176. 

^  Inst.  lib.  2,  tit.  20,  s  4 ;  tit.  24,  s.  i. 

•  Locy  V.  Anderson,  Ch.  Cas.,  ed.  1870,  155 ;  Noys  v,  Mordaunt,  2  Vem.  581. 

^  Bigland  v,  Huddleston,  3  Bro.  C.  C.  285  n. 


*  Lit.<8;  34  H.  VI,  48. 

•  Co.  Lit.  352  a. 
7  Sutton  V,  Dicons,  Sav.  98 ;  Goddard's  Case,  2  Co.  4  b. 


•  Doc  d.  Devonshire  v.  Cavendish,  4  T.  R.  743  «.,  per  Lord  Mansfield  ;  Wilson  v. 
Townshend,  2  Yes.  Jun.  696,  per  Lord  Loughborough.  Cf.  also  Goodtitle  v,  Bailey, 
Cowp.  601. 
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led,^  it  is  dear  on  authority  that  an  innocent  purchaser  from  such  person  is 
protected.*  It  may  be  argued,  however,  that  a  purchaser  with  notice  is  en- 
titled to  no  such  protection,  inasmuch  as  he  is  not  deceived.  If  this  view 
were  adopted^  the  result  would  be  that  one  who  acquired  a  right  by  estop- 
pel would  be  unable  to  realize  upon  it  in  case  the  facts  became  known  to 
the  world.  Thus  if  he  should  obtain  by  estoppel  land  or  a  chattel,  he  would 
be  forced  to  retain  it  for  his  own  use  forever ;  and  upon  his  death,  since  no 
one  taking  with  notice  could  set  up  the  estoppel,  it  would  revert  to  the  former 
owner.  Or  if  the  property  so  acquired  were  a  note  not  yet  due,  he  could 
not  negotiate  it,  and  if  it  did  not  fall  due  within  his  lifetime,  there  could  be 
no  recovery.  If^  however,  it  is  objected  that  these  rights  would  pass  to  the 
heir  and  the  executor  respectively  on  the  theory  that  they  continue  the  legal 
existence  of  the  deceased,  the  estoppel  would  then  violate  the  policy  of  the 
law  against  restraints  on  alienation  by  creating  a  right  descendible  but  not 
transferable. 

The  suggestion  approved  in  a  recent  case  decided  by  a  federal  circuit 
court  in  Iowa,  that  the  transferee  with  notice  of  negotiable  paper,  which  is 
valid  only  by  estoppel,  be  allowed  to  recover  merely  the  amount  he  paid 
for  it,  does  not  obviate  the  difficulties,  as  it  would  afford  little  practical  relief 
to  the  original  estoppel-asserter.  Gamble  v.  Rural  Independent  School  Dis- 
trict^ 132  Fed.  Rep.  514.  His  interests  can  be  adequately  protected  only 
by  holding  that  a  subsequent  purchaser  who  takes  with  knowledge  of  the 
facts,  is  fully  protected.*  This  view,  likewise,  would  recognize  estoppel  in 
its  true  light  as  creating  a  right  equitable  in  its  nature  and  freely  transfer- 
able like  other  property  interests.  As  it  would  be  destructible  like  other 
equitable  rights,  a  bona  fide  purchaser  from  the  one  estopped  would  take 
free  from  the  equity.*  This  would  not  be  true,  of  course,  of  estoppel  by 
deed  where,  as  in  many  states,  that  is  a  distinct  doctrine  giving  rise  to  legal 
rights  and  confined  in  its  application  strictly  to  transfers  of  land.*  But 
regarding  estoppel  in  pais  in  this  light,  the  question  of  knowledge  or  the 
amount  of  consideration  paid  by  the  assignees  of  this  equitable  right  would 
become  irrelevant. 


Liability  for  Interference  wrrH  Unlawful  Obstruction  in  High- 
way. —  It  is  well  established  that  a  person  who  is  inconvenienced  by  an 
obstruction  in  a  public  highway  may  remove  it.^  In  so  doing,  however,  he 
must  not  commit  a  breach  of  the  peace,*  and  must  do  no  more  damage  to 
the  ot)stacle  than  is  reasonably  necessary.*  To  those  using  the  highway 
there  is  a  further  duty  not  to  create  a  more  serious  obstruction.  For  ex- 
ample, a  street  railway  company,  which  has  the  right  to  remove  snow  from 
its  tracks,  must  not  pile  it  up  in  such  a  way  as  to  interfere  unnecessarily  with 
the  use  of  the  street.* 

In  view  of  these  decisions,  what  should  be  the  duty  imposed  upon  one 

1  See  Shillito  Co.  v.  McClung,  51  Fed.  Rep.  868. 
3  Kinnear  v.  Mackey,  85  111.  9(3. 

*  Anderson  v.  McPike,  86  Mo.  293. 

*  Rutz  V.  Kehn,  143  111.  558. 

*  Knight  V.  Thayer,  125  Mass.  25. 

^  Inhabitants  of  Arundel  v.  M'CulIoch,  10  Mass.  7a 

«  State  V.  White.  18  R.  I.  473. 

»  Mark  v.  Hudson,  etc.,  Co.,  103  N.  Y.  28. 

*  Bowen  v.  Detroit  City  Ry.  Co.,  54  Mich.  496. 
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who  changes  the  position  of  an  obstruction  without  removing  it  from  the 
highway?  To  hold  that  he  must  under  all  circumstances  remove  it  to  a 
place  where  it  would  no  longer  be  dangerous,  might  often  result  in  casting 
upon  an  innocent  party  responsibility  for  a  danger  created  solely  by  another. 
It  is  conceived,  however,  that  in  no  case  should  he  be  allowed  to  increase 
an  existing  danger  or  to  create  a  new  one.  The  fact  that  he  has  been 
inconvenienced  can  furnish  no  justification  for  his  deliberately  endangering 
others.^  Thus  he  would  be  liable  if  he  should  move  the  obstruction  to  a 
place  where  the  travel  is  heavier,  or  where  a  different  class  of  persons 
would  be  affected.  Likewise,  if  he  should  move  it  a  considerable  distance, 
although  without  increasing  the  danger  or  imperiling  a  different  class  of  per- 
sons, he  would  be  liable,  for  the  situation  would  be  so  materially  altered  that 
he  could  fairly  be  said  to  have  created  a  new  danger.  Moreover,  it  is  be- 
lieved that  he  would  be  responsible  if  he  should  replace  the  obstruction  in 
its  original  position  ;  for,  having  once  removed  the  danger  from  that  place, 
he  would  be  creating  it  there  anew.  In  other  words,  while  exercising  his 
lawful  right  of  removal,  he  should  be  considered  under  a  duty  to  do  no  act 
which  an  ordinarily  prudent  man  under  the  same  or  similar  circumstances 
would  foresee  as  likely  to  increase  an  existing  danger  or  to  create  a  new 
one.  Whether  in  any  case  he  has  violated  this  duty  would  seem  to  be 
a  question  of  fact.  The  Supreme  Court  of  Rhode  Island,  however,  has 
recently  ruled  as  matter  of  law  that  a  street  railway  company  which  removed 
an  obstruction  from  its  track  was  not  liable  to  a  person  who,  while  in  the 
exercise  of  due  care,  subsequently  came  in  contact  with  it  Howard  v. 
Union  Ry.  Co^  57  Atl.  Rep.  867  (R.  I.). 


Jurisdiction  over  Crimes  Committed  on  a  Vessel  of  One  Country 
FROM  That  of  Another.  —  Discussing  the  recent  killing  of  English  fisher- 
men from  a  Russian  vessel  in  Doggerbank,  an  editorial  in  the  Justice  of 
the  Peace  concludes  that  English  courts,  following  Reg.  v.  Keyn,^  would 
not  take  jurisdiction.  TTie  North  Sea  Outrage,  68  Just.  P.  529  (Nov.  5, 
1904).  Since  the  locus  of  a  crime  determines  its  jurisdiction,  the  primary 
question  is  really  this :  was  the  homicide  committed  on  the  British  sloop 
or  on  the  Russian  vessel  ? 

Homicide  is  the  unlawful  application  of  force  to  the  body  resulting  in 
death,  and  the  doctrine  is  general  that  the  crime  is  committed  where  the 
force  operates.  I'his  constituted  the  breach  of  the  king's  peace,  which 
first  gave  the  king's  courts  jurisdiction.'  In  the  large  class  of  cases,  in  this 
country,  which  involve  shooting  fi-om  one  state  into  another,  the  over- 
whelming authority  is  that  the  latter  controls  the  venue.*  This  precise 
question  arose  in  Reg.  v.  Coombes,*  where  the  master  of  the  king's  sloop  was 
fired  on  from  the  shore,  and  it  was  held  that,  since  the  offense  took  place 
where  the  bullet  struck,  the  defendant  was  properly  tried  by  the  Admiralty. 
And  where  a  shot  from  an  American  vessel  killed  a  native  on  board  a  vessel 
lying  in  the  Society  Islands,  our  court,  deeming  the  act  to  have  been  com- 

»  Cf.  Scott  V.  Shepherd,  2  Black,  W.  892 ;  see  also  Clerk  &  Lindsell  Torts,  2d  ed.  130. 

1  L.  R.  2  Ex.  Div.  63,  13  Cox  C.  C.  403. 

>  2  Poll.  &  Mait.,  Hist.  Eng.  Law,  2d  ed.,  463. 

»  SUte  V.  Hall,  114  N.  C.  909. 

^  I  Leach  432. 
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mitted  on  the  foreign  ship,  disclaimed  jurisdiction.*  But  in  Reg.  v.  Keyn  • 
the  majority  of  the  court  refused  to  hold  a  German  captain  through  whose 
negligent  navigation  one  on  board  an  English  vessel  was  killed.  The 
court  distinguished  between  murder  and  manslaughter,  holding  that,  since 
in  the  latter  no  intention  accompanies  the  force,  the  crime  occurs  at  the 
place  of  negligence.  But  just  as  the  intention  continues  with  the  force  to 
make  the  blow  murder,  so  the  negligence  persists  to  constitute  manslaughter. 
What  is  punished  is  not  the  negligence  but  the  resulting  homicide,  and  in 
both  cases  that  takes  place  where  the  force  strikes  the  body. 

Every  vessel  while  on  the  high  seas  is  subject  to  the  exclusive  jurisdiction 
of  the  nation  whose  flag  she  flies.^  A  foreigner  on  a  British  ship  is  pun- 
ishable under  English  law ;  *  and,  in  this  country,  a  murder  committed  by  a 
foreigner  on  an  American  vessel,  even  within  Canadian  waters,  gives  the 
United  States  jurisdiction.'  Therefore,  when  the  locus  of  a  crime  is  shown 
to  be  an  English  vessel,  the  jurisdiction  of  the  English  courts  would  seem 
to  be  complete.  The  fact  that  the  culprits  were  acting  from  a  public  vessel 
rather  than  a  private  one  is  immaterial,  for  the  crews  of  both  must  respect 
the  municipal  law  prevailing  in  a  foreign  jurisdiction.^'  If  the  culprits, 
then,  are  found  in  English  territory,  there  ought  to  be  no  difficulty.  Ex- 
tradition, however,  would  hardly  be  granted,  even  if  it  should  be  demanded, 
and  redress  would,  probably,  have  to  be  sought  through  diplomatic  channels. 
The  extradition  treaty  between  England  and  Russia  does  not  cover  such  a 
contingency."  England  has  acceded  to  extradition  demands  for  one  of 
its  citizens  charged  with  practicing  false  pretenses  on  German  merchants, 
though  never  present  in  Germany ; "  but  the  decision  has  been  criticised, 
and  would,  probably,  not  be  followed.^*  To  constitute  one  a  fugitive  crim- 
inal, presence  in  the  demanding  state  and  subsequent  flight  are  deemed 
necessary. " 


Right  op  Recoupment  for  Improvements  to  Converted  Property.  — 
The  usual  rule  in  trover  permits  the  owner  to  treat  any  moment  at  which 
wrongful  dominion  is  being  exercised  over  his  property  as  the  moment  of 
conversion,  and  to  recover  in  damages  its  full  value  at  that  time.  Where, 
however,  one  acting  under  a  bona  fide  mistake  has  improved  the  converted 
property  by  the  expenditure  of  labor  and  materials,  the  decisions  clearly 
trend  toward  making  the  value  at  the  time  of  the  original  taking  the  basis  of 
recovery.^  This  relaxation  of  the  general  principle,  which  seems  to  make 
the  rule  of  damages  in  trover  depend  upon  the  moral  attitude  of  the  con- 
verter, is  explained  in  a  case  lately  decided  by  a  federal  circuit  court  in  New 

*  United  States  v.  Davis,  2  Sumn.  (U.  S.  C.  C.)  482. 
»  Supra. 

f  Crapo  V.  KeUy,  16  WaH.  (U.  S.)  610;  Reg.  v.  Anderson,  L.  R.  i  C.  C.  161. 
8  Rex  V.  Sattler,  7  Cox,  C.  C.  431. 

•  United  States  v.  Rodgers,  150  U.  S.  249;  recognizing  the  prevailing  doctrine  of 
concurrent  jurisdiction  of  the  local  country,  and  that  of  the  ship's  flag  in  such  a  case. 
See  Reg.  v.  Anderson,  supra. 

w  See  Hall.  Int.  Law,  5th  ed.,  195. 
^  See  Clarke,  Extradition,  4th  ed.,  ccclxvii. 
1-  Reg.  V,  Nillins,  53  L.  J.  M.  C.  157. 
w  Clarke,  sui^a,  262. 

1*  State  V.  Hall,  115  N.  C.  811 ;  Jones,  etc.  v.  Leonard,  50  la.  106;  In  re,  Mohr, 
73  Ala.  503. 

1  Winchester  v,  Craig,  33  Mich.  205  ;  Forsyth  v.  Wells,  41  Pa.  St.  291. 
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Hampshire.  Dartmouth  College  v.  International  Paper  Co..,  132  Fed.  Rep. 
92.  It  is  there  suggested  that  though  the  damages  are  prima  facie  to  be 
determined  by  the  usual  rule,  yet  the  bona  fide  converter  has  by  his  labor 
acquired  a  property  right  in  the  article  which  entitles  him  to  recoup. 
Whether  the  expense  to  which  he  has  been  put  or  the  increase  in  value 
which  he  has  created,  is  the  measure  of  this  right  is  in  dispute.  The  basis 
of  the  recoupment  is  quasi-contractual.  The  fundamental  requisite  in  quasi- 
contract,  the  unjust  enrichment  of  the  party  against  whom  the  claim  is 
made,  undoubtedly  exists  here.  An  express  request  that  the  service  be 
rendered  is  not  required ;  and  the  argument  that  one  should  not  be  per- 
mitted to  thrust  himself  upon  another  as  his  creditor  is  met  by  the  circum- 
stance that  in  cases  of  this  kind  the  converter  has  simply  used  the  property 
for  the  purposes  for  which  it  was  naturally  intended.  Where  this  is  not 
true,  or  where  the  owner  has  special  reasons  for  wanting  his  property  pre- 
served in  its  original  condition,  the  quasi-contractual  grounds  fail,  and  the 
general  rule  should  be  applied.* 

The  mala  fide  trespasser  is  usually  denied  the  right  of  recoupment  be- 
cause in  order  to  establish  it  he  would  have  to  show  his  own  wrong.*  A 
bona  fide  purchaser  from  a  bona  fide  trespasser  may  assert  the  right.*  The 
rights  of  an  innocent  purchaser  from  a  mala  fide  trespasser  are,  however, 
most  difficult  of  adjustment.  Under  the  strict  rules  of  the  common  law  it 
is  impossible  to  grant  him  any  relief.*  The  suggestion  that  he  receives  from 
his  vendor  a  right  which  the  latter  could  not  enforce,  seems  to  involve  the 
establishment  of  an  exception  to  the  general  rule  that  the  assignee  can 
acquire  nothing  from  his  assignor  which  the  latter  did  not  possess.  But, 
cleariy,  upon  broad  principles  of  justice  he  is  entitled  to  the  value  of  the 
trespasser's  labor.  Though  he  has  not  himself  done  the  work  upon  the 
property  converted,  he  has  paid  for  that  work,  and  it  is  he  who  bears  the  ex- 
pense of  the  unjust  enrichment  of  the  original  owner.  In  other  cases  where 
the  legal  remedy  in  quasi-contract  is  unavailable,  equity  gives  relief.  For 
example,  in  the  analogous  case  of  improvements  made  upon  land  under  a 
bona  fide  mistake  as  to  title,  a  bill  in  equity  to  recover  the  value  of  the  im- 
provements has  been  sustained.*  If  the  right  to  such  relief  could  be  estab- 
lished for  the  innocent  purchaser  in  equity,  he  might,  upon  the  analogy  of 
equitable  defenses  at  law,  be  permitted  to  avail  himself  thereof  by  way  of 
recoupment  in  an  action  at  law.' 


Restriction  of  the  Power  of  Assignment.  —  Whether  the  maker  of 
a  note  can  restrict  its  assignment  in  the  hands  of  the  pmyee  by  inserting 
words  of  non-assignability,  seems  never  to  have  been  squarely  decided. 
A  recent  dictum  by  the  Court  of  Appeals  of  Missouri,  however,  holds  that 
such  expressions  are  ineffectual  except  to  make  the  note  non-negotiable. 
Herrick  v.  Edwards^  81  S.  W.  Rep.  466.  The  court  relies  on  the  analogy 
of  the  rule  against  restraints  on  the  alienation  of  land  and  chattels ;  but 
plainly  there  is  a  distinction  between  the  absolute  transfer  of  a  chattel  and 

*  See  Isle  Royale  Mining  Co.  v.  Hertin,  37  Mich.  332. 

•  Ellis  V.  Wire,  33  Ind.  127  ;  but  see  Single  v.  Schneider,  30  Wis.  570. 

*  White  V.  Tawkey,  108  Ala.  270. 

»  Wooden-Ware  Co.  v.  United  States.  106  U.  S.  432. 

•  Bright  V,  Boyd,  i  Story  (U.  S.  C.  C.)  478 ;  Keener,  Quasi-Contracts  379. 
^  Cf.  Railroad  Co.  v.  Hutchins,  32  Oh.  St.  571,  37  Oh.  St.  282. 
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the  creation  of  a  chose  in  action,  for  in  the  one  case  the  transferrer  loses* 
at  once  all  interest  in  the  res^  while  in  the  other  the  obligor  remains  vitally 
interested,  since  he  must  meet  the  obligation.  Upon  this  peculiar  feature 
of  choses  in  action,  the  common  law  idea  that  they  could  not  be  assigned 
probably  rested.  A  promise  to  pay  A  was  a  promise  to  pay  A  only,  and 
could  not  be  made  into  a  promise  to  pay  B  except  with  the  consent  of  the 
promisor.  To  assign  an  obligation  was  to  change  it,  and  the  early  lawyers  were 
unable  to  see  how  the  promisor  could  be  held  liable  on  such  an  altered  con- 
tract. Difficult  as  it  was  to  escape  the  logic  of  this  argument,  mercantile 
convenience  soon  demanded  transferability  of  certain  kinds  of  obligations. 
Since  the  obligor's  right  to  do  only  what  he  promised  was  the  main  objec- 
tion to  assignment,  the  old  conception  naturally  gave  way  most  rapidly  in 
the  case  of  promises  to  pay  money,  for  the  transfer  of  such  an  obligation 
could  make  little  or  no  difference  to  the  promisor.^  Assignment  even  here 
was  effected  by  giving  to  the  assignee  a  power  of  attorney  to  collect  the  note 
in  the  name  of  the  promisee.  Although  the  assignee  finally  acquired  the  right 
to  collect  in  his  own  name,  it  is  suggestive  of  the  true  nature  of  assignment 
that  his  rights  have  still  to  be  worked  out  through  the  assignor,  so  that, 
although  a  purchaser  for  value  and  without  notice,  he  takes  subject  to  all 
equities  in  favor  of  the  maker.^  So  jealous  of  the  latter^s  rights  has  been  the 
law  that  even  when  perfect  negotiability  of  notes  was  obtained  by  statute,  it 
was  confined  to  those  on  which  the  maker  by  words  of  negotiability  had 
shown  an  express  intention  to  make  his  promise  general*  The  growth  of  the 
assignability  of  contracts,  other  than  promises  to  pay  money,  further  illus- 
trates the  theory  that  the  principal  factor  in  determining  whether  a  contract 
is  assignable  is  whether  it  could  make  any  difference  to  the  promisor  to 
perform  to  any  other  than  the  original  promisee.  Thus,  while  ordinarily 
the  consent  of  the  contractor  to  assignment  is  virtually  presumed,  if  the 
contract  involves  reliance  on  the  personal  services  of  the  promisee  it  clearly 
cannot  be  assigned.^  It  would  seem,  therefore,  on  principle,  that  a  note 
should  not  be  regarded  as  assignable  contrary  to  an  express  declaration  of 
the  maker,  unless  mercantile  convenience  demands  that  a  promise  to  pay 
money  to  "  A  only  "  shall  be  considered  a  promise  to  pay  the  whole  world* 


Bills  of  Lading  as  Security  for  Advances. — The  possession  of  a 
bill  of  lading  has  from  early  times  been  universally  held  to  determine  the 
possession  of  the  goods  themselves.^  In  a  similar  manner  the  position  of  one 
who  takes  a  bill  of  lading  in  his  own  name  as  security  for  advances  depends 
upon  the  extent  to  which  the  form  of  the  bill  should  operate  to  determine  the 
tide  to  the  goods.  Upon  this  point  there  is  by  no  means  the  same  agreement 
The  view  taken  by  the  courts  ^  is  that  a  bill  of  lading  does  or  does  not  pass 
legal  tide  according  to  the  intention  of  the  parties,  its  form  being  merely 
evidence  of  such  intention.  The  view  of  merchants,  on  the  other  hand, 
considers  the  form  of  the  bill  as  conclusive  evidence  of  legal  tide.     In  de- 

1  3  Harv.  L.  Rev.  340. 

*  Edge  V.  Bumford,  31  Beav.  247. 

*  3  &  4  Anne,  cap.  ix.  §§  1-3. 

*  Swarts  ».  Narragansett  Electric  Lighting  Co.,  59  Atl.  Rep.  77  (R.  I.). 

*  See  Edie  &  Laird  v.  East  India  Co.,  i  Black.  W.  295,  298. 

1  Evans  v.  Marlett,  i  Ld.  Raym.  271. 

*  The  Carlos  F.  Roses,  177  U.  S.  655 ;  Moakes  v.  Nicolson,  19  C.  B.  (n.  s.)  290. 
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termining  whether  the  intention  of  the  parties  or  the  understanding  of 
merchants  ought  to  be  the  test,  it  is  to  be  noted  that  under  the  former, 
serious  difficulties  are  encountered  in  defining  the  position  of  one  to  whom 
a  bill  of  lading  runs  but  who  according  to  the  intention  of  the  parties  has 
no  title  to  the  goods,  since  an  innocent  purchaser  from  him  is  held  to  get 
a  good  title.*  This  result  indicates  a  partial  recognition  by  the  courts  of 
the  right  to  rely  upon  the  form  of  the  bill  in  accordance  with  mercantile 
usage.  The  importance  of  bills  of  lading  in  modem  business  transactions 
renders  it  highly  desirable  that  the  view  of  the  courts  should  be  extended 
to  conform  entirely  with  the  understanding  of  merchants,  as  has  been  done 
in  the  case  of  bills  of  exchange.  If  then  the  intention  of  the  parties  is 
adopted  as  the  test,  one  taking  a  bill  of  lading  in  his  own  name  as  security 
for  advances  would  be  either  a  pledgee  or  a  mortgagee  according  to 
that  intention.^  If,  however,  the  more  desirable  test  of  mercantile  usage  is 
adopted,  he  would  in  effect  always  be  a  mortgagee  having  a  security  title  to 
the  extent  of  his  advances,  while  the  consignee  would  retain  an  equitable 
property  right  in  the  goods.* 

Whatever  may  be  the  relative  merits  of  the  foregoing  views,  it  is  submitted 
that  either  is  preferable  to  a  third  view  adopted  in  a  recent  Massachusetts 
case  in  which  the  holder  of  a  bill  of  lading  taken  as  security  for  advances  is 
considered  absolute  owner  of  the  goods.  Moors  v.  Drury^  71  N.  E.  Rep. 
810.  Although  the  plaintiff  in  that  case  was  perhaps  neither  pledgee  nor 
mortgagee  within  the  purview  of  the  particular  statute  involved,  nevertheless 
the  court's  position  in  treating  him  as  absolute  owner  finds  no  support 
either  on  the  ground  of  intention  of  the  parties  or  on  that  of  mercantile 
usage.  It  is  obviously  unjust  that  the  real  purchaser  of  the  goods,  who  has 
the  duty  of  insuring,  and  upon  whom  the  risk  of  loss  and  the  right  of  profit 
fall,  should  be  denied  any  property  right  whatever  and  be  given  instead  a 
mere  contract  right.  Nor  does  this  point  seem  to  be  settled  by  authority,* 
as  the  court  is  inclined  to  believe.  Four  cases  are  cited  in  which  holders 
of  bills  of  lading  are  regarded  as  owners  of  the  property ;  but  in  none  of 
them  was  the  court  called  upon  to  decide  whether  this  was  an  absolute 
ownership  or  ownership  in  the  sense  of  a  security  title.  The  language  in 
one  case  ^  is,  indeed,  broad  enough  to  support  the  idea  of  ownership  in  the 
former  sense,  but  in  a  second  case  *  that  question  is  expressly  undetermined, 
while  in  each  of  the  other  two  •  the  language  of  the  court  even  seems  to 
indicate  the  use  of  the  term  "  ownership  "  in  the  latter  sense. 

*  Commercial  Bank  v.  Armsby  Co.,  120  Ga.  74. 
4  Cf.  Sewell  V.  Burdick,  10  App.  Cas.  74. 

*  Cf.  Drexel  v.  Pease,  133  N.  Y.  129,  136. 

•  Drexel  v.  Pease,  supra. 

T  New  Haven  Wire  Co.  Cases,  ^7  Conn.  352,  383. 
'  Moors  V.  Wyman,  146  Mass.  60,  62. 

•  Moors  V.  Kidder,  106  N.  Y.  32, 44 ;  Mershon  v.  Moors,  76  Wis.  502,  514. 
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RECENT  CASES. 

Admiralty — Torts  — Test  of  Jurisdiction.  — ^/</,  that  admiralty  has  juris- 
diction of  damage  by  a  faulty  vessel  to  a  beacon  light  solidly  attached  to  the  bottom  of 
the  sea.     United  States  v.  Evam,  25  Sup.  Ct.  Rep.  46.     See  Notes,  p.  299. 

Agency  —  Rights  of  Agent  against  Principal— Broker's  Right  to  Com- 
missions. — The  defendant  agreed  to  pay  the  plaintiff  a  commission  for  effecting  a  sale 
or  exchange  of  his  property.  The  latter  secured  a  purchaser  who  entered  into  a  con- 
tract with  the  defendant  for  an  exchange  of  land.  In  a  suit  for  his  commission,  the 
plaintiff  did  not  prove  that  the  purchaser  had  title  to  the  land  to  be  exchanged  nor 
that  he  was  financially  responsible.  Heldy  that  a  judgment  for  the  plaintiff  should  be 
reversed.    Snyder  v.  Fidler,  loi  N.  W.  Rep.  130  (la.). 

It  is  clear  that,  before  a  contract  has  been  consummated  between  the  purchaser  and 
the  principal,  the  broker  is  not  entitled  to  his  commissions  unless  he  has  procured  a 
purchaser  who  is  willing  and  able  to  perform.  Sayre  v.  Wilson,  86  Ala.  151.  But  if 
the  principal  has  entered  into  a  contract  with  the  purchaser,  some  courts  have  held 
that  the  inabilitv  of  the  latter  to  perform  b  immaterial.  Roche  v.  Smith,  176  Mass. 
595 ;  contra,  Jenkins  v.  Hollingsworth  df  Tabor,  83  111.  A  pp.  139.  In  favor  of  this  view,  it 
IS  argued  that  by  entering  into  a  contract  with  the  purchaser,  the  principal  has  relieved 
the  broker  of  further  duty.  But  by  a  fair  construction  of  the  agreement,  the  principal 
intends  to  pay  only  when  a  purchaser  who  is  able  to  perform  his  promise  is  procured ; 
and  as  the  broker  has  not  performed  this  condition  precedent,  it  would  seem  that  he  is 
not  entitled  to  recover.  Furthermore,  since  the  principal  does  not  know  of  the  pur- 
chaser's inability  to  perform,  he  can  hardly  be  said  to  have  waived  his  right  to  insist 
upon  this  requisite  before  paying  the  Commission.  See  IViley  v.  Athol,  150  Mass.  426, 
435- 

Agency  —  Rights  of  Principal  against  Agent  —  Principal's  Right  to 
Agent's  Illegal  Profits.  —  An  agent,  having  obtained  a  loan  for  his  principal  on 
certain  debentures,  was  promised  a  commission  by  the  creditor  company,  on  the  pre- 
miums which  should  become  payable  to  it.  Held,  that  the  ap^ent  cannot  be  charged 
as  trustee  of  money  so  received,  though  he  does  become  liable  for  it  in  account. 
Powell  <&•  Thomas  v.  Evan  Jones  &»  Co.,  21  T.  L.  R.  55  (Eng.,  C.  A.). 

This  decision  follows  the  well  settled  law  of  England.  Lister  <5r»  Co.  v.  Stubbs,  L.  R. 
45  Ch.  D.  I.  The  general  rule  of  law  not  only  forbids  an  agent,  as  such,  to  make  any 
personal  gain  at  the  expense  of  his  employer,  but  to  make  any  collateral  gain  at  all,  lest 
he  be  tempted,  in  doubtful  cases,  to  subordinate  his  principal's  interests  to  his  own. 
The  case  under  discussion  is  hard  to  reconcile  with  this  principle ;  for  the  temptation 
to  take  illegal  commissions  will  not  be  removed,  even  by  the  certainty  that  the  origi- 
nal sum  must  be  disgorged,  provided  the  agent  may  retain  the  profits  of  speculation. 
But  the  position  of  the  court  seems  to  be  sustained  by  authority ;  for  America  re- 
mains silent  on  the  point,  while  England  has  repeatedly  refused  to  hold  the  agent  as 
trustee  save  when  he  misuses  funds  actually  coming  from  the  principal.  See  Taylor 
V.  Plnmer,  3  M.  &  S.  562. 

Bankruptcy  —  Provable  Claims— Tort  Claim  Arising  from  Fraud.  — The 
defendants  converted  stock  which  they  had  purchased  for  the  plaintiff.  The  latter 
sued  for  fraudulent  conversion,  and  the  defendants  pleaded  that  the  plaintiff's  claim  was 
provable  and  barred  by  their  discharge  in  bankruptcy.  §  6;^  a  (4)  of  the  Bankruptcy 
Act  provides  that  debts  founded  upon  a  contract  express  or  implied  are  provable,  and 
§  17  excepts  from  the  operation  of  a  discharge  judgments  in  actions  for  fraud,  and 
debts  created  by  the  fraud  of  a  fiduciary.  Held,  that  under  these  two  sections  the 
plaintiff^s  claim  is  provable  and  discharged,  although  he  elects  to  sue  in  tort  instead 
of  in  contract.     Crawford  v.  Burhe,  25  Sup.  Ct  Rep.  9. 

Under  former  bankruptcy  acts,  the  provability  of  claims  suable  either  in  tort  or  con- 
tract, was  determined  by  the  holder's  election  to  sue  in  contract,  as  tort  claims  were 
not  provable.  Williamson  v.  Dickens,  5  Ired.  (N.  C.)  259.  Under  the  present  act  the 
Supreme  Court  takes  the  view  that  claims  for  fraud,  except  those  reduced  to  judg- 
ment or  against  a  fiduciary,  must  be  provable  by  implication,  else  these  exceptions  are 
meaningless.     But  a  sufficient  reason  why  judgments  on  claims  for  fraud  had  to  be 
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expressly  excluded  to  prevent  their  discharge  is  that,  in  general,  judfl;inents  for  torts 
are  provable.  Collier,  Bankruptcy,  4th  ed.,  442.  And  claims  against  a  fraudulent 
fiduciary  are  evidently  excepted  so  that  even  where  the  action  is  brought  in  contract, 
it  will  not  be  discharged.  Frey  v.  Torrey^  70  N.  Y.  A  pp.  Div.  166.  Because  certain 
debts  are  explicitly  excluded,  it  does  not  follow  that  they  would  otherwise  be  dis- 
charged, or  that  other  claims  not  mentioned  are  so  atfected,  as  certain  claims  may  be 
mentioned  merely  to  remove  all  doubt.  Thus  the  Amendment  of  1903  expressly  ex- 
cludes claims  for  alimony,  although  these  were  previously  neither  provable  nor  dis- 
charged. 32  Stat,  at  L.  797,  §  5 ;  Audubon  v.  Shujeldt,  181  U.  S.  575.  Therefore  §  17 
would  seem  to  raise  no  implication  that  tort  claims  for  fraud  are  provable. 

Banks  and  Banking  —  Bankers' Lien  —  Requirement  of  Notice.  —  A  bank 
applied  funds  deposited  with  it  in  extinguishment  of  a  debt  owed  it  by  the  depositor, 
and,  without  havmg  notified  him  of  that  application,  refused  to  pay  a  check  drawn  by 
him  in  favur  of  a  third  party.  Held^  that  the  bank  is  liable  to  the  depositor  for  the  re- 
sulting damages.     Callahan  v.  Bank  of  Anderson^  48  S.  £.  Rep.  293  (S.  C). 

According  to  the  great  weight  of  authority,  a  bank  to  which  one  of  its  depositors  is 
indebted  may  apply  upon  the  debt  funds  deposited  by  him.  Bank  v.  Brewing  Co.y  50 
Oh.  St.  151.  No  other  case  has  been  found,  however,  in  which  this  right  has  been 
held  to  depend  upon  the  receipt  by  the  depositor  of  notice  of  the  bank's  intention  to 
exercise  it.  It  would  seem  that  in  the  principal  case  the  court  has  disregarded  entirely 
the  considerations  that  have  weighed  with  other  courts  in  deciding  simi&r  cases.  The 
right  of  a  bank  to  pay  itself  out  of  deposits  made  by  its  debtor  is  ordinarily  rested 
upon  the  so-called  bankers'  lien.  Hayden  v.  Alton  National  Bank^  29  III.  App.  458. 
By  what  is  perhaps  the  more  logical  theory,  it  is  based  upon  the  right  of  the  bank  to 
onset  its  claim  against  that  of  the  depositor.  Clark  v.  Northampton  National  Bank, 
160  Mass.  26.  In  the  adoption  of  either  view  there  seems  to  be  no  occasion  for  the 
application  of  any  doctrine  of  required  notice. 

Banks  and  Banking  — Collections  — Liability  of  Depositary  Bank.  — The 
plaintiff  deposited  with  the  defendant  bank  a  draft  for  collection.  The  defendant  bank 
forwarded  it  to  its  correspondent,  directing  the  latter  to  remit  the  proceeds  by  New 
York  exchange.  After  collection  but  before  remittance,  the  correspondent  bank  failed. 
Ifeldy  that  the  plaintiff  may  not  recover.  Holder  v.  Western,  etc..  Bank,  132  Fed.  Rep. 
187  (Circ.  Ct.,  S.  D,  Oh.).    See  Notes,  p.  300. 

Bills  and  Notes  —  Negotiability  —  Power  to  Restrict  Assignment. — 
Semble^  that  where  the  maker  of  a  note  writes  the  words  "  non-negotiable  "  and  "  non- 
transferable "  on  its  face,  its  assignability  is  not  affected,  though  it  is  rendered  non- 
negotiable.  Herrick  v.  Edwards,  81  S.  W.  Rep.  466  (Mo.,  Ct.  App.).  See  Notes, 
p.  306. 

Bills  of  Lading  —  Holder  as  Owner  of  Goons.  ^  Held,  that  one  who  takes  a 
bill  of  lading  in  his  own  name  as  security  for  advances  is  not  a  mortgagee  or  pledgee 
within  Mass.  Pub.  St.  1882,  c.  157,  §  28.  Setnble,  that  he  is  absolute  owner  of  the  go<Kls. 
Moors  V.  Drury,  71  N.  E.  Rep.  810  (Mass.).    See  Notes,  p.  307. 

Charities  and  Trusts  for  Charitable  Uses  —  Creation  and  Enforce- 
ment OF  Charitable  Trusts  —  Control  of  Property  on  Division  of  Church- 
Membership.  —  Through  a  schism,  the  Free  Church  of  Scotland  was  divided  into  two 
factions.  A  great  majority  of  the  clergy  and  congregation  rejected  the  distinguishing 
principles  of  their  belief,  coalesced  with  another  denomination,  and  were  allowed  by 
the  trustees  to  enjoy  the  entire  property  of  the  discordant  church.  A  small  minority 
claimed  that  the  church  property  should  be  used  only  for  the  promotion  of  those  doc- 
trines which  obtained  at  the  time  of  its  acquisition,  and  brought  action  for  breach  of 
trust.  Held,  that  the  faction  which  adheres  to  the  original  pnnciples  of  the  church  is 
entitled  to  the  enjoyment  of  all  the  property.  General  Assembly  of  the  Free  Church  of 
Scotland  V,  Lord  Overtoun,  [1904]  App.  Cas.  515. 

The  chief  difficulty  in  this  class  of  cases  is  to  determine  what  really  constitutes  a 
departure  from  the  essential  beliefs  of  the  church.  Property  donated  to  a  religious 
organization  is  presumed  to  be  for  the  promulgation  of  its  characteristic  doctrines. 
Hale  V.  Everett,  53  N.  H.  9.  If  this  be  true,  those  in  control  should  be  restrained 
from  applying  it  to  the  promotion  of  other  beliefs.  Attorney-General  v.  Pearson, 
3  Mer.  353.  This  is  simply  an  application  of  the  familiar  rule  that  trustees  have  no 
right  to  change  the  object  endowed.  Park  v.  Chaplin,  96  la.  55.  It  follows,  therefore, 
that  the  right  to  the  church  property  of  a  divided  congregation  belongs  to  that  faction 
which  retains  those  distinguishing  doctrines  held  when  the  trust  was  declared.  App 
V.  Lutheran  Congregation,  6  Barr  (Pa.)  201.    Otherwise  a  great  injustice  would  be  done, 
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not  only  to  the  creator  of  the  trust,  but  also  to  those  who  still  adhered  to  the  original 
ideals  and  beliefs  upon  which  the  sect  was  founded.  On  principle,  however,  it  would 
seem  more  in  accordance  with  liberal  development  to  allow  a  church  to  change  its  faith 
without  thereby  losing  its  property.  And  this  end  would  be  attained  if  bequests  were 
construed  as  given  to  religious  corporations  as  such,  rather  than  for  the  furtherance  of 
their  peculiar  tenets.    See  10  Harv.  L.  Rkv.  184. 

Conflict  of  Laws  —  Jurisdiction  for  Divorce — Separate  Domicile  op 
Wife.  —  A  divorce  statute  required  the  plaintiff's  residence  in  the  state  for  six  months. 
A  wife,  after  a  6ona  fide  resiaence  for  that  period,  sought  a  divorce.  Her  husband, 
domiciled  abroad,  successfully  defended  her  suit  and  sought  a  divorce  on  a  cross-bill. 
Held,  that  the  court  has  jurisdiction.    Pine  v.  Fine^  100  N.  W.  Rep.  938  (Neb.). 

Unless  the  wife  is  domiciled  in  the  state,  the  court  has  no  jurisdiction,  for  the  mere 
appearance  of  the  parties  is  insufficient.  Andrews  v.  Andrews,  188  U.  S.  14.  Generally 
in  this  country  a  wife's  separate  domicile  is  not  restricted  to  cases  of  divorce  for  good 
cause.  Hopkins  v.  Hopkins^  35  N.  H.  474.  As  an  original  question  this  seems  wrong, 
since  the  domicile  of  the  wife  depends  on  her  obligation  to  live  with  her  husband.  See 
Hunt  V.  Hunt,  72  N.  Y.  217,  243.  On  the  same  principle  a  domicile  allowed  by  statute 
when  she  is  still  under  the  obligation  should  have  no  extra-territorial  validity.  Contra, 
Johnson  s.  Johnson,  57  Kan.  343  (semble).  But  just  as  this  reason  ceases  when  the  wife 
has  a  valid  cause  for  divorce,  so  when  she  gives  the  husband  good  cause,  the  obliga- 
tion to  live  with  him  depends  on  his  will ;  and  if  he  chooses  to  terminate  the  obligation 
by  divorce  he  thereby  ceases  to  control  her  domicile.  Watkins  v.  IVatkins,  135  Mass. 
83.  On  that  basis  the  wife  was  properly  held  domiciled  in  Nebraska.  As  a  matter  of 
conflict  of  laws  that  gives  the  court  jurisdiction  to  grant  the  husband  a  divorce.  Ibid, 
That  this  was  not  excluded  by  the  local  sUtute  was  the  main  point  in  the  court's 
opinion,  and  seems  correct.     Cf.  Sterl  v.  Sterlf  2  111.  App.  223. 

Constitutional  Law  —  Due  Process  of  Law—  Postponement  of  Trials. — 
A  statute  provided  that  where  a  cause  was  entitled  to  a  preference  the  court,  upon 
application,  "  must  designate  a  date  during  that  term  on  which  day  the  said  cause  shall 
then  be  heard."  From  an  order  granting  a  preference  and  fixing  the  trial  for  a  day 
certain,  the  defendant  appealed.  Held,  that  the  statute  is  unconstitutional  as  tending 
to  deprive  a  party  of  life,  liberty,  or  property  without  due  process  of  law.  Riglander  v. 
Star  Co.,  98  N.  Y.  App.  Div.  loi. 

This  decision  is  interesting  as  a  novel  illustration  of  the  operation  of  the  constitu- 
tional guaranty.  The  Supreme  Court  has  held  that  the  meaning  of  the  phrase  **  due 
process  of  law,"  which,  because  of  its  generality,  is  difficult  to  define,  must  be  determined 
ultimately  by  a  process  of  inclusion  and  exclusion  of  individual  cases.  Davidson  v. 
New  Orleans,  96  U.  S.  97.  Probably  the  most  common  statement  makes  it  synonymous 
with  a  course  of  proceedings  based  upon  established  rules.  See  Pennoyer  v.  Neff,  95 
U.  S.  714.  It  is  clear,  however,  that  it  at  least  guarantees  the  parties  to  a  suit  the 
right  of  notice  and  a  fair  opi>ortunity  to  be  heard.  Stuart  v.  Palmer^  74  N.  Y.  i8l|. 
Where  the  continuance  of  a  case  is  desirable  because  of  the  inability  of  the  plaintiff 
or  the  defendant  to  procure  his  witnesses  or  prepare  his  case  adequately,  it  must 
seriously  interfere  with  the  right  to  a  hearing  if  the  postponement  be  denied.  By  a 
well  established  general  practice  courts  grant  such  postponement  at  their  discretion. 
Ogden  V.  Gibbons,  ^  N.  J.  Law  611.  Consequently,  a  statute  arbitrarily  prohibiting  the 
exercise  of  such  discretion  seems  properly  held  unconstitutional. 

CoNSTiTxrnoNAL  Law—  Privileges  and  Immunities  — Legislative  Control 
OF  Municipal  Contracts.  —  A  New  York  statute  provided  that  each  contract  made 
by  the  state  or  a  municipality  with  a  contractor  should  contain  a  stipulation  that  he 
should  not  employ  laborers  tor  more  than  eight  hours  a  day,  the  contract  to  be  void  if 
he  did  not  fulfil  the  stipulation.  Held,  that  the  statute  is  unconstitutional  because  it 
violates  the  rights  and  powers  of  a  municipality.  People  ex  rel,  Cossey  y.  Grouty  179 
N.  Y.  417- 

For  a  discussion  of  the  principles  involved,  see  17  Harv.  L.  Rev.  50. 

Contributory  Negligence  — Imputed  Negmgencr  —  Parent's  Default  a 
Defense  in  Action  by  Child.  —  An  action  was  brought  by  the  father,  as  adminis- 
trator of  the  estate  of  his  two-year-old  child,  to  recover  damages  for  the  child's  death 
caused  by  the  defendant's  negligence.  The  father  was  the  sole  beneficiary  of  the 
child's  estate.  Held,  that  the  contributory  negligence  of  the  fother  is  a  good  defense 
to  the  suit.     Davis  v.  Seaboard,  etc.,  Ry ,  48  S.  E.  Rep.  591  (N.  C). 

In  an  action  for  negligently  causing  a  child's  death,  the  father's  contributory  negli- 
gence is  a  defense  if  the  suit  is  brought  by  him  for  the  loss  of  his  child's  services. 
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Belief mtaine  Ry.  Co.  v.  Snyder y  24  Oh.  St.  670.  In  applying  the  same  rule  to  suits  in 
the  child's  name,  where  the  father  is  the  sole  beneficiary,  the  court  takes  the  better 
side  of  a  question  upon  which  there  is  a  conflict  of  authority.  Bamberger  v.  Citizen/, 
etc.f  Co.,  95  Tenn.  18;  contra,  IVymore  v.  Mahaska,  78  fa.  390.  The  result  is  reached, 
not  by  resorting  to  the  fiction  of  imputed  negligence,  but  by  recognizing  that  the  father 
is  the  real  party  interested  in  the  suit,  and  by  treating  the  case  as  if  he  were  the  plain- 
tiff. As  is  stated  by  the  court,  this  proceecling  finds  its  justification  in  the  fact  that 
any  other  would  result  in  permitting  the  wrongdoer  to  derive  profit  from  his  own 
wrong.  As  a  matter  of  strict  prinaple,  the  recognition  of  the  real,  rather  than  the 
ostensible  plaintiff  can  hardly  be  supported ;  but  the  justice  of  the  result  seems  to 
warrant  the  court  in  disregardmg  this  purely  technical  objection. 

Corporations  —  Directors  —  Director  Loaning  to  the  Corporation. — 
Two  directors  of  a  corporation  made  a  loan  of  money  to  it  in  the  name  of  a  third 
party  without  disclosing  to  the  other  directors  that  they  were  the  real  parties  in  inter- 
est. The  third  party  then  assigned  the  note  given  by  the  corporation  and  the  mortgage 
made  to  secure  it  to  the  two  directors,  who  brought  suit  to  recover  the  face  value  of 
the  note  without  interest  and  to  foreclose  the  mortgage.  Held,  that  the  note  is  valid 
and  the  directors  may  recover.  Schnitt^er  v.  Old  Hotne,  etc.,  Co.,  78  Pac.  Rep.  9  (Cal.). 
It  is  well  settled  that  a  director  may  loan  mone^  on  mortgage  security  to  a  corpora- 
tion, though  such  a  loan  will  be  subjected  to  a  strict  scrutiny  by  the  courts  to  prevent 
any  over-reaching.  Twin-Lick  Oil  Co.  v.  Marbury,  91  U.S.  587.  As  a  fiduciary  the 
director  should,  at  least,  be  required  to  disclose  the  fact  that  ne  is  the  party  making 
the  loan,  for  the  corporation  might  not  care  to  borrow  from  its  directors.  It  might  be 
argued,  therefore,  that  for  their  silence  in  the  present  case,  these  directors  should  not 
be  allowed  to  recover  on  the  note,  but  only  in  quasi-contract.  But  according  to  the 
weight  of  authority,  a  director  may  purchase  a  debt  due  from  the  corporation,  though 
he  may  not  collect  thereon  more  than  the  sum  paid  for  it.  Bonney  v.  Ttlley,  109  Cal. 
46.  In  the  present  case  the  practical  effect  of  the  transaction  was  the  purchase  of  a 
iebt  due  the  third  party  in  whose  name  the  loan  was  made ;  and  since  the  decision 
allowing  recovery  merely  of  the  face  value  of  the  note  gives  the  plaintiff  no  profit  upon 
his  unconscionable  dealing,  it  may  be  supported. 

Criminal  Law  —  Insanity  —  Bijrden  of  Proof.  —  Held^  that  where,  in  a  prose- 
cution for  homicide,  the  defendant's  sanity  is  in  issue,  the  burden  is  on  him  to  prove 
insanity  by  a  preponderance  of  evidence.  State  y.Quigley,  58  Atl.  Rep.  905  (R.  I.); 
State  V.  Clark,  76  Pac.  Rep.  98  (Wash.). 

In  a  recent  Delaware  case  the  jury  were  instructed  that  insanity  being  matter  of  de- 
fense, it  must  be  proved  as  a  fact  by  the  defendant  to  the  satisfaction  of  the  jury;  but 
if,  upon  the  whole  evidence,  they  entertained  a  reasonable  doubt  of  the  defendant's 

Siilt,  such  doubt  should  inure  to  his  acquittal.  State  v.  Jack,  58  Atl.  Rep.  833  (Del., 
en.  Sess.). 
Two  states  are  thus  added  to  the  twenty-two  jurisdictions  which,  with  England,  treat 
insanity  as  an  afiirmative  defense.  State  v.  Lawrence,  57  Me.  574.  Opposed  are  the 
United  States  Supreme  Court  and  eleven  state  courts,  holding  that,  the  sanity  of  the 
accused  being  an  essential  element  of  criminality,  the  prosecution  must  establish  it 
beyond  a  reasonable  doubt.  Davis  v.  United  States,  160  U.  S.  469.  Delaware,  seem- 
ingly, takes  the  latter  view.  State  v.  Reidell,  9  Houst.  (Del.)  470 ;  but  see  State  v.  Danby, 
\  Houst  Cr.  Rep.  (Del.)  166,  174.  The  majority  view  discloses,  apparently,  a  miscon- 
ception regarding  the  probative  force  of  the  presumption  of  sanity.  Thayer,  Prelim. 
Treat.  Ev.  383.  Again,  the  issue  is  sometimes  confused  by  statutes  requiring  the 
jury,  if  it  acquit  because  of  insanity,  so  to  find  by  special  verdict,  apparently  compelling 
the  defendant  to  justify  such  verdict  by  proving  his  insanity.  See  State  v.  Quigley, 
supra.  This  would  seem  to  abridge  the  right  to  trial  by  jury  guaranteed  by  state  con- 
stitutions, in  denying  the  right  of  a  jury  to  find  a  general  verdict.  Underwood  v. 
People,  32  Mich.  i.  Nor  yet  does  the  popular  feeling,  shared  by  courts,  that  guilty 
persons  are  likely  to  escape  through  easily  feigned  insanity,  warrant  the  abrogation  of 
the  fundamental'rule  that  no  accused  person  shall  be  punished  if  there  be  a  reasonable 
doubt  of  his  guilt.     Cf.  State  v.  Clark,  supra. 

Damages  —  Excessive  Damages  —  Remittitur  by  Appellate  Court.  — In 
an  action  of  tort  for  personal  injuries  the  only  error  assigned  on  appeal  was  that  the 
verdict  was  so  excessive  as  to  evince  passion,  prejudice,  and  caprice.  Held,  that  the 
judgment  will  be  reversed  unless  the  plaintiff  remit  the  amount  found  by  the  appellate 
court  to  be  excess.     Alabama,  etc.,  R.  R.  Co.  v.  Roberts,  82  S.  W.  Rep.  314  (Tenn.). 

This  case  settles  a  point  heretofore  doubtful  in  Tennessee.  Cf.  Vaulx  v.  Herman, 
8  Lea  (Tenn.)  683.     It  is  generally  held  that,  even  in  cases  of  tort,  the  right  of  an 
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appellate  court  to  require  remittitur  of  excessive  damages  as  a  condition  to  affirming 
judgment  does  not  encroach  upon  the  constitutional  right  to  trial  by  jury,  and  this  view 
would  seem  to  be  correct.  It  is  also  arguable  that  such  an  excess  as  indicates  preju- 
dice or  passion  on  the  part  of  the  jury  cannot  be  remitted  and  the  balance  affirmed, 
since  the  whole  verdict  is  tainted  by  improper  motive.  Stafford  v.  Pawtucket  Hair- 
cloth Co.,  2  Cliff.  (U.  S.  C.  C.  1st  cir.)  82  ;  Murray  v.  Leonard,  11  S.  Dak.  22.  But  it 
would  seem  that  if  the  evidence  plainly  warrants  some  recovery,  to  that  extent,  at 
least,  the  verdict  has  not  been  affected  by  prejudice;  and  the  appellate  court  may 
properly  fix  upon  such  an  amount  as,  under  the  same  evidence,  it  would  not  disturo 
upon  review.  Collins  v.  Albany,  etc.,  R.  R.  Co.,  12  Barb.  (N.  Y.)  492;  Lombard  \, 
C.f  R.  I.  &*  P.  R,  R.  Co.,  47  la.  494.  The  practice  followed  by  the  principal  case  also 
tends  to  prevent  multiplicity  of  actions  and  to  discourage  recoveries  based  upon  de- 
fendants' ability  to  pay»  rather  than  upon  plaintiffs'  damage. 

Damages  —  Measure  op  Damages  —  Improvements  to  Converted  Prop- 
erty. —  The  defendant,  acting  under  a  bona  fide  belief  that  he  had  acquired  title,  cut 
timber  on  the  plaintiffs  land,  and  manufactured  the  logs  into  pulp.  The  plaintiff 
brought  trover.  Held^  that  the  measure  of  damages  is  the  stumpage  value  of  the  trees 
at  the  time  they  were  cut.  Trustees  of  Dartmouth  College  v.  InternationcU  Paper  Co.^ 
132  Fed.  Rep.  92  (Circ  Ct.,  Dist.  of  N;  H.).    See  Notes,  p.  305. 

Easements  —  Acquisition  by  Prescription  —  Beginning  of  Prescriptive 
Period.  —  The  plaintiff  had  a  way  of  necessity  over  the  defendant's  land,  and  contin- 
ued to  use  it  after  the  necessity  ceased.  Held,  that  such  user  did  not  become  adverse 
until  the  defendant  had  notice  of  the  hostile  claim.  Ann  Arbor,  etc.,  Co.  v.  Ann  Arbor, 
etc.,  R.  R.  Co.,  99  N.  W.  Rep.  869  (Mich). 

The  contention  that  user  of  a  way  of  necessity  is  always  adverse  would,  if  correct, 
result  in  a  contrary  decision,  since  the  right  ceases  with  the  necessity.  Cf.  Plitt  v.  Cox, 
43  Fa.  St.  486;  Viall  v.  Carpenter,  14  Gray  (Mass.)  126.  The  court  properly  rejected 
this  argument,  since  the  basis  of  such  an  easement  is  an  implied  grant.  Tracy  v.  Ath- 
frton,  35  Vt.  52.  The  decision  proceeds  on  the  ground  that  a  licensee's  user  does  not 
become  adverse  until  the  landowner  knows  of  his  hostile  claim.  Taylor  v.  Gerrish,  59 
N.  H.  569.  This  is  because  the  owner  is  justified  in  supposing,  until  contradicted,  that 
the  user  is  under  the  continuing  license.  But  in  the  principal  case  the  plaintiff's  rights 
ceased  at  once  by  operation  of  law,  and  the  subsequent  user  was  both  hostile  and  no- 
torious. No  other  recognized  element  being  absent,  the  user  must  be  considered  ad- 
verse. This  result  seems  somewhat  harsh,  since  an  owner  apparently  safe  in  permitting 
a  way  of  necessity  may  suffer  a  curtailment  of  his  rights  by  the  mere  opening  of  an 
unknown  road  on  another's  property.  The  requirement  would  not  be  unreasonable, 
that,  to  be  adverse,  the  user  must  not  only  be  notorious  and  hostile,  but  that  its  hos- 
tility be  notorious  as  well. 

Eminent  Domain  —  What  Property  May  Be  Taken  —  Land  already  Occu- 
pied FOR  Railroad  Purposes.  —  A  railroad  company  owned  two  strips  of  land 
between  its  own  ri^ht  of  way  and  the  parallel  roadway  of  another  company.  It  was 
shown  that  the  strips  were  not  necessary  for  the  owner's  business,  nor  likely  to  be  so. 
Held,  that  the  second  company  may  condemn  a  portion  of  each  tract,  in  widening  its 
right  of  way.  Chicago,  etc..  Electric  R,  R.  Co.  v.  Chicago,  etc.,  Ry.  Co.,  71  N.  E.  Rep. 
1017  (111.). 

The  power  to  condemn  any  property  devoted  to  public  uses  must  be  expressed  or 
very  clearly  implied  in  the  legislative  enactment  authorizing  appropriation.  In  re  City 
of  Buffalo,  68  N.  Y.  167.  Thus,  a  railroad's  general  statutory  power  of  condemnation 
does  not  ordinarily  include  the  right  to  appropriate  land  already  occupied  by  another 
railroad.  Housatonic,  etc.,  R.  R.  Co.  v.  Lee,  etc.,  R.  R.  Co.,  118  Mass.  391.  But,  as  the 
present  case  holds,  this  exception  does  not  apply  where  the  property  is  not  in  use  and 
not  necessary  for  the  purposes  of  the  railroad  owning  it.  In  re  Rochester,  etc.,  R.  R. 
Co.,  no  N.  Y.  119.  In  an  earlier  Illinois  case  the  same  statute  was  held  not  to 
authorize  condemnation  longitudinally  of  another  road's  right  of  way.  Illinois,  etc., 
R.  R.  Co.  V.  Chicago,  etc.,R.  R.  Co.,  122  111.  475.  The  present  case  distinguishes  this  on 
the  ground  that  no  ri^ht  of  way  is  involved  m  the  later  case.  There  is,  however,  no 
reason  why  the  doctrme  of  the  principal  case  might  not  apply  with  equal  force  to  an 
unused  strip  of  a  right  of  way.  Cf.  Ivew  York,  etc.,  R.  R.  Co.  v.  Forty-Second  Street,  etc, 
R.  R.  Co.,  26  How.  Pr.  (N.  Y.)  68.  If  the  cases  are  to  be  reconciled,  it  must  be  on 
the  eround  that  in  the  earlier  case  it  did  not  appear  that  the  part  of  the  right  of  way 
involved  was  unused. 
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Equitable  Election  —  Application  of  the  Doctrine  where  the  Legatee 
Is  Given  Property  to  which  He  Is  by  Law  Entitled.  —  A  testator  bequeathed 
all  his  personal  property  to  his  wife,  and  devised  certain  real  estate,  which,  in  tact,  was 
her  separate  property,  to  her  for  life,  remainder  to  his  son.  His  widow  proved  the 
will,  and  retained  all  the  personalty,  valued  at  one  hundred  dollars.  By  the  code  she 
was  entitled  to  three  hundred  dollars  worth  of  her  husband's  personalty.  The  plaintifi^ 
her  executor,  petitioned  to  sell  the  real  estate.  Held,  that  he  is  barred  by  the  election 
of  his  testatrix.     Trif^p  v.  Nobles,  48  S.  E.  Rep.  675  (N.  C).    See  Notes,  p.  302. 

Estoppel — Estoppel  in  Pais  — Rights  of  Assignee  of  Estoppel-Assrrter. 
Semble,  that  where  an  innocent  holder  of  municipal  bonds  good  only  on  the  ground  of 
estoppel,  sells  them  to  a  purchaser  having  full  knowledge  of  the  facts,  any  recovery 
by  the  latter  in  a  suit  on  the  bonds  is  limited  to  the  amount  he  has  paid  for  them. 
Gamble  v.  Rural  Independent  School  District,  13a  Fed.  Rep.  514  (Circ.  Ct.,  N.  D.  la.). 
See  Notes,  p.  302. 

Federal  Courts  —  Jurisdiction  —The  United  States  a  Party.  —  A  federal 
statute  required  every  contractor  for  public  works  to  execute  a  bond  to  the  United 
States  conditioned  upon  performance  of  the  contract  and  upon  payment  of  persons 
suppl^'ng  materials,  and  further  provided  that  any  one  supplying  materials  might  sue 
on  this  bond  to  his  own  use  in  the  name  of  the  United  States.  A  materialman  brought 
an  action  under  this  statute.  Held,  that  since  the  United  States  is  a  real  party,  the 
federal  courts  have  jurisdiction.  United  States  v.  Churchyard,  132  Fed.  Rep.  82  (Circ. 
Ct.,  Dist.  of  R.  I.). 

The  court  decided  that  through  its  assumption  of  a  public  duty  to  protect  material- 
men, the  position  of  the  United  States  as  a  party  was  analogous  to  its  position  in  those 
cases  which  hold  that  though  entirely  without  pecuniary  interest,  the  United  States, 
because  of  its  public  obligation  to  protect  patents,  may  maintain  a  bill  to  set  aside  a 
patent  obtained  by  fraud.  United  States  v.  Bell  Telephone  Co.,  167  U.  S.  224.  But  in 
the  patent  cases  the  United  States  is  the  real  party  suing,  often  undertaking  the  suit 
on  its  own  initiative,  for  the  benefit  of  no  particular  person.  United  States  v.  Bell 
Telephone  Co.,  128  U.  S.  315.     And  if  the  suit  be  solely  for  the  benefit  of  a  third  person, 

i'urisdiction  will  be  refused.  See  United  States  v.  San  Jacinto  Tin  Co.,  12$  U.  S.  273. 
n  the  principal  case  the  United  States  is  not  really  suing ;  it  possesses  no  initiative, 
and  the  suit  is  always  for  the  benefit  of  a  third  party.  Therefore,  since  the  federal 
courts  assume  jurisdiction  on  the  basis  of  the  real,  rather  than  the  nominal  parties  to 
an  action,  two  other  decisions  in  which  jurisdiction  was  denied  seem  to  have  reached 
the  better  result.  United  States  v.  Henderlong,  102  Fed.  Rep.  2  ;  United  States  v.  Sheri- 
dan, 1 19  Fed.  Rep.  236. 

Highways  — Establishment  — Use  under  a  Mistake  as  the  Basis  of  a 
Prescriptive  Right.  —  Through  a  mistake  in  location  a  highway  was  for  some  dis- 
tance laid  out  fifty-seven  feet  south  of  a  section  line  along  which  it  was  authorized  to 
run,  and  was  maintained  and  used  for  more  than  twenty  years.  Held,  that  a  right  of  way 
by  prescription  has  not  been  created.    Shanline  v.  Wiltsie,  78  Pac.  Rep.  436  (Kan.). 

Upon  the  question  whether  possession  under  a  mistake  constitutes  adverse  user  the 
authorities  are  not  altogether  in  accord.  It  may  be  granted  that  one  who  holds  prop- 
erty provisionally,  clearly  intending  to  claim  only  his  own,  gains  no  title,  since  his  pos- 
session and  claim  of  right  do  not  correspond.  See  Grim  v.  Murphy,  no  111.  271.  But 
when  a  party,  though  under  a  mistake,  lays  claim  to  land  and  uses  it  as  his  own,  the  re- 
quirements of  a  prescriptive  right  would  seem  to  be  fulfilled,  as  well  as  if  he  knew  the 
land  belonged  to  another.  Bales  v.  Pidgeon,  129  Ind.  548 ;  see  Moore  v.  Wiley,  44  Kan. 
736.  The  present  case  appears  to  come  within  the  latter  principle.  Landers  v.  Town 
of  PVhitefield,  1 54  111.  630.  Several  cases  of  the  sort,  however,  agree  with  the  court  that 
while  the  public  use  the  actual  way,  their  claim  is  only  to  a  way  along  the  true  line  — 
a  somewhat  difiicult  conception  — or  go  upon  the  broad  ground  that  possession  under 
a  mistake  is  not  adverse.    State  v.  Welpton,  34  la.  144. 

Highways  —  Injuries  from  Obstructions  —  Liability  of  Street  Rail- 
way. —  The  operatives  of  the  defendant's  car,  finding  an  obstruction  which  had  been 
unlawfully  placed  upon  the  track,  moved  it  a  sufficient  distance  to  allow  the  car  to 
pass.  Shortly  afterwards  the  plaintiff  was  injured  by  riding  into  it  in  the  darkness. 
Held,  that  the  defendant  owed  no  duty  to  the  plaintiff  to  remove  the  obstruction  from 
the  highway.    Howard  v.  Union  Ry.  Co.,  57  Atl.  Rep.  867  (R.  I.).    See  Notes,  p.  303 

Indians  —  Power  of  Government  Agent  to  Collect  Tax  Levied  by  In- 
dian Tribe.  —  Acts  of  Congress  and  a  treaty  denied  to  an  Indian  tribe  any  jurisdic 
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tion  over  white  persons  and  their  property,  but  provided  that  white  persons  not 
authorized  by  the  Indians  to  remain  should  be  considered  intruders,  who  might  be 
removed  bv  government  agents  unless  they  were  in  possession  of  town  lots.  Upon 
refusal  of  tne  plaintiffs,  who  owned  such  lots,  to  pay  a  trading-license  imposed  by  the 
Indian  tribe,  the  defendant,  a  government  agent,  closed  their  place  of  business.  Held, 
that  the  defendant's  action  will  not  be  enjoined.  Buster  ^  Jones  v.  IVright,  82  S.  W. 
Rep.  855  (Ind.  T.). 

l*he  defendant's  action  can  hardly  be  supported  as  a  legal  collection  of  a  tax,  since 
the  tribe  had  jurisdiction  over  neither  the  persons  nor  the  property  taxed.  The  New 
York  Indians,  5  Wall.  (U.  S.)  761.  Furthermore,  although  the  treaty  expressly  g^ve 
the  Indians  the  right  to  designate  who  should  reside  in  their  territory,  and  although 
they  withheld  permission  from  the  plaintiffs  because  of  their  failure  to  pay  the  trading 
license,  there  seems  on  the  face  of  tht  statute  no  way  of  enforcing  the  treaty  provisions 
against  the  plaintiffs,  since  the  remedy  provided  by  removal  could  not  be  used  against 
a  town  resident.  But  the  Indian  aeent  had  power  to  regulate  intercourse  with  the 
Indians.  In  closing  the  plaintiffs'  place  of  business,  then,  he  was  not  acting  as  a  col- 
lector of  taxes,  but  was  making  a  reasonable  use  of  his  powers,  as  such  agent,  to  en- 
force the  treaty.  And  this  he  should  be  allowed  to  do  by  any  means  not  expressly 
prohibited  by  statute. 

Interpleader— Effect  of  Prior  Decree  in  Favor  of  One  Defendant.— 
The  plaintiff's  creditor  made  two  assignments  of  his  claim.  The  plaintiff  then  brought 
a  bill  of  interpleader  against  the  first  assignee  and  a  jud^ent  creditor  of  the  second 
a5isignee,  who  had  obtamed  a  decree  requiring  the  plaintiff  to  pay  him  the  amount  of 
the  claim  after  both  had  learned  of  the  first  assignment.  Ifeid^  that  the  bill  will  lie, 
since  the  plaintiff's  laches  did  not  mislead  the  claimant  who  obtained  the  decree. 
City  of  New  York  v.  Cody,  44  N.  Y.  Misc.  270. 

An  interpleader  must  ordinarily  be  sought  before  either  claimant  has  obtained  a 
judgment,  since  otherwise  the  petitioner  would  have  two  opportunities  to  litigate  one 
of  the  claims  against  him.  Holmes  v.  Clark,  46  Vt.  22.  No  previous  case  has  been 
found  in  which  an  interpleader  was  sought  after  a  decree  in  equity,  but  as  an  interpleader 
after  decree  would  give  the  plaintiff  the  same  unfair  advantage  as  after  judgment,  it  is 
submitted  that  the  same  rule  should  apply  in  both  cases.  In  a  few  instances  where  the 
plaintiff  has  an  excuse  for  not  having  brought  his  bill  sooner,  this  general  rule  does  not 
apply.  Lotier's  Executors  v.  Van  Saun's  Administrators,  3  N.  J.  Eq.  325 ;  Cannon  v. 
Kinney,  I  Smed.  &  M.  Ch.  (Miss.)  555.  But  after  judfi;ment  or  decree,  he  \sfrima  facie 
guilty  of  delay,  and  ou^ht  not  to  be  allowed  to  file  a  bill  without  satisfactorily  explain- 
ing his  failure  to  file  it  before.  Cf  Cornish  v.  Tanner,  i  Y.  &  J.  333.  The  plaintiff 
in  the  principal  case  knew  of  the  first  claim  before  his  liability  became  fixed  by  the 
decree,  and  111  allowing  him  to  bring  his  bill  after  that  time  the  decision  seems  to  be 
making  a  questionable  exception  to  the  general  rule. 

Judgments— Foreign  — Decree  of  Adoption  Obtained  by  Fraud.— In  an 
action  in  the  state  of  Washington  to  quiet  title,  the  case  turned  on  whether  the  defend- 
ant was  the  adopted  child  of  the  plaintiff.  The  latter  declared  that,  by  the  law  of  Iowa, 
where  it  purported  to  have  taken  place,  the  adoption  was  void,  because  induced  by 
false  representations  that  the  defendant's  natural  mother  was  dead.  Held,  that  a 
demurrer  to  the  declaration  must  be  sustained.     James  v.  James,  35  Wash.  655. 

In  Iowa,  adoption  is  accomplished  by  filing,  in  the  ofiUce  of  the  county  recorder,  an 
instrument  signed  by  the  adoptive,  and,  with  some  exceptions,  the  natural  parents  of  the 
child.  Code  of  Iowa,  1897,  §§  3251,  3252.  This  law  not  having  been  properly  set 
forth  in  the  declaration,  the  court  assumed  that  Iowa  law  was  the  same  as  that  of  Wash- 
ington, under  which  adoption  is  by  decree  of  the  Superior  Court.  Such  a  decree  is 
held  to  take  effect  in  rem  upon  tne  child,  and  is  valid  in  other  jurisdictions.  Van 
Maitre  v.  Sankey,  148  111.  530.  The  Supreme  Court  of  Washington  might  possibly, 
on  appeal,  reverse  a  decree  of  adoption  by  the  Superior  Court  on  the  ground  that 
fraud  had  been  practised  in  obtaining  it.  See  Booth  v.  Van  Allen,  7  Phila.  (Pa.)  401. 
But  granting  the  power  of  an  Iowa  court  to  consummate  adoptions  of  extra-terri- 
torial validity,  and  assuming  a  formal  decree  by  such  a  court,  the  Washington  tribu- 
nal could  hardly  disregard  it  on  the  ground  that  facts  had  been  suppressed,  when  it  was 
secured ;  although  the  Iowa  Supreme  Court,  according  to  Washington  law,  might  have 
done  so. 

Judgments  — What  Constitutes  —  Decree  of  Foreclosure.  —  The  Kansas 
civil  code  provides  that,  unless  execution  be  sued  out  within  five  years  from  the  date 
of  any  judgment,  the  judgment  shall  become  dormant,  and  shall  cease  to  operate  as  a 
lien  on  the  estate  of  the  judgment  debtor.    Held,  that  a  decree  of  sale  of  real  estate 
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under  foreclosure  proceedings  is  a  judgment  within  the  meaning  of  the  section.    KUlen 
V.  Nebras^  etc.,  Co.,  78  Pac.  Rep.  159  (Kan.). 

The  principal  case  overrules  a  very  recent  Kansas  case,  which  in  its  turn  had  over- 
ruled a  still  earlier  one,  decided  in  1870.  Cf.  Watson  v.  Keystone  Ironworks  Co.,  74 
Pac.  Rep.  269;  The  State  v.  Mc Arthur,  5  Kan.  28a  Section  10  of  the  Kansas  code 
abolishes  the  distinction  between  actions  at  law  and  suits  in  equity,  and  section  39c 
defines  a  judgment  as  '*  the  final  determination  of  the  rights  of  the  parties  in  an  action. 
These  sections  would  appear  to  be  conclusive  of  the  matter,  and  in  other  code  states 
similar  provisions  are  so  taken.  Stout  v.  Macy,  22  Cal.  647.  The  opposite  construction 
depends  on  the  authority  of  an  Ohio  case.  Cf.  Beaumont  v.  Merrick^  24  Oh.  St.  445. 
This  case,  however,  may  be  explained  on  the  ground  that  the  Ohio  code  provided  no 
execution  applicable  to  a  foreclosure  decree.  The  Kansas  statute  provides,  to  be  sure, 
for  the  extinguishment  of  the  judgment  lien  as  well  as  for  the  dormancy  of  the  judg- 
ment ;  and  it  might  be  argued  that,  since  a  foreclosure  decree  confers  no  lien,  such  a 
decree  does  not  fall  within  the  statute.  See  Butt  v.  Maddox,  7  Ga.  495.  The  more 
liberal  construction  seems,  however,  fully  justified  on  a  fair  interpretation  of  the 
various  sections. 

Landlord  and  Tenant— Repair  and  Use  op  Premises  —  Dtrrv  to  Warn 
Tenant  op  Hidden  Dangers.  —  A  landlord  leased  part  of  a  building  to  the  plaintiff. 
Before  the  time  fixed  for  entry  he  discovered  hidden  defects  in  parts  of  the  building 
not  leased  to  the  plaintiff  which  made  the  buildine  unsafe,  but  said  nothing  to  the 
tenant,  who  entered.  Soon  after,  the  municipal  authorities  compelled  the  landlord  to 
demolish  the  building,  and' the  tenant  sued  him  for  damage  to  his  goods  and  fixtures 
caused  by  the  enforced  removal.  Held,  that  the  tenant  may  recover,  as  the  damage 
was  the  natural  consequence  of  the  maintenance  of  a  public  nuisance  by  the  landlord. 
Stee/eiy.  Rothschild,  179  N.  Y.  273. 

A  man  is  liable  for  the  natural  and  proximate  consequences  of  his  acts,  and  the 
causal  connection  is  not  broken  by  the  rightful  act  of  a  third  person,  if  such  act  was 
probable.  Harrison  v.  Berkley,  i  Strobh.  ^S.  C.)  525 ;  Radway  v.  Briggs,  37  N.  Y. 
256.  As  the  enforced  abatement  of  a  public  nuisance  is  a  probable  consequence  of 
committing  it,  the  damages  here  were  the  proximate  result  of  the  landlord's  iUegal  act. 
It  follows  that,  since  a  private  individual  may  recover  for  particular  damage,  direct  or 
consequential,  caused  by  the  existence  of  a  public  nuisance,  the  decision  of  the  court 
is  sound.  See  Lansittg  v.  Smith,  4  Wend.  (N.  Y.)  9, 25.  It  might  be  put  on  a  broader 
ground,  however.  The  tenant  of  a  part  ot  premises  may  move  out  and  need  pay  no 
subsequent  rent  if  a  defect  is  discovered  in  a  portion  not  under  his  control,  wnich 
renders  his  portion  unfit  for  occupancy.  Sully  v.  Schmitt,  147  N.  Y.  248.  It  would 
seem,  therefore,  that  the  landlord's  failure  to  disclose  the  hidden  defects  defrauded  the 
tenant  of  his  right  not  to  enter,  and  would  make  him  liable  for  damages  naturally 
resulting.     Cf.  Maywoods.  Logan^  78  Mich.  135. 

Legacies  and  Devises — Void  or  Voidable — Legacy  upon  Secret  Trust  for 
Witness.  — The  tesutor  willed  his  personal  esute  to  the  plaintiff  under  a  secret,  oral 
trust  for  five  beneficiaries,  among  them  a  witness  to  the  will.  The  English  Wills  Act 
annulled  legacies  and  devises  given  by  a  will  to  witnesses  thereof.  Held,  that  the 
witness  does  not  forfeit  her  right  under  the  secret  trust  O'Brien  v.  Condon,  38  Ir.  L.  T. 
252  (Ir.,  Ch.  D.). 

A  trust  in  favor  of  a  witness  would  probably  be  void  if  expressed  in  the  will.  See 
Holdfast  V.  Dowsing,  2  Stra.  1253.  The  English  law,  in  opposition  to  the  principal  case, 
has  dealt  in  the  same  manner  with  a  secret  trust.  In  re  Fleetwood,  L.  R.  15  Ch.  D. 
594)  609.  The  court  here  goes  upon  the  ground  that  the  interest  of  the  witness  is  not, 
in  the  meaning  of  the  statute,  a  legacy  given  by  the  will,  but  is  even  contrary  to  its  ex- 
press provisions.  No  American  cases  have  been  found  upon  this  question.  But  it  has 
been  held  that  a  charity  which  is  the  beneficiary  of  a  secret  trust  does  not  take  under 
the  will  so  as  to  exempt  the  legacy  from  taxation.  Cullen  v.  Attorney-General,  L.  R.  i 
H.  L.  190;  see  Matter  of  Edson,  38  N.  Y.  App.  Div.  19.  This  reasoning  seems  tech- 
nically correct,  and  is  perhaps  unobjectionable  in  its  results.  The  statute  aims  only  to 
deprive  a  witness  of  such  interest  in  the  testator's  estate  as  would  make  him  incompe- 
tent ;  and  an  interest  not  mentioned  in  the  instrument,  and  of  which  the  witness  is 
ignorant,  as  here,  could  not  affect  his  competency.  Where  the  trust  was  known  to  the 
witness  a  different  result  might  be  reached. 

Master  and  Servant  — Duty  of  Master  to  Provide  Sape  Appliances— 
Contracts  Limiting  Liability.  —  In  his  contract  of  service  with  an  express  com- 
pany, the  plaintiff,  its  employee,  agreed  to  assume  all  risks  of  injury,  whether  occasioned 
by  the  negligence  of  the  company  or  otherwise.  The  plaintiff  was  injured  through  the 
company's  negligence  in  furnishing  a  defective  appliance.    Held,  that  he  may  recover, 
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as  the  contract  is  against  public  policy  and  void.   Johnson  ▼.  FargOf  90  N.  Y.  Supp. 

725: 

The  law  of  New  York  upon  this  point  has  been  doubtful.  Cf,  Purdy  v.  Romtt  etc,, 
R.  R.  Co.y  125  N.  Y.  209;  Skepard  v.  New  VorA,  etc.,  R,  R,  Co.,  18  N.  Y.  Supp.  665. 
An  Ohio  statute  similar  to  the  rule  announced  by  the  principal  case  has  been  neld  un- 
constitutional as  impairing  the  right  of  freedom  to  contract.  Shaver  v.  Penmyhfania 
Co^  71  Fed.  Rep.  931.  But  although  that  right  should  be  jealously  safeguarded,  in  a 
case  where  it  strongly  contravenes  the  interest  which  the  state  has  m  the  lives,  health, 
or  safety  of  its  citizens,  a  statute  to  protect  persons  whose  unequal  position  renders 
self-protection  impossible  would  seem  constitutional.  See  //olden  v.  Hard^^  169  U.  S. 
366.  Contracts  to  waive  the  protection  afforded  by  Employers'  Liability  Statutes 
against  negligence  of  fellow-servants  are  enforced  in  England.  Griffiths  v.  Earl  of 
Dudley,  9  Q.  B.  D.  357.  In  this  country,  however,  they  arc  held  to  be  against  public 
policy.  Lake  Shore,  etc.,  Ry,  Co.  v.  Spangler,^  Oh.  St  471.  Public  interest  would 
seem  to  condemn  more  strongly  contracts  which  encourage  the  master's  own  negligence 
than  those  which  limit  his  lisunlity  for  ne^li^ence  of  co-employees.  The  principal  case 
proceeds  upon  the  same  policy  as  these  similar  cases ;  is  in  harmony  with  the  trend  of 
modern  legislation ;  and,  in  view  of  the  necessities  of  present  industrial  conditions,  its 
effect  b  salutary.  The  weight  of  authority  is  in  accord.  Roesner  v.  //ermann,  8  Fed. 
Rep.  782. 

Nkw  Trial  —  Grounds  for  Granting  —Improper  Conduct  of  Counsel. — 
In  a  suit  for  personal  damages  by  the  defendant's  employee,  the  plaintiff's  counsel, 
after  being  allowed  to  show  that  the  defendant  was  insured  against  liability,  asked  him 
if  the  insurance  company  would  pay  his  lawyers.  This  question  was  not  allowed. 
//eld,  that  the  defendant  is  entitled  to  a  new  trial,  /verson  v.  McDonnell,  78  Pac  Rep. 
202  (Wash.). 

One  of  the  grounds  of  the  decision  is  that  it  is  reversible  error  to  ask  a  question  as 
to  the  defendant's  liability  insurance,  even  though  the  objection  to  the  question  is  sus- 
tained. It  is  true  that  if  a  defendant  is  insured,  evidence  of  that  fact  should  not  be 
admitted.  Sawyer  v.  Arnold  Shoe  Co.^  90  Me.  36^.  If,  after  objection,  the  plaintiff's 
lawyer  is  allowed  to  state  the  ^ct  to  a  juror,  it  is  reversible  error.  George  A.  FUller 
Co.  V.  Darragh,  loi  111.  App.  661.  And  there  will  be  a  reversal  of  the  plaintiff's  judg- 
ment if  his  counsel  persists  in  asidng  questions  to  bring  forth  such  fact  when  the  court 
has  sustained  an  objection  to  similar  questions.  Jifanigold  v.  Blcuk  River  Traction 
Co.,  80  N.  Y.  Supp.  861.  But  the  argument  that  a  judgment  should  be  reversed 
because  the  jurors  have  by  inference  learned  of  a  fact  which  they  should  not  know 
when  there  has  been  neither  wrong  ruling  by  the  court  in  reference  thereto  nor  mis- 
conduct of  counsel  or  jury,  is  believed  to  go  far  beyond  present  authority. 

Sales  — Rights  and  Remedies  of  Buyers  and  Sellers  —  Specific  Perform- 
ance AT  Law.  —  A  purchaser  refused  an  article  manufactured  on  his  order,  //eld, 
that  the  vendor  may,  at  his  election,  retain  the  property  for  the  purchaser,  and  recover 
the  contract  price  as  the  measure  of  his  dams^es.  Kinkead  v.  Lynch,  132  Fed.  Rep. 
692  (Circ.  Ct,  Dist.  of  Nev.).    See  Notes,  p.  298. 

Title,  Ownership,  and  Possession  —  Finding  Lost  Goods— Land  Owner's 
Right  to  Chattels  Found  on  his  Land.  —  The  lessee  of  land  found  a  quantity  of 
gold-bearins  quartx  buried  in  the  soil  in  a  sack,  //eld,  that  it  belongs  to  the  owner  of 
the  land  and  not  to  the  finder.    Ferguson  v.  Ray,  77  Pac.  Rep.  600  (Ore.). 

The  rule  that  the  finder  of  lost  property  keeps  it  as  against  everyboay  but  the  true 
owner  was  based  on  the  reason  that  in  order  to  defeat  the  finder's  possession  the 
claimant  must  show  a  prior  possession  or  title.  Bridges  v.  //awkesworth,  21  L.  J.  75. 
Without  considering  at  length  anv  doctrine  of  possession,  the  American  courts,  follow- 
ing authority,  have  generally  held  that  the  finder  keeps  the  property  no  matter  where 
it  is  found.  Durfee  y.  Jones,  11  R.  I.  588 ;  //amaker  v.  Blanchard,  90  Pa.  St.  377.  A 
late  decision  in  Oregon,  apparently  overruled  by  the  principal  case,  is  to  that  effect. 
Danielson  v.  Roberts,  74  Pac.  Rep.  Q13  (Ore.) ;  see  17  Harv.  L.  Rev.  42  c.  The 
English  courts  hold  that  control  of  a  chattel,  though  its  existence  be  unknown, 
coupled  with  an  intent  to  exclude  others  from  unauthorized  interference,  constitutes 
possession.  Upon  that  theory  they  give  articles  found  in  private  land  to  the  owner 
thereof,  as  a  possessor  prior  to  the  finder.  Elwes  v.  Bri^  Gas  Co.,  L.  R.  33  Ch.  D. 
562 ;  South  Staffordshire  Water  Co.  v.  Sharman,  [1896]  2  Q.  B.  44.  The  present  case 
follows  these  English  decisions.  If  the  intent  necessary  for  possession  be  a  positive 
intent  to  exercise  the  control  for  one's  self,  the  American  cases  are  right,  for  the 
finder  is,  in  general,  the  first  party  succeeding  the  loser  to  have  that  intent 
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Torts  —  Liability  of  Maker  or  Vendor  of  Chattel  to  Third  Persons 
Injured  by  its  Use.  —  The  defendant  contracted  to  keep  in  repair  the  vans  of  a 
mineral  water  company.  This  he  did  so  negligently  that  a  van  broke,  injuring  its 
driver,  who  brought  suit  against  him  in  tort,  //eld^  that  the  plaintiff  may  not  recover, 
as  the  defendant  owes  him  no  duty  of  care.  Early,  Lubbock^  21  T.  L.  R.  71  (£ng., 
C.  A.). 

For  a  discussion  of  the  principles  involved,  see  6  Harv.  L.  Rev.  261. 

Trade  Marks  and  Trade  Names  —  Marks  and  Names  Subject  of  Owner- 
ship—Personal Names.  —  The  plaintiff  had  for  years  been  selline  in  bottles  a 
cement  known  as  "  Van  Stan's  Stratena  Cement."  The  defendant.  Van  Stan,  in  a 
neighboring  place  of  business,  sold  cement  in  similar  bottles  labelled  "Van  Stan's 
Cement,"  with  intent  to  trade  and  thereby  trading  on  the  plaintiff's  reputation.  Held^ 
that  the  defendant  will  be  enjoined  from  using  the  name  "Van  Stan's  Cement"  in 
labelling  and  exposing  his  goods  for  sale.  Van  Stands  Stratetia  Co.  v.  Van  Stan,  58 
Atl.  Rep.  1064  (Pa.). 

For  a  discussion  of  the  principles  involved,  see  18  Harv.  L.  Rev.  56. 

Trusts  — Cestui's  Interest  in  the  Res— Apportionment  of  Loss  be- 
TWEEN  Tenant  for  Life  and  Remainderman.  —  A  fund,  held  in  trust  to  pay  the 
income  to  a  cesius  for  life,  was  invested  in  a  mortgage.  The  interest  was  irregularly 
paid,  and  ultimately  the  security  was  realized  at  a  considerable  loss.  Upon  a  bill 
brought  by  the  life  tenant  for  arrears  of  interest,  it  became  necessary,  in  apportioning 
the  amount  received,  to  determine  whether  payments  made  to  him  before  the  loss 
should  be  taken  into  consideration.  //e/J,  that  the  proceeds  should  be  divided  be- 
tween principal  and  interest  in  the  proportion  that  the  original  fund  bears  to  the 
arrears  of  interest,  without  reference  to  any  sums  received  by  the  testui  for  life.  In  re 
Atkinson,  53  W.  R.  7  (Eng.,  Ch.  D.). 

On  the  question  here  raised,  the  American  courts  agree  with  the  present  decision. 
Hagan  y.  Piatt,  ^  N.  J.  Eq.  206;  Parsons  v.  IVinslow,  16  Mass.  361.  The  English 
authorities,  however,  are  in  conflict.  One  line  of  decisions  holds  that  such  payments 
should  be  added  to  the  net  proceeds,  and  this  total  sum  divided  between  tne  two 
estates  in  proportion  to  what  each  would  have  received,  had  there  been  no  loss. 
In  re  Foster,  45  Ch.  D.  629.  Other  decisions  uphold  the  principal  case.  In  re  Moore, 
54  L.  J.  Ch.  432.  The  defect  of  the  former  rule  is  that  a  life  tenant,  having  rightfully 
received  payments,  might  by  that  method  of  apportionment  get  nothing,  or  even  be 
required  to  refund  ;  but  it  is  clear  that  such  payments,  being  made  in  accordance  with 
the  trust,  cannot  be  recovered.  Logic  certainly  is  with  the  contrary  position,  that  the 
loss  ought  to  affect  only  such  claims  as  are  still  unsettled  at  the  date  thereof.  The 
rule  of  In  re  Foster  should  be  applied  onlv  where  the  loss  occurs  after  a  breach  of 
trust,  when  it  becomes  necessary  to  place  the  parties  as  nearly  as  possible  in  the  posi- 
tion occupied  at  the  time  of  the  default     Cf,  In  re  Bird,  [1901]  i  Ch.  916. 


BOOKS    AND    PERIODICALS. 

L    LEADING   LEGAL   ARTICLES. 

The  Doctrine  of  Stare  Decisis.  —  The  appalling  multiplication  of  our 
law  reports  has  furnished  the  text  for  much  discussion  of  a  situation  of  uni- 
versally admitted  gravity.  The  latest  deliverance  on  the  subject  is  of  an  ultra- 
pessimistic  tinge.  In  a  recent  number  of  the  Michigan  Law  Review  Mr. 
Edward  B.  Whitney  comes  out  squarely  with  the  prophecy  that  "  within  the 
lifetime  of  men  already  admitted  to  the  bar  "  the  doctrine  of  stare  decisis  will 
have  been  avowedly  abolished,  and  the  Continental  method  of  treatment  of  judi- 
cial decisions  substituted  therefor.  The  Doctrine  of  Stare  Decisis,  by  Edward 
B.  Whitney,  3  Mich.  L.  Rev.  891  (Dec,  1904). 

1  A  pa^r  read  at  the  section  of  Private  Law  of  the  Congress  of  Arts  and  Science, 
at  St.  Louis,  September,  1904. 
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The  efficiency  of  our  system  of  judge-made  law  depends,  the  author  begins 
by  pointing  out,  on  the  thorough  famiharization  by  both  counsel  and  court  with 
all  the  precedents  bearing  on  the  issue,  and  on  the  exhaustive  discussion  of 
them  in  argument.  Accordingly,  as  the  law  grows  and  precedents  multiply, 
there  is  required  "a  greater  expenditure  of  time  at  four  different  points  — in  the 
preliminary  preparation  by  counsel,  in  the  oral  argument,  in  the  court's  subse- 
quent exammation  of  the  authorities,  and  in  their  discussion  in  the  opinion." 
But  such  to-day  is  the  press  of  business  both  in  and  out  of  court  that  '*  instead 
of  expending  more  time  all  parties  expend  less."  The  result,  in  the  more  crowded 
federal  and  state  courts,  is  already  apparent.  **  It  is  increasingly  common  to 
hear  successful  practitioners  say  that  they  find  less  attention  given  now  to  prece- 
dent than  formerly."  A  symptom  of  the  breakdown,  it  is  asserted,  is  perceivable 
in  a  growing  tendency  of  the  courts  to  rely  on  dicta  and  on  general  statements 
of  law  in  text-books  and  encyclopedias. 

The  futility  of  remedies  that  look  merely  to  the  curtailment  of  opinion- 
writing  is  obvious,  as  Mr.  Whitney  observes.  The  suppression  of  dissenting 
opinions,  the  official  publication  of  only  the  more  important  decisions,  or  the 
omission  altogether  of  written  opinions  at  the  court's  discretion,  —  all  such 
remedies  are  at  best  mildly  palliative,  and  generally  entail  **  a  partial  abandon- 
ment of  the  very  advantage  which  we  have  oeen  taught  we  possess  over  other 
systems  of  jurisprudence.  The  only  suggestion  which  seems  to  the  author  to 
offer  any  promise  of  practical  relief  is  that  of  a  sort  of  common  law  index  expur- 
gatorius,  —  a  legislative  list  of  decided  cases  to  which  the  doctrine  of  stare 
decisis  should  no  longer  be  applied.  But  even  for  this  plan  no  particular 
enthusiasm  is  manifested. 

As  to  codification,  Mr.  Whitney's  position  is  rather  interesting.  Admitting 
freely  the  failure  hitherto  of  all  efforts  in  that  direction  to  reduce  the  volume  of 
appeals,  and  seemingly  attributing  the  cause  to  the  ineradicable  perversities  of 
human  nature,  he  nevertheless  cherishes  the  faith  that  when  the  situation  has 
become  sufficiently  acute,  a  great  school  of  codifiers  will  arise,  whose  work, 
with  the  backing  of  a  united  bar,  will  be  forced,  ungarbled  by  amendment, 
through  the  recdcitrant  legislatures. 


Corporations  in  the  District  of  Columbia.  —  Has  a  corporation  organ- 
ized under  the  provisions  of  the  '*  Code  of  Laws  for  the  District  of  Columbia," 
if  sued  in  a  state  court,  the  right  of  removal  of  the  case  to  a  federal  court  ? 
This  is  the  principal  question  which  Mr.  Fred  Dennett  of  the  District  of 
Columbia  Bar  attempts  to  answer  in  a  recent  article.  Corporations  in  the 
District  of  Columbia,  32  Wash.  L.  Rep.  758  (Nov.  25,  1904).  The  writer's 
views  are,  briefly  stated,  as  follows.  As  between  individuals  one  of  whom  is 
a  citizen  of  the  District  of  Columbia  this  right  of  removal  to  a  federal  court 
on  the  ground  of  diversity  of  citizenship  does  not  exist.  Hepburn  v.  Ellxey, 
2  Cranch  (U.  S.)  445.  There  can,  however,  be  no  such  citizenship  of  a  cor- 
poration in  the  District  of  Columbia  as  to  bring  it  within  the  inhibitions  laid 
down  in  this  case,  since  in  the  United  States  a  corporation  can  be  created 
only  by  a  sovereign  power,  and  there  is  no  sovereign  power,  and  therefore  no 
power  of  creation  of  corporations,  in  the  District  of  Columbia.  Congress  in 
exercising  its  constitutional  legislative  authority  over  the  District  of  Columbia 
acts,  not  in  a  separate  capacity  as  a  local  legislature,  but  as  the  legislative  bod^ 
of  the  United  States,  its  enactments  being  limited  in  application  to  the  terri- 
tory established  as  the  seat  of  government,  Cohens  v.  Virginia,  6  Wheat. 
(U.  S.)  264,  424.  The  "  Code  of  Laws  for  the  District  of  Columbia  "  is  there- 
fore federal  legislation,  and  any  corporation  organized  thereunder  is  a  corporation 
organized  under  the  laws  ot  the  United  States.  The  final  conclusion  from 
this  is  that  any  suit  to  which  such  a  corporation  is  a  party  necessarily  involves 
a  federal  question,  and  on  this  ground  there  exists  in  every  case  the  right  of 
removal  to  the  federal  courts. 

Whatever  may  be  the  logic  of  the  writer's  first  contention,  it  does  not  seem  to 
bear  materially  upon  his  conclusion  ;  for,  even  if  a  contrary  view  were  adopted 
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in  regard  to  the  citizenship  of  District  of  Columbia  corporations,  it  would 
obviously  not  prevent  the  removal  of  a  cause  on  the  broader  ground  of  a  federal 
question  being  involved.  That  this  would  be  a  proper  ground  for  removal  in 
cases  turning  on  a  proper  interpretation  of  the  act  of  Congress  creatine  the 
corporation  is  evident.  But  it  is  hard  to  understand  how  all  suits  to  which  the 
corporation  is  a  party  can  be  said  to  arise  under  laws  of  the  United  States. 
What  federal  question  is  involved,  for  example,  in  an  ordinary  tort  action 
brought  against  the  coiporation  in  a  state  court?  Nevertheless  the  writer's 
conclusion  in  its  broacl  form  seems  to  be  established  by  the  authorities. 
Pacific  R.  R.  Removal  Cases,  1 15  U.  S.  2 ;  Butler  v.  National  Home^  144  U.  S. 
64,  66.  National  banks  present  onl^  an  apparent  exception,  as  the  right  of 
removal  has  there  been  expressly  limited  by  act  of  Congress.  Ex  parte  Jones^ 
164  U.  S.691. 


Locus  OF  Sales  CO.  D.  —  In  the  case  of  a  shipment  of  goods  through  a 
carrier  C.  O.  D.,  the  question  arises  as  to  where  the  sale  takes  place.  One 
group  of  decisions  holds,  according  to  the  Pennsylvania  rule,  that  title  passes 
to  the  vendee  at  the  point  of  shipment,  possession  alone  beine  retained,  under  a 
vendor's  lien.  Another  group,  following  the  Vermont  rule,  holds  that  in  such 
cases  the  sale  takes  place  and  title  is  transferred  only  at  the  place  of  ultimate 
destination,  on  payment  of  the  price  and  delivery  of  the  g(M>ds.  There  are 
several  instances  in  which  this  question  is  of  vital  importance,  as  in  deter- 
mining which  jurisdiction  may  take  cognizance  of  the  validity  of  the  sale ;  in 
deciding  the  criminality  of  the  vendor  in  case  of  sales  prohibited  in  one  place 
but  allowed  in  the  other ;  in  ascertaining  the  place  of  prosecution  when  such 
sales  are  criminal  under  the  laws  of  both  jurisdictions ;  and  in  determining  the 
person  upon  whom  the  loss  shall  fall  in  case  of  injury  or  destruction  of  the 
ffoods  in  transit.  The  subject  is  interestingly  presented  in  a  recent  article  in 
the  Columbia  Law  Review.  The  Locus  cf  Sales  C.  O.  D.,  by  Charles  Noble 
Gregory,  4  Columbia  L.  Rev.  541  (Dec.  1904).  The  writer  makes  a  lengthy 
and  careful  review  of  the  decisions  in  point,  showing  that  the  decided  weight  of 
authority  supports  the  rule  that  title  passes  upon  delivery  to  the  carrier.  This 
is  not  only  more  in  harmonv  with  the  general  law  of  sales,  but  it  completelv 
carries  out  the  intention  of  tne  parties  by  giving  the  vendor  security,  and  still 
passing  title  and,  along  with  it,  the  risk,  to  the  vendee.  The  Vermont  rule,  on 
the  other  hand,  is  objectionable  in  that  it  subjects  consignors  to  criminal  prose- 
cution under  a  strained  presumption  as  to  their  knowledge  of  laws  in  force  at 
remote  points.  It  tends  to  hamper  many  large  and  useful  branches  of  trade, 
for  it  makes  dealers  hesitate  to  ship  any  commodity  C.  O.  D.  the  sale  of  which 
has  ever  been  placed  under  restriction,  without  first  carefully  informing  them- 
selves as  to  the  statutes  and  even  the  local  ordinances  in  force  at  the  point  of 
destination.  It  bears  more  heavily  upon  the  small  dealers  without  established 
credit,  to  whom  shipments  are  most  frequently  made  C.  O.  D.,  than  upon  large 
dealers  whose  credit  is  established.  And  finally  the  Vermont  rule  is  based 
upon  the  erroneous  supposition  that  the  carrier  m  this  class  of  cases  is  exclu- 
sively the  agent  of  the  consignor.  The  writer  concludes  b^  suggesting  a 
clause  embodying  the  substance  of  the  Pennsylvania  rule  for  mcorporation  in 
the  proposed  **  Draft  of  an  Act  Relating  to  the  Sale  of  Goods." 


Necessity  for  Transfer  of  Stock  on  Books  of  Company. —  In  view 
of  the  rapidly  increasing  wealth,  magnitude,  and  number  of  corporations,  and 
the  prevalent  Dusiness  practice  of  using  the  stock  as  collateral  security  on  which 
to  obtain  credit,  the  question  as  to  the  respective  rights  and  duties  of  the  vari- 
ous parties  interested  in  its  transfer  is  one  of  constantly  growing  importance. 
The  Central  Law  Journal  presents  a  carefully  prepared  article  in  point. 
What  Constitutes  a  Complete  Transfer  of  Stock  as  against  Third  Parties,  by 
Romney  L.  Willson,  59  Cent  L.  J.  448  (Dec.  2,  1904).    The  author  calls  atten- 
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tlon  to  the  mass  of  confused  and  conflicting  decisions  resulting  from  the  vary- 
ing relative  weight  given  two  opposing  tendencies,  the  demand  for  greater 
facility  of  transfer  in  uie  business  world  on  the  one  hand,  and  the  desirability  of 
better  protection  and  assurance  by  means  of  registration  on  the  other.  Accord- 
ing to  the  trend  of  decisions  the  bona  fide  conveyance  of  stock  certificates  to  a 
purchaser  for  value  or  to  a  pledgee  is  valid  as  against  a  subsequent  judgment 
creditor  without  notice,  even  though  there  has  been  no  actual  transfer  on  the 
books  of  the  company.  The  argument  advanced  in  support  of  this  position  is 
that  stock-certificates  should  be  treated  more  in  the  nature  of  negotiable  instru- 
ments, and  that  to  require  the  purchaser  or  the  pledgee  to  record  transfers  upon 
the  company's  books  would  be  an  inconvenience.  But  there  are  strong  objec- 
tions to  considering  stock-certificates  in  this  light,  for  their  ownership  carries 
with  it  liability  to  assessment  and  right  to  vote  as  well  as  the  benefit  of  divi- 
dends, so  that  it  is  very  essential  for  the  corporation  to  know  who  are  its  share- 
holders, —  so  essential,  in  fact,  that  companies  make  all  transfers  on  their  books 
and  issue  new  certificates  without  charge,  rendering  the  hardship  to  the  indi- 
vidual much  less  than  that  to  which  a  vendee  or  mortgagee  of  realty  is  subjected 
by  the  recording  acts.  Therefore  the  interest  of  the  corporation  is  in  harmony 
with  the  policy  of  the  law,  that  the  transfer  of  such  property  as  stock,  which  is 
hard  to  trace,  easy  to  secrete,  and  therefore  readilv  available  for  secret  trusts 
and  frauds,  should  be  accompanied  by  some  formal  act  such  as  registration  on 
the  books  of  the  company  to  give  notice  of  the  true  ownership.  This  would 
render  difficult  a  disposition  of  stock  in  fraud  of  creditors,  and  would  prevent 
the  seller  or  pledgor  from  obtaining  a  fictitious  credit  by  means  of  an  apparent 
ownership. 

Appeals  on  Matters  of  Federal  Jurisdiction.  H.  B,  Higgins,  2  Common- 
wealth L.  Rev.  3. 

Appellate  Tribunals  for  the  Colonies.  Robert  Stoui,  2  Commonwealth  L. 
Rev.  3. 

Avoidance  of  Releases  in  Personal  Injury  Cases.  Cyrus/.  Wood.  59  Cent. 
L.  J.  404. 

Burden  in  Criminal  Cases.  R.  Srinivasa  Aiyangar.  Discussing  Indian  law  and 
English  authorities  on  burden  of  proof,    i  Chm.  L.  J.  of  India  235. 

Codification  du  Droit  International  PrivA,  La.  T.  M.  C.  Asser.  An  ac- 
count of  a  conference  held  at  The  Hague,  including  the  text  of  the  agreement  then 
adopted  to  be  submitted  to  the  powers.    6  Rev.  de  Droit  Internat.  516. 

Compulsory  Vaccination.    Anon.    8  L.  Notes  (N.  Y.)  405. 

Corporations  in  the  District  of  Columbia.  Fred.  Bennett.  32  Wash.  L.  Rep. 
758.     See  supra. 

Criminal  Law  as  Affected  by  Commonwealth  Legislation.  Charles  T. 
Russell.    2  Commonwealth  L.  Rev.  14. 

Doctrine  of  Stare  Decisis,  The.  Edward  B.  Whitney.  3  Mich.  I«  Rev.  89. 
See  supra. 

Effect  of  Letters  of  Administration  Obtained  Pendente  Lite,  The. 
Anon.    Discussing  the  question  of  their  relation  back.    49  Can.  L.  J.  836. 

Guerre  Russo-Japonais  et  le  Droit  International,  La.  M.  H.  Nagaoha. 
Reviewing  the  conduct  of  Japan  throughout  and  justifying  it.  6  Rev.  de  Droit 
Internat  461. 

Interference  with  Business  and  Commercial  Relations  by  Third  Parties. 
Wm.  H.  Warren,     Discussing  boycotts  and  kindred  practices.    49  Can.  L.  J.  794. 

Is  there  a  Federal  Police  Power?  Paul  Fuller.  Showing  the  origin  and  the 
extent  of  federal  police  power  and  the  measure  in  which  its  exercise  has  super- 
seded the  police  power  01  the  states.    4  Columbia  L.  Rev.  563. 

Judicial  History  of  Individual  Liberty,  The.  XI.  Van  Vechten  Veeder, 
16  Green  Bag  725. 

Law  in  the  Louisiana  Purchase.  William  Wirt  Hoive.  A  short  historical  treat- 
ment of  the  introduction  and  development  of  law  in  the  Louisiana  Purchase.  14 
Yale  L.  J.  77. 
Liability  of  Telegraph  Companies  for  Negligence  in  the  Transmission 
and  Delivery  of  Messages.  V.,  VI.  Graham  B.  Smedley.  10  Va.  L.  Reg.  587. 
Locus  OF  Sales  C.  O.  D.,  The.  Charles  Noble  Gregory.  4  Columbia  L.  Rev.  541. 
See  supra. 
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Old  Common  Law  and  the  New  Trusts,  The.  DUiew  M,  Frederiksen.  Argu- 
ing that  the  old  common  law  relating  to  monopoly  should  be  applied  tonday  irre- 
spective of  combination.    3  Mich.  L.  Rev.  119. 

Old  Roman  Law  and  a  Modern  American  Code,  The.  Joseph  H.  Drake. 
Comparison  of  the  recent  Porto  Rico  Code  with  the  Spanish  civil  code  formerly 
in  force.    3  Mich.  L.  Rev.  108. 

Presumptions  of  Death  and  of  Survivorship  and  Proof  Thereof.  S.  S. 
Merrill.     59  Cent.  L.  J.  464. 

Problems  of  International  Law,  Some.  Charles  Noble  Gregory,  Discussing 
questions  arising  in  the  Russo-Japanese  war.     14  Yale  L.  J.  82. 

Problems  of  Roman  Legal  History.  Munroe  Smith.  Comparing^  the  develop- 
ment of  the  common  law  with  that  of  the  Roman  Law.    4  Columbia  L.  Rev.  523. 

Problems  op  the  Restraint  of  Trade  Doctrine.    L,  H.    Anon.    49  Sol.  J.  28, 

49- 
Questions  of  International  Law  Arising  from  the  Russo-Japanese  War, 

Some.     VII.    Amos  S.  Hershey.     16  Green  Bag  744. 
Trusts  Contrary  to  the  Policy  of  the  Law.    A.  H.  Marsh.    An  enumeration 

of  the  various  instances  of  invalid  trusts.    24  Can.  L.  T.  395. 
What   Constitutes   a    Complete   Transfer   of    Stock   as  Against  Third 

Persons.    Romney  L.  IVillson.     59  Cent.  L.  J.  448.     See  supra. 
When  and  in  what  Cases  will  Parol  Evidence  be  Admitted  to  Show  the 

Real   Consideration  for  a  Warranty  Deed.     Walter  J.  Lot*.    59  Cent. 

L.  J.  423- 


II.    BOOK   REVIEWS. 

Current  Law.  A  Complete  Encyclopedia  of  New  Law.  Volumes  I.  and  II. 
Edited  by  George  Foster  Longsdorf  and  Walter  A.  Shumaker.  St  Paul, 
Minn.:  Keefe-Davidson  Company.  1904.  pp.  x,  1-1208;  xviii,  1209- 
2195.    4to. 

One  of  the  marked  characteristics  of  the  busy  age  in  which  we  live  is  the 
demand  insistently  made  in  every  branch  of  human  activity  for  time-saving 
devices.  That  the  demand  in  the  legal  profession  has  not  found  an  adequate 
response  the  present  universally  crowded  condition  of  court  dockets  amply  tes- 
tifies. Only  radical  measures,  apparently,  can  relieve  a  situation  which  merely 
grows  in  complication  with  the  rapid  multiplication  of  reporter  series.  Thus 
far  no  solution  seems  to  have  been  found.  In  the  meantime  any  device  which 
materially  aids  to  bring  some  measure  of  order  out  of  the  chaos  is  warmly 
received  by  the  profession.  If,  then,  "  Current  Law"  proves  to  be  a  substan- 
tial improvement  upon  the  familiar  annual  digests,  its  success  is  clearly 
assurecf. 

From  an  examination  necessarily  limited  in  character  the  claims  made  for  it 
by  its  makers  seem  to  be  well  founded.  "  Current  Law  *'  is  a  combination 
digest  and  encyclopedia  covering  all  the  current  reported  cases  which  appear  in 
the  United  States.  The  law  of  the  cases  is  stated  in  paragraphs  like  those  of  an 
encyclopedia^  with  foot-notes  giving  citations  and  distinctive  facts  wherever 
necessary.  Frequently  cases  recognizing  the  same  legal  principle  are  classified 
in  the  foot-notes  according  to  their  facts.  This  plan  enables  the  compiler  to 
cite  the  same  case  frequently  and  to  avoid  an  elaborate  system  of  cross  refer- 
ences, which  is  more  or  less  confusing.  Another  valuable  feature  of  the  work, 
and  one  which  distinguishes  it  from  other  annual  digests,  is  the  annotations 
in  text-book  style  upon  difficult  points  of  law.  The  work  is  issued  monthly  as 
well  as  in  bound  volumes  at  the  end  of  the  year.  The  various  subiects  are 
taken  up  in  alphabetical  order,  beginning  with  A  in  the  first  and  enaing  with 
Z  in  the  last  number  of  the  year,  each  month's  issue  being  complete  for  a  whole 
year  upon  the  subjects  treated.  This  plan  has  the  apparent  merit  of  enabling 
the  compilei*s,  by  concentrating  attention  upon  particular  subiects,  to  do  better 
work,  and  puts  but  slight  accompanying  inconvenience  upon  subscribers.  These 
advantages  appear  on  the  surface.  Whether  or  not  they  are  intrinsic  and  sub- 
stantial, extended  usage  alone  will  demonstrate. 
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Handbook  of  the  Law  of  Public  Corporations.  By  Henry  H.  Inger- 
soll.     St  Paul,  Minn. :  West  Publishing  Co.     1904.    pp.  xvii,  738.    8vo. 

This  book  is  one  of  the  latest  additions  to  the  excellent  Hornbook  Series, 
which  now  numbers  some  thirty  uniform  treatises  upon  as  many  difiEerent  legal 
topics.  This  series  is  rapidly  becoming,  not  merely  a  complete  library  of  ele- 
mentary text-books  for  the  student,  as  it  was  primarily  intended,  but  also  a 
most  convenient  encylopedia  for  the  use  of  the  bar  generally. 

The  present  volume  follows  the  same  general  plan  and  method  of  treatment 
as  its  predecessors.  It  is  divided  into  three  distinct  parts  dealing  respectively 
with  the  topics  Quasi- Corporations,  Municipal  Corporations,  and  Quasi-Public 
Corporations.  The  first  division  treats  of  the  characteristics,  powers,  and 
liabilities  of  counties,  townships,  and  other  analogous  bodies.  The  second  dis- 
cusses on  similar  lines  the  chartered  municipal  corporation  proper,  goine  much 
more  fully,  however,  into  its  powers  and  duties  than  is  attempted  in  the  pre- 
vious section.  This  constitutes  the  largest  and  most  valuable  portion  of  the 
work.  The  third  division  is  a  general  outline  of  the  status  of  some  of  the  prin- 
cipal classes  of  public  service  corporations.  This  section,  however,  will  be  of 
value  only  as  a  most  general  summary,  for  the  subject  is  by  far  too  large  a  one 
to  be  condensed  into  the  space  of  one  hundred  pages.  It  deserves  treatment  in 
a  separate  volume. 

No  comment  need  be  made  upon  the  character  of  the  discussions.  The 
principles  involved  are  carefully  and  concisely  stated,  and  a  very  full  collection 
of  cases,  including  manv  recent  ones,  is  made.  It  may  be  noted  that  nowhere 
in  the  volume  are  so-called  charitable  corporations  in  any  way  treated,  although 
such  corporations  in  many  particulars  come  within  the  scope  of  its  tide.  Most 
writers  on  private  corporations  also  neglect  this  class,  and  the  result  is  that  it  is 
difficult  to  find  any  adequate  text-book  treatment  of  the  peculiar  principles  that 
govern  the  rights  and  liabilities  of  these  bodies.  It  is  suggested  that  such  a 
topic  be  included  in  some  future  volume.  As  far  as  it  goes,  however,  the 
present  work  is  distinctly  commendable.  w.  h.  h. 


The  United  States  and  the  States  under  the  Constitution.  By  C. 
Stuart  Patterson.  Second  Edition,  with  Notes  and  References  to  additional 
authorities  by  Robert  P.  Reeder.  Philadelphia;  T.  &  J.  W.  Johnson  & 
Co.  1904.  pp.  xli,  347.  8vo. 
The  powers  delegated  by  the  states  to  the  federal  government  have  always 
been  the  subject  of  much  dispute.  On  the  one  hand  the  states  have  sought 
jealously  to  guard  their  rights ;  on  the  other  the  emergencies  growing  out  of  the 
mcreasing  complexity  of  our  civilization  have  led  to  a  more  liberal  interpretation 
of  the  powers  conferred  upon  the  United  States  by  the  Constitution.  The 
questions  of  law  which  accordingly  arise  from  the  relation  of  the  states  to  the 
United  States  are  of  supreme  importance,  since  on  their  correct  determination 
depends  the  continuance  of  our  present  form  of  government.  Where  questions 
of  this  sort  are  concerned,  a  work  which  merely  enables  the  lawyer  readily  to 
find  the  cases  on  the  points  on  which  he  is  interested  may  be  of  more  value 
than  the  most  elaborate  treatise.  At  any  rate,  it  is  in  the  former  respect  that 
the  present  volume  is  likely  to  prove  useful,  for  the  text  of  the  book  is  short, 
and  little  space  is  given  to  independent  theoretical  discussion.  The  author  con- 
tents himself  with  clear  and  succinct  statements  of  the  law  as  laid  down  in  the 
Supreme  Court  decisions,  reasons  being  usually  supplied  by  quotations  from 
the  opinion  of  the  court. 

The  excellent  arrangement  of  the  first  edition,  which  was  published  in  1888, 
has  not  been  departed  from.  The  first  chapter  discusses  broadly  the  relation  of 
the  states  and  territories  to  the  federal  government.  The  powers  of  the  United 
States,  taxation,  and  the  regulation  of  commerce  are  then  treated.  Chapter  V 
deals  with  the  impairment  of  the  obligation  of  contracts.  Chapter  X  with  the 
judicial  power,  and  in  the  last  chapter  are  briefly  discussed  the  results  of  federal 
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supremacy  and  the  importance  of  preserving  the  rie^hts  both  of  the  United 
States  and  of  the  States.  The  text  is  somewhat  fuller  than  that  of  the  first 
edition,  and  a  considerable  number  of  cases  has  been  added. 


A  Collection  op  Problems  and  Exercises  in  the  Civil  and  Coif- 
MERCJAL  Law  of  Egypt.  By  Maurice  Sheldon  Amos  and  Pierre 
Arminjon.  Cairo :  National  Printing  Department.  1904.  pp.145.  8vo. 
Since  the  law  of  Egypt  is  derived  from  the  Code  Napoleon  and  the  tradi- 
tions of  Continental  Europe,  it  is  but  natural  that  legal  instruction  in  that 
country  should  follow  in  general  the  methods  pursued  in  France  and  other 
Continental  countries,  and  should  thus  be  confined  almost  wholly  to  a  con- 
sideradon  by  students  of  abstract  principles  without  particular  regard  to  con- 
crete problems.  While,  owing  to  the  overshadowing  importance  of  the  Code 
Napoleon  in  the  civil  law  and  the  lack  of  bindins;  force  possessed  b^  decisions 
of  courts,  it  is  perhaps  expecting  too  much  to  Took  for  the  adoption  in  civil 
code  countries  of  our  own  case  system  of  legal  study,  yet  it  is  certainly  not 
unreasonable  in  us  to  hope  that,  in  some  form  at  least,  the  inductive,  as 
opposed  to  the  deductive  method,  will  find  an  increasing  use  in  all  legal 
education.  The  present  collection  of  problems  and  exercises  seems  to  indi- 
cate that  in  Egypt  at  least  such  a  change  is  coming  about.  The  problems 
presented  cover  the  entire  range  of  the  law,  and  seem  calculated  to  stimulate 
the  student  to  enthusiastic  effort.  The  exercises  are  in  many  cases  difficult, 
reminding  one  forcibly  of  questions  put  in  this  country  at  law  school  and  bar 
examinations.  Occasional  foot-notes  with  reference  to  the  code  and  to  decided 
cases  put  the  students  on  the  track  of  the  solution  of  the  more  difficult  problems. 
As  a  supplement  to  re^ar  instruction  or  to  private  studv  the  collection  ou£ht 
to  prove  a  success.  At  any  rate  the  student  who  is  able  at  the  end  of  his 
law  course  to  answer  reaaily  all  the  two  hundred  and  sixty-five  questions 
contained  in  the  collection  may  surely  be  regarded  as  a  fair  master  of  Egyp- 
tian law. 


Selected  Cases  on  the  Law  op  Bailments  and  Carriers,  including  the 
Quasi- Bailment  relations  of  Carriers  of  Passengers  and  Telegraph  and  Tele- 
phone Companies  as  Carriers.  By  Edwin  C.  Goddard.  Chicago :  Calla- 
ghan  &  Company.     1904-    pp.  xiii,  742.    8vo. 

A  Treatise  on  the  Law  of  wills,  including  also  gifts  causa  mortis  and 
a  Summary  of  the  Law  of  Descent,  Distribution,  and  Administration.  By 
John  R.  Rood.  Chicago :  Callaghan  &  Company.  1904.  pp.  Ixvi,  635. 
8vo. 

Englisches  Staatsrecht  mit  Beriicksichtigung  der  fiir  Schottland  und  Ir- 
land  geltenden  Sonderheiten.  Von  Julius  Hatschek.  i  Band:  Die  Verfas- 
sung.    Tubingen  :  J.  C.  B.  Mohr  (Paul  Siebeck).    1905.    pp.  xii,  669.    4to. 

The  Publications  of  the  Selden  Society.  Volume  XVI IL  For  the 
year  1904.  Borough  Customs.  Volume  L  Edited  by  Mary  Bateson. 
London :  Bernard  Quaritch.     1904.     pp.  lix,  356.    4to. 

The  Law  of  Foreign  Corporations  and  Taxation  of  Corporations,  both 
Foreign  and  Domestic.  By  Joseph  Henry  Beale,  Jr.  Boston  :  William  J. 
Nagel.     1904.    pp.  xxvi,  11 49.     8vo. 

Handbook  of  Jurisdictions  and  Procedure  in  United  States  Courts.  By 
Robert  M.  Hughes.  St.  Paul,  Minn. :  West  Publishing  Co.  1904.  pp. 
xviii,  634.    8vo. 

OsGOODE  Hall.  Reminiscences  of  the  Bench  and  Bar.  By  James  Cleland 
Hamilton,  with  illustrations.  Toronto :  The  Carswell  Company,  Limited. 
1904.     pp.  xii,  196.    4to. 

Outlines  of  the  Law  of  Bailments  and  Carriers.  By  Edwin  C.  God- 
dard.    Chicago:  Callaghan  &  Company.     1904.     pp.  xiv,  250.    8vo. 
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JURISDICTION    IN    ACTIONS    BETWEEN 
FOREIGNERS/ 

SHOULD  the  courts  of  a  country  take  jurisdiction  of  suits 
between  foreigners  just  as  they  would  of  cases  of  the  same 
nature  arising  between  their  own  citizens?  If  a  foreigner  sues 
another  foreigner  in  a  court  of  a  third  state,  may  the  defendant 
refuse  to  submit  to  the  jurisdiction  of  the  tribunal  on  the  simple 
ground  that  neither  he  nor  his  adversary  is  a  subject  of  the  state 
in  which  it  sits?  And  if  the  defendant  is  silent  or  expressly 
submits  to  the  jurisdiction  of  the  court,  may  the  judge  for  that 
same  reason  refuse  to  hear  the  case  ? 

This  is  a  question  of  much  practical  importance.  In  an  age 
like  the  present  the  development  of  international  intercourse  leads 
a  continually  increasing  number  of  people  to  establish  themselves 
for  longer  or  shorter  periods,  sometimes  for  their  whole  lives,  out- 
side of  their  native  countries.  It  is  necessary  that  the  standing  of 
these  people  be  clearly  determined ;  that  they  know  whether  the 
courts  are  completely  open  to  them,  and  whether  they  are  assured 
of  getting  their  rights  in  them,  even  against  another  foreigner. 

As  in  certain  aspects  this  question,  although  apparently  one 
wholly  between  private  parties,  really  involves  the  basic  principles 
of  the  law  of  nations,  it  has  seemed  to  me  worthy  the  attention  of 
the  learned  readers  of  the  Harvard  Law  Review,  and  I  thought 
I  could  not  better  comply  with  the  very  gracious  request  of  the 
editor  than  to  take  it  as  the  subject  of  the  article  which  he  was 
pleased  to  ask  from  me. 


1  Translated  by  Mr.  William  C.  Gray. 
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I  will  say,  first,  that  there  is  an  apparently  irreconcilable  conflict 
regarding  this  subject  between  French  and  English-American 
decisions.  By  the  common  law  in  England  and  in  America,  of 
which  judicial  decisions  are  the  great  source,  it  is  hardly  recog- 
nized. The  authors  of  the  best  repute  scarcely  mention  it,^  and 
from  the  small  number  of  cases  to  which  they  refer,  it  can  be 
seen  that  the  governing  principle  is  well  established.  This  is  the 
rule  that  the  native  and  the  foreigner  are  equal.  Whenever  by 
the  rules  as  to  jurisdiction  within  the  state  an  English  or  American 
judge  is  obliged  to  take  cognizance  of  a  suit  interesting  any 
person,  there  is  no  reason  to  ask  if  this  person  is  a  foreigner  or 
a  native,  for  the  rule  is  the  same  in  either  case.  Therefore  the 
defendant  would  not  try  to  elude  possible  judgment  by  pleading 
his  position  as  a  foreigner;  nor  could  the  judge  avoid  taking  juris- 
diction by  declaring  that  the  parties  were  subjects  of  a  foreign 
state.^ 

This  great  rule  is  perfectly  well  known  to  American  jurists,  and 
it  is  needless  to  speak  of  it  further.  In  France  it  is  quite  other- 
wise. The  Civil  Code,  which  has  regulated^  the  jurisdiction  of 
French  tribunals  in  suits  between  Frenchmen  and  foreigners  (and 
has  done  so  in  a  very  partial  spirit),  has  said  nothing  about  their 
jurisdiction  in  suits  between  foreigners.  It  is  therefore  with  us, 
as  in  England  and  America,  left  to  decision ;  but  this  power  has 
been  used  quite  differently.  After  some  years  of  hesitation,  when 
there  was  hope  that  our  tribunals  would  be  freely  opened,  the 
French  courts,  the  Court  of  Cassation  leading,  took  the  position 
that  they  are  on  principle  without  jurisdiction  in  suits  between 
foreigners.*  Since  then  the  principle  has  been  steadily  main* 
tained  by  them,  and  a  searcher  might  count  by  hundreds  the 
decisions  of  every  rank  unweariedly  affirming  the  lack  of  jurisdic- 
tion of  French  courts  in  such  suits.  It  is,  to  be  sure,  a  peculiar 
lack   of  jurisdiction,  hard   to   include  in   the  ordinary  classifica- 

^  Dicey,  Conflict  of  Laws,  Rule  41  and  Comment.  American  notes  (4)  p.  231. 

^  But»  on  the  other  hand,  the  English  citizenship  of  the  parties  can  give  the  English 
courts  jurisdiction,  although  they  would  not  have  it  by  the  other  circumstances  of  the 
case.    This  at  least  can  be  inferred  from  the  case  of  Scott  v,  Seymour,  i  H.  &  C.  219. 

•  Arts.  14,  15,  16. 

^  4  Phillimore,  Int.  Law  726,  describes  the  principle  of  our  jurisprudence  as  a  carica- 
ture of  the  idea  of  the  independence  of  states. 
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tions.  The  defendant  has  the  right  to  set  it  up  and  to  compel 
the  judge  to  give  up  the  case,  but  he  must  make  his  objection 
before  the  trial  is  actually  begun,  in  limine  litio^  otherwise  he 
must  go  on  and  defend  the  suit.  The  judge  may  also  refuse 
to  hear  the  case,  but  he  is  not  obliged  to  do  so.  If  he  prefer 
to  retain  it,  there  is  nothing  irregular,  and  a  decision  so  given 
between  two  foreigners  will  not  be  disturbed  by  the  Court  of 
Cassation.  Such,  then,  is  the  rule  which  is  constantly  applied 
with  us. 

It  is  not  enough  in  law  to  lay  down  a  principle  to  insure  its 
observance;  the  principle  must  be  one  that  suits  the  demands 
of  life,  for  law  is  a  social  science  whose  rules  acquire  value 
only  by  strict  conformity  to  the  needs  of  society.  By  having 
failed  to  recognize  this  great  truth,  our  jurisprudence  has  con- 
demned itself  here  to  furnish  the  pleasing  and  rather  ridiculous 
spectacle  of  an  architect  tearing  down  piece  by  piece  the  building 
he  has  constructed.  The  principle  once  laid  down,  our  judges 
have  not  wished  to  deny  it,  but  they  have  narrowed  it  by  making 
so  many  exceptions  that  its  practical  application  has  been  reduced 
to  a  very  small  compass.  That  is  not  due  to  chance,  and  no  one 
should  be  astonished.  Whenever  an  international  institution  is 
directly  contrary  to  the  needs  of  international  intercourse  it  has 
to  suffer  a  number  of  exceptions  before  it  completely  disappears. 
So  it  was  with  the  droit  (Taubaine.  In  the  eighteenth  century 
it  received  so  many  limitations  that  the  privilege  became  the 
regular  rule,  and  the  old  incapacity  to  receive  and  to  transmit, 
the  very  infrequent  exception. 

Let  us  see,  therefore,  how  this  principle  has  been  narrowed. 
Certain  states  which  have  treaties  with  France  assuring  the 
citizens  of  each  country  free  access  to  the  courts  of  the  other 
escape  its  application ;  so  do  foreigners  who  have  the  **  authorized 
domicile"  in  France  mentioned  in  Article  13  of  the  Civil  Code. 
Besides,  and  most  important,  many  matters  of  legal  inquiry 
are  placed  by  our  decisions  beyond  the  operation  of  this  rule. 
In  suits  as  to  immovables,  actions  in  which  public  order  is  con- 
cerned, and  questions  involving  commercial  obligations  or  pro- 
visional measures,  French  courts  consider  themselves  competent 
to  judge  between  foreigners.  Sometimes,  indeed,  the  mere  cir- 
cumstances of  the  case  seem  to  them  a  sufficient  reason  for  not 
applying  the  principle.  Thus  an  incidental  question  between  two 
foreigners  is  within  the  jurisdiction  of  the  French  courts  when 
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it  is  connected  with  a  principal  action  regularly  before  them ;  and, 
again,  the  principle  yields  when  the  plaintiff  can  prove  that  there 
is  no  foreign  tribunal  before  which  the  action  can  be  brought 

There  are  still  other  exceptions  of  less  importance.  Those  just 
cited  show  sufficiently  the  breaches  made  in  the  principle  and  the 
slight  importance  of  its  application.  It  is  interesting  to  note  that 
of  these  numerous  exceptions  only  one,  the  first,  comes  from 
a  positive  written  law.  All  the  others  have  no  such  support. 
Springing  from  the  free  action  of  the  judges,  they  witness  the 
impossibility  they  found  of  applying  their  general  law  to  most 
cases. 

II. 

Of  these  two  principles  —  one  adopted  in  the  common  law 
countries  and  the  other  in  France  —  which  is  the  better?  Unques- 
tionably the  former.  English-American  jurisprudence  has  had  the 
rare  merit  of  adopting  at  the  outset  and  thenceforward  strictly 
following  the  only  rule  which  satisfies  justice  and  the  only  one 
which  meets  the  needs  of  international  commerce.  And  that 
certainly  ought  not  to  be  forgotten.  We  on  the  Continent  do  not 
hesitate  to  prefer  greatly  our  law  and  decisions  to  the  ancient 
customs  which  have  kept  their  authority  in  English-American  law. 
Whatever  may  be  the  merit  of  this  claim,  we  ought  at  least  to 
acknowledge  that  in  the  international  administration  of  justice 
our  laws,  and  especially  those  of  France,  are  much  inferior  to  that 
system  which  we  do  not  hesitate  to  describe  as  backward. 

What,  in  fact,  is  demanded  by  justice  and  this  international 
intercourse  which  has  become  an  indispensable  factor  in  the  ex- 
istence of  nations?  It  is  that  justice  be  freely  accessible  to 
foreigners;  that  they  shall  enjoy  in  this  respect  perfect  equality 
with  natives ;  in  short,  that  a  man's  status  as  a  foreigner  shall 
never  cause  the  failure  of  a  suit  brought  before  the  proper  judge, 
or  be  a  means  of  his  escaping  a  responsibility  which  he  has 
properly  incurred.  Only  in  this  way  can  the  traveler,  the  mer- 
chant, the  foreigner  settled  in  another  country,  enjoy  security  of 
person  and  property,  and  make  use  without  apprehension  of  the 
benefits  of  international  intercourse.  The  rigorous  exaction  from 
the  foreigner  of  sureties  to  guarantee  his  opponent  against  any 
possible  wrong  the  suit  may  do  him  is  neither  difficult  to  under- 
stand nor  entirely  unjust.  A  foreigner,  with  no  ties  in  the  country 
where  he  brings  his  action,  might  by  flight  escape  the  obligations 
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which  a  reckless  suit  sometimes  causes.  That  is  a  danger  a  legis- 
lator may  rightly  think  it  well  to  guard  against;  but  one  cannot 
justify  or  even  understand  the  exclusion  of  a  foreigner,  merely 
because  he  is  a  foreigner,  from  the  courts  of  justice  before  which 
the  ordinary  rules  of  jurisdiction  would  authorize  him  to  appear. 

This  idea  is  strengthened  if  one  examines  the  reasons  on  which 
the  French  courts  found  their  refusal  to  take  cognizance  of  suits 
between  foreigners.  These  reasons,  repeated  a  hundred  times  in 
the  decrees,  simmer  down  to  two  statements  of  greatly  varying 
importance.  The  French  courts,  they  say,  were  not  established  to 
dispense  justice  to  foreigners,  and  they  add  that  this  extension  of 
their  jurisdiction  would  have  the  inconvenience  of  requiring  them 
to  apply  foreign  laws.  I  would  be  quite  willing  to  call  this  second 
reason  childishness.  French  courts  not  to  apply  foreign  laws? 
They  were  established  to  declare  the  law ;  and  if  the  principles  of 
law  demand  that  foreign  laws  be  applied,  one  cannot  see  upon 
what  pretext  they  would  base  their  refusal.  Moreover,  it  is  pos- 
sible that  foreign  law  may  be  applicable  to  a  suit  between  French- 
men; it  often  is  in  disputes  between  Frenchmen  and  foreigners. 
It  would  not  occur  to  the  French  judge  to  invoke  this  pretext  to 
avoid  deciding  such  suits.  In  what  respect  is  it  weightier  when 
it  is  a  question  of  suits  between  foreigners? 

This  so-called  reason  bears  witness  to  the  diffidence  which  our 
jurisprudence  professes  in  regard  to  foreign  laws;  and  we  recall 
that  this  same  mistrust  causes  our  judges  to  regard  every  ques- 
tion of  the  application  of  foreign  law  as  a  pure  question  of  fact 
whenever  this  application  is  not  commanded  by  some  French 
statute. 

The  first  reason  given  is  of  very  different  value,  and  brings  us  to 
the  heart  of  our  subject. 

The  French  courts  were  established  to  judge  Frenchmen  and 
not  foreigners.  That  is  an  important  statement,  which  deserves 
closer  examination.  Let  us  notice,  first,  that  it  rests  on  no  stat- 
ute. True,  the  law  which  established  our  Court  of  Cassation  de- 
clared that  the  object  of  its  institution  was  to  insure  unity  in  the 
interpretation  of  French  law,  but  that  does  not  at  all  mean  that 
the  French  courts  have  not  the  duty  of  dispensing  justice  to 
foreigners.  The  courts,  therefore,  are  not  obliged  to  take  this 
position,  and  I  shall  try  to  demonstrate  that  it  is  not  sustainable, 
\)eing  contrary  to  the  first  duties  of  the  state. 

No  one  doubts  that  the  fimction  of  dispensing  justice  is  one  of 
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the  essential  attributes  of  the  state.  Indeed,  there  is  no  interest  of 
society  greater  than  that.  The  suum  cuique  tribuere  is  the  first 
condition  of  order  and  of  peaceful  society.  The  state,  natural 
guardian  of  the  rights  of  the  individual  and  of  those  of  society, 
could  not  under  any  pretext  avoid  this  duty.  And  one  will  notice 
that,  for  order  to  exist,  for  the  maintenance  of  the  peace  of 
society,  it  is  not  enough  that  exact  justice  be  done  to  a  certain 
number  of  men;  it  must  be  done  to  all  under  penalty  of  rendering 
social  relations  insecure.  This  security,  this  order,  this  peace, 
the  state  owes  to  foreigners  as  well  as  to  its  own  citizens.  By 
admitting  them  to  its  territory,  by  permitting  them  to  pass  through 
or  to  live  within  its  borders,  it  tacitly  engages  to  see  to  the 
security  of  their  interests.  But  what  security  will  there  be  if  aliens 
cannot  appeal  to  the  courts  on  the  same  terms  as  others,  and  must 
be  resigned  to  living  outside  the  law,  to  being  deprived  of  the 
means  of  obtaining  its  protection?^ 

It  may  be  maintained,  perhaps,  that  our  decisions,  by  excepting 
the  cases  in  which  public  order  is  concerned,  meet  this  need  and 
pay  the  debt  of  the  state  to  the  foreigner.  To  believe  that  would 
be  pure  delusion.  The  only  cases  which  concern  public  order  are 
those  where  it  is  important  to  the  state  that  foreigners  living  within 
the  territory  may  be  brought  before  its  tribunals  or,  on  the  other 
hand,  make  their  complaints  to  them.  Jurisdiction  in  criminal 
cases  is  the  best  example  that  can  be  given  of  such  cases.  It  is 
evidently  not  to  be  admitted  that  a  foreigner  shall  escape  penal  or 
civil  responsibility  for  his  crimes  on  the  ground  that,  as  his  victim 
is  another  foreigner,  the  tribunals  of  the  place  cannot  take  cogni- 
zance of  their  disputes.  Public  order  would  be  too  evidently  in- 
jured by  such  a  decision ;  it  would  hardly  be  less  injured  if  there 
were  refused  to  the  victim  of  a  criminal  or  even  a  civil  offense 
the  power  of  making  complaint  to  the  courts  of  the  state  in  whose 
territory  the  wrongful  act  was  committed.  But  how  many  other 
cases  present  themselves  where  the  refusal  of  the  right  of  action 
to  one  foreigner  in  a  contest  with  another  results  in  a  veritable 
denial  of  justice.  In  most  cases  men  from  a  distance  and  long 
established  in  a  country  will  find  it  impossible  to  secure  the  rights 
they  claim  if  the  local  courts  are  not  open  to  them.     Must  they 


1  We  cannot  therefore  agree  with  Story  (Conflict  of  Laws  §  542)  when  he  declares 
that  this  is  a  matter  of  internal  policy  and  concerns  no  principle  of  international  law. 
It  is  true  that  in  §  557  infitu  the  same  author  uses  appreciably  different  language. 
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to  get  justice  travel  hundreds  or  thousands  of  miles,  leave  their 
homes,  and  interrupt  their  business  to  scour  the  world  in  search 
of  a  judge  with  jurisdiction?  They  will  find  it  easier  to  abandon 
their  rights,  but  will  think  rightly  that  there  is  no  true  security  for 
them  in  a  country  where  they  cannot  obtain  justice,  and  that  in 
this  respect  they  do  not  enjoy  the  advantages  of  international 
intercourse. 

Considerations  of  another  kind  lead  to  the  same  result.  In  every 
civilized  country  aliens  have  so  many  rights  that,  putting  aside 
political  rights,  one  may  say  that  their  condition  is  not  perceptibly 
inferior  to  that  of  citizens.  In  France,  where  our  jurisprudence 
has  remained  faithful  to  the  ancient  distinction  of  the  law  of 
nations  common  to  foreigners  and  to  citizens  and  the  civil  law 
peculiar  to  the  latter,  the  former  of  these  categories  includes  the 
more  numerous  and  the  most  important  rights.  Foreigners  may 
acquire  family  rights  (except  that  of  adoption,  little  practised  now- 
adays), become  owners  of  everything  in  trade,  contract,  —  in  a  word, 
are  capable  of  almost  all  the  acts  of  civil  life.  True,  the  legislation 
which  will  govern  them  will  sometimes  be  foreign,  but  this  circum- 
stance, which  may  compel  the  exercise  of  greater  care,  cannot  in 
the  least  deprive  them  of  the  enjoyment  of  the  rights  which  French 
law  grants  them.  But  what  does  the  legislature  do  when  it  allows 
a  person  to  enjoy  a  certain  right?  It  promises  him  that  it  will  see 
to  the  protection  of  his  right  when  he  has  acquired  it  by  conform- 
ing to  the  conditions  of  the  law.  The  promise  of  the  legislature 
can  have  no  other  meaning ;  if  it  has  not  that,  it  has  none  at  all. 
It  is  seen,  then,  that  the  granting  of  certain  rights  to  foreigners 
implies  an  obligation  on  the  legislature  which  has  done  it  to 
give  its  protection  to  these  rights  in  order  to  oblige  everybody 
to  respect  them.  But  it  is  the  courts  that  give  the  promised 
protection  of  the  rights  of  private  parties.  To  acknowledge  a 
person's  right  and  refuse  the  courts  the  power  to  protect  it,  is 
clearly  inconsistent.  It  is  taking  away  with  one  hand  what  the 
other  gives. 

That  the  matter  has  been  looked  at  otherwise  and  our  de- 
cisions have  made  this  mistake,  is  the  fault  of  the  inexact  idea  our 
courts  have  of  the  right  to  appeal  to  a  court.  They  consider  it  a 
distinct  right,  a  civil  right  which  they  grant  or  refuse  at  pleasure. 
The  truth  is  quite  the  contrary.  To  give  the  word  **  right "  a 
positive  meaning,  one  must  understand  that  any  right  whatever 
includes  the  power  to  appeal  to  the  courts  to  enforce  respect  for 
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It.  The  power  to  go  to  law  is  not  a  distinct  right  which  can  be 
denied  to  anyone  without  compromising  the  existence  of  all 
his  rights.  It  is  one  aspect  of  these  rights,  or,  more  exactly, 
a  phase  of  their  existence,  for  any  right  may  on  occasion  lead  to 
a  lawsuit,  and  unless  suit  is  possible,  there  is  only  an  apparent 
right  Carrying  to  its  logical  consequences  the  idea  that  the 
French  tribunals  were  established  for  Frenchmen  and  not  for 
foreigners  would  put  the  latter  completely  outside  the  law,  and 
make  their  condition  inferior  to  that  of  the  slave  of  ancient  times, 
who  could  sometimes,  at  least,  claim  against  his  master  the  protec- 
tion of  the  magistrate. 

The  numerous  modifications  of  this  principle  made  by  our 
decisions  have  enabled  them  to  escape  such  absurdities,  but  the 
fact  that  these  absurdities  are  its  logical  result  is  enough  to  con- 
demn it. 

Numerous  treaties,  commercial  treaties  especially,  have  clauses 
in  regard  to  the  rights  which  the  subjects  of  each  contracting 
party  shall  enjoy  when  in  the  other's  country.  A  promise  of  free 
access  to  the  courts  is  almost  always  mentioned  among  these 
rights.  Thus  diplomacy,  more  enlightened  on  this  point  than  ouf 
domestic  practice,  shows  that  in  its  opinion  there  are  no  real  rights 
other  than  those  which  may  be  enforced  by  a  prompt  appeal  to 
the  courts.  Our  jurisprudence  has  committed  the  grave  mistake 
of  forgetting  this. 

Thus,  not  only  is  English-American  jurisprudence  decidedly 
superior  in  this  respect  to  that  of  France,  but  it  must  be  said  that 
one  represents  truth,  the  other  error.  It  is  a  double  error,  as  we 
have  seen, — a  fundamental  error  as  to  the  duty  of  the  state  toward 
the  foreigner,  whose  legal  personality  is  respected  only  so  far  as 
the  local  tribunals  are  open  to  him  on  the  same  terms  that  they  are 
to  everybody  else,  and  an  additional  error  in  interpretation  of  law, 
as  it  cannot  be  admitted  that  the  granting  of  any  right  whatever 
to  a  foreigner  does  not  carry  with  it  the  jurisdiction  of  the  courts 
of  the  state,  with  power  to  give  such  right  the  public  protection 
which  is  its  strength.  The  international  rule,  the  only  just  one, 
the  only  admissible  one,  is  therefore  that  in  every  country  there 
ought  to  be  only  one  law  as  to  jurisdiction,  the  same  for  foreigners 
and  for  natives.  But  what  shall  that  law  be,  and  how  should  it  be 
defined  to  avoid  giving  rise  to  hopeless  conflicts  between  states? 
The  examination  of  this  question  will  be  the  object  of  the  third 
part  of  this  article. 
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III. 

If  one  reflects  on  the  social  function  of  the  law,  it  appears  that 
its  aim  is  to  assure  to  everybody  as  certain  and  as  prompt  protec- 
tion of  his  legitimate  interests  as  possible.  A  good  international 
law  as  to  jurisdiction  ought  to  be  brought  forth  by  these  needs, 
which  are  certainly  more  pressing  in  that  field  than  within  a 
nation.  For  if  it  is  vexatious  in  the  latter  case  for  a  pleader  to 
be  in  doubt  as  to  the  judge  to  take  jurisdiction  of  his  case,  it  is 
more  disastrous  still  in  international  relations,  where  he  might 
have  to  seek  the  world  over  for  a  law  that  would  seem  to  be 
fleeing  from  him.  To  assure  international  justice  there  must 
be  a  tribunal  of  competent  jurisdiction  for  every  case  that  may 
arise,  and  it  is  scarcely  necessary  to  add  that  this  tribunal  ought  to 
be  pointed  out  by  rules  so  clear  that  in  general  no  doubt  will 
exist  to  confuse  and  delay  a  suitor  from  the  outset. 

It  is  also  necessary  that  there  should  be  but  one  competent 
tribunal  for  a  case,  for  having  several  results  in  conflict  of  decision 
and  confusion  as  to  rights.  It  clearly  appears  that  such  a  result 
can  be  reached  only  by  an  international  understanding.  A  state 
could  not  admit  that  its  own  tribunals  ought  to  refuse  to  consider 
a  case  simply  because  it  has  been  or  is  now  before  a  foreign  court. 
This  is  what  we  mean  by  saying  that  the  objection  of  lis  pen- 
dens  does  not  extend  from  one  nation  to  another.  The  agreement 
desired  can  be  reached  only  as  the  different  states  adopt  the  same 
principles  in  regard  to  jurisdiction. 

These  fundamental  needs  are  not  the  only  ones  to  consider.  It 
is  necessary  also,  as  a  recent  writer  has  especially  well  brought 
out,^  that  the  action  of  the  law  be  effective.  And  for  this  purpose, 
of  several  tribunals  equally  qualified,  that  one  should  be  given 
jurisdiction  which  can  most  easily  give  its  judgment  suitable 
enforcement.  In  addition,  regard  must  be  had  to  the  accessibility 
of  the  court  to  those  amenable  to  it,  so  that  they  shall  not  be  pre- 
vented by  practical  difficulties  from  taking  their  claims  before  the 
proper  judge,  and  may  without  difficulty  bring  forward  the  evi- 
dence which  will  govern  his  decision. 

With  these  premises  we  can  continue  our  study  and  ask  whether 
the  English-American  or  the  French  system  is  nearer  a  general 

^  Dicey,  Conflict  of  Laws,  General  Prindple  III.,  Intr.  p.  38  ei  uq. 
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type,  capable  of  serving  as  a  rule  to  determine  jurisdiction  in 
international  matters. 

There  is  little  to  say  about  French  jurisprudence  in  this  matter, 
for  it  is  enough  that  a  foreigner  be  a  party  to  the  action  to  cause 
exceptional  rules  as  to  jurisdiction  to  be  applied.  The  French 
plaintiff  always  has  the  right  ^  to  bring  his  foreign  opponent  before 
the  French  tribunals,  and  the  foreigner  suing  a  Frenchman  can, 
according  to  our  law,^  and  should,  according  to  the  interpretation 
put  on  it  by  our  judges,  summon  the  defendant  before  them.  In 
suits  between  foreigners,  the  subject  of  this  article,  our  question 
cannot  arise,  since  on  principle  these  suits  are  outside  the  jurisdic- 
tion. When,  however,  our  judges  make  an  exception  and  consent 
to  hear  such  suits,  they  follow  the  rules  which  are  in  force  as  to 
natives.  Thus  what  in  England  is  the  rule  is  with  us  only  the  ex- 
ception, —  a  very  narrow  exception,  in  truth,  for  it  happens  that 
many  of  the  suits  between  aliens  which  are  before  our  courts  are 
governed  by  special  and  rather  extraordinary  rules  as  to  jurisdic- 
tion. This  is,  for  example,  the  case  with  suits  governed  by  the 
Franco-Swiss  Treaty  of  June  15,  1869,  a  treaty  noted  with  us 
for  the  great  difficulties  of  interpretation  to  which  it  has  given 
rise. 

Finally,  our  domestic  laws  are  simple  enough.  They  rest,  as  is 
well  known,  on  two  great  rules  of  Roman  origin,  —  the  jurisdiction 
of  the  forum  of  the  domicile  in  personal  suits  and  actions  as  to 
movables,  and  the  jurisdiction  (so  natural  that  one  might  call  it 
necessary)  of  the  tribunal  of  the  situs  in  actions  as  to  immovables. 
For  the  convenience  of  commerce  merchants  may  lay  their  cases 
before  the  judge  of  a  place  where  a  promise  was  made  or  goods 
delivered,  and  of  the  place  where  payment  should  have  been  made.' 
In  civil  matters  Article  59  authorizes  a  certain  number  of  excep- 
tions to  the  principles  laid  down.  These  apply  to  circumstances 
where  application  of  the  principles  is  impossible,  as  when  several 
defendants  in  one  action  have  no  common  domicile,  or  to  cases 
where  it  is  especially  convenient  to  have  the  same  class  of  matters 
brought  before  one  judge.  Matters  of  inheritance,  of  bankruptcy, 
of  suretyship,  make  up  this  class.  Finally,  parties  may  by  ap- 
pointing their  domicile  agree  on  a  certain  tribunal  before  which 
to  bring  their  disputes. 

1  Art.  14,  Civil  Code. 

•  Art.  15. 

•  Art.  420,  Code  of  Civil  Procedure. 
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Artificial  persons  (associations  invested  with  a  legal  personality) 
are  subject  on  principle  to  the  same  rules  of  jurisdiction  as  natural 
persons. 

The  English-American  system  (^/assent  les  Immortels  conduc- 
teurs  de  ma  langue  que  je  ne  dise  Hen  quipuisse  itre  repris)  seems 
a  little  more  complicated.  English  jurists  put  on  an  equality 
principles  which  have  very  different  weight.  Thus  the  questions 
of  jurisdiction  over  divorce,  validity  of  marriage  and  legitimacy, 
and  of  bankruptcy,  succession,  and  administration  are  of  a  rather 
exceptional  character.  The  nature  of  the  interests  demands  the 
application  of  special  rules  of  jurisdiction,  either  because  it  is  con- 
venient that  a  single  judge  have  before  him  all  the  suits  relative  to 
a  single  legal  matter  (succession,  bankruptcy),  or  because  a  certain 
judge  may  be  better  placed  than  others  to  appreciate  the  weight 
of  the  respective  claims  of  the  parties.  Above  these  rules  of  an 
exceptional  nature  there  are  some  general  principles.  They  are 
the  jurisdiction  of  the  forum  ret  sita  over  immovables,^  and  the 
rule  laid  down  for  actions  in  personam.  Let  us  dwell  on  this  latter. 
Actions  in  personam  are  the  most  common  of  all,  and  in  dealing 
with  them  the  English-American  practice  differs  most  from  the 
ideas  held  on  the  Continent,  especially  in  France. 

Jurisdiction  of  English  courts  of  justice  over  personal  actions 
depends  on  rules  quite  different  from  those  which  governed  Roman, 
and  still  control  French  law.  More  than  that,  the  very  spirit  of 
these  rules  and  the  manner  of  their  construction  belong  to  systems 
very  far  apart.  In  France  (as  formerly  in  Rome)  one  asks  first  if 
the  French  courts  have  jurisdiction;  this  primary  question  out  of 
the  way,  the  law  gives  the  complainant  a  way  of  summoning  his 
opponent  before  the  tribunal  which  is  to  judge  him.  In  England 
and  in  America  the  process  is  reversed ;  one  seeks  first  to  find  out 
if  the  writ  of  summons  (J* assignation)  can  be  legally  delivered  to 
the  person  wanted  (personal  service)  or  something  equivalent  done 
(substituted  service).^  Then,  once  it  is  established  that  the  writ 
can  be  regularly  served,  the  jurisdiction  of  the  English  courts  natu- 
rally follows.  In  France  we  should  call  that  putting  the  cart  before 
the  horse. 

The  two  great  traditional  rules  of  English  law  in  regard  to 
jurisdiction  are   thus  described:  Whenever  the   defendant,  even 

^  Dicey,  Conflict  of  Laws,  Rule  43. 

^  When  in  an  action  in  penonam  the  role  as  to  the  legal  service  of  a  writ  defines  the 
limits  of  the  court's  jurisdiction.    Dicey  254. 
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if  only  passing  through  the  country,  is  found  on  English  soil,  so 
that  in  consequence  the  writ  of  summons  can  be  personally  served, 
the  English  courts  can  take  cognizance  of  the  personal  actions 
which  concern  him.  And  conversely,  in  principle  at  least  (for 
this  second  rule  is  far  from  being  as  absolute  as  the  first  ^), 
whenever  the  writ  cannot  be  delivered  to  the  defendant  per- 
sonally, because  he  is  not  on  English  soil,  the  English  courts  have 
no  jurisdiction  over  him.  We  do  not  think  these  rules  could  form 
the  basis  of  a  good  international  system  of  jurisdiction.  They 
represent  for  us  the  law  of  a  period  when  the  working  of  justice 
was  uncertain,  its  means  of  action  few  and  limited,  and  when  the 
first  condition  of  obtaining  the  satisfaction  demanded  from  a 
debtor  was  the  ability  to  put  your  hand  on  his  collar.  At  that 
same  time  the  magistrates  oi  out  parlements  were  obliged  to  leave 
their  seats  to  watch  personally  over  the  execution  of  their  decrees. 
It  is  common  knowledge  that  this  was  the  origin  of  the  judicial 
vacations.  Moreover,  it  must  be  noticed  that  in  those  old  days 
the  arrest  of  tlie  body  was  the  common  right,  so  that  the  presence 
of  the  debtor  at  the  bar  of  the  tribunal  was  usually  a  sufficient 
guarantee  to  the  creditor  of  the  effective  execution  of  his 
judgment.  Times  have  changed,  however.  To  eyes  not  accus- 
tomed to  these  things  by  the  daily  course  of  practice  such 
principles  seem  very  extraordinary,  and  in  fact  the  presence  of 
the  debtor  cannot  always  be  a  good  reason  for  passing  judgment 
upon  him.  If  this  presence  is  purely  accidental,  the  judgment 
thus  rendered  will  perhaps  not  be  consistent  with  the  interest 
of  the  creditor,  of  the  debtor,  or  even  of  justice.  The  French  rule 
of  jurisdiction  —  the  tribunal  of  the  domicile  —  is  certainly  better. 
It  is  the  one  which  best  regards  the  security  of  the  defendant, 
which  secures  the  judge  best  fitted  to  decide  the  suit,  and  in  the 
greatest  number  of  cases  insures  the  effectiveness  of  the  judgment 
In  a  certain  sense  English  jurisprudence  recognizes  the  superiority 
of  this  last  principle,  and  uses  it  largely  in  matters  of  divorce  and 
legitimacy.  Moreover,  it  does  not  regard  the  mere  presence  of 
the  defendant  within  the  territory  of  the  court  as  an  international 
principle  of  jurisdiction,  and  when  in  England  the  question  is  one, 
not  of  deciding  a  case,  but  of  giving  effect  to  a  foreign  judgment, 
the  judges  decide  the  jurisdiction  of  that  foreign  court  by  con- 


1  Cf.  Dicey,  Conflict  of   Laws,  Rule  45;  and  4  Phillimore,  International  Law 
7*4- 


Digitized  by 


Google 


JURISDICTION  OVER  FOREIGNERS.  337 

sidering  not  merely  the  presence  of  the  defendant,  but  other  less 
accidental  circumstances  as  well.  Domicile  of  the  defendant 
within  the  territorial  jurisdiction  of  the  court  is  one  of  these. 

The  jurisdiction  of  the  court  of  the  place  over  immovables  and 
of  that  of  the  domicile  over  personal  actions  and  movables  seems 
the  principle  on  which  the  nations  might  come  to  an  agreement. 
Adding  to  these  two  chief  rules  of  jurisdiction  that  of  the  forum 
chosen  by  the  parties  when  they  have  beforehand  designated  their 
judge,  there  would  seem  to  be  a  simple  and  satisfactory  system 
of  general  principles.  Of  these  three  rules,  the  first  and  the  last 
are  everywhere  recognized ;  between  French  and  English- Ameri- 
can jurisprudence  there  is  a  difference  only  as  to  the  second.  One 
may  think  there  is  nothing  insuperable  in  this  difference. 

But  this  is  not  enough.  We  know  that  practical  needs  in  all 
countries  lead  the  legislatures  to  decree  certain  exceptions  to  the 
rules  of  jurisdiction  they  have  adopted.  In  this  field  likewise  an 
agreement  is  desirable;  upon  what  basis  could  it  be  put?  It 
seems  that  the  desired  unity  can  be  obtained  only  by  reducing 
the  exceptions  to  indispensable  cases.  It  might  still  happen, 
therefore,  that  in  the  same  country  the  rules  of  jurisdiction  would 
not  be  identical  for  suits  between  natives  and  those  in  which 
foreigners  were  concerned.  That  would  be  a  real  inconvenience, 
but  a  much  smaller  one  than  results  from  a  multiplicity  of  compe- 
tent jurisdictions  or  from  the  lack  of  them. 

The  study  of  English  decisions  seems  fitted  to  teach  us  the 
number  and  the  good  sense  of  the  exceptions  to  be  admitted. 
We  know  already  that  a  writ  of  summons  cannot  be  delivered 
to  a  person  who  is  out  of  the  territorial  limits  of  the  court.  This 
principle,  however,  has  some  modifications.  There  is  a  certain 
number  of  cases  in  which  the  judge  may  authorize  the  plaintiff 
to  serve  process  out  of  the  jurisdiction.  It  is  almost  useless  to 
remark  that  the  judge,  whose  power  to  do  this  is  discretionary, 
will  authorize  such  exceptional  procedure  only  when  his  jurisdic- 
tion rests  upon  some  especially  serious  considerations.  There- 
fore the  list  of  cases  in  which  service  out  of  the  jurisdiction  is 
permitted  is  of  a  kind  to  show  us  what  exceptions  it  would  be 
well  to  make  to  our  general  rules. 

But  we  also  find  in  English  decisions  a  means  of  attaining 
greater  precision  and  of  setting  up  a  sort  of  counter-proof;  that 
is  the  examination  of  the  cases  which  consider  foreign  courts  to 
have  jurisdiction  and  order  the  execution  of  their  judgments.     If 

23 
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we  enumerate  the  cases  of  service  out  of  the  jurisdiction  as  shown 
by  the  Rules  of  the  Supreme  Court  of  1883,  we  find  that  they 
relate  to  the  following  actions:  actions  regarding  immovables 
situated  within  the  territory  over  which  there  is  jurisdiction  or 
against  persons  domiciled  or  ordinarily  residing  there;  actions 
concerning  the  succession  to  the  property  of  one  dying  domiciled 
within  the  territorial  jurisdiction ;  actions  arising  from  a  contract 
that  should  be  executed  there,  or  intended  to  prevent  or  remedy 
a  tort  in  the  same  place;  actions  naturally  joined  to  another 
against  a  defendant  who  has  been  regularly  served.  This  is  our 
first  criterion.  Let  us  now  look  at  the  second.  Here  the  task 
is  harder^  for  there  are  no  well  settled  rules  in  English  law  on  this 
point  Westlake  even  shows  with  suitable  proof  that  the  older 
cases  rested  on  no  fixed  rule,  and  confined  themselves  to  following 
the  suggestions  of  natural  justice.^  More  recent  decisions  arc 
little  more  distinct  and  are  not  easy  to  analyze.  The  most  certain 
point,  however,  is  that  one  who  has  voluntarily  accepted  a  foreign 
jurisdiction  will  be  unwelcome  if  he  disputes  it  before  an  English 
court.  This  voluntary  submission  may  appear  in  several  ways. 
It  sometimes  results  from  a  contract  made  between  the  parties, 
sometimes  from  the  fact  that  the  loser  himself  began  the  action 
in  a  foreign  court,  and  most  often  from  the  fact  that  the  defendant 
in  such  a  suit  appeared  without  objection.  One  may  also  say  that 
the  courts  of  the  country  of  which  the  defeated  party  is  a  subject  or 
resident  have  jurisdiction.^  But  this  word  "resident,"  borrowed 
from  the  celebrated  case  of  Schibsby  v,  Westenholz,  gives  rise  to 
difficulty.  Does  it  mean  the  simple  fact  of  presence  on  the  soil,  and 
is  this  presence,  which  would  be  enough,  as  we  have  seen,  to  give 
jurisdiction  to  an  English  court,  enough  to  make  certain  and  effec- 
tive in  England  the  jurisdiction  of  a  foreign  court?  Dicey  inclines 
to  the  opinion  that  it  is ;  Westlake  is  more  doubtful.'  If  I  may 
be  permitted  to  express  an  opinion,  I  will  suggest  that  the  lan- 
guage of  the  judge  applies  better  to  a  residence  equivalent  to 
domicile  than  to  a  mere  sojourn,  for  he  speaks  of  a  residence  pro- 
curing to  him  who  proves  it  the  benefit  of  the  laws  of  the  country 
or  imposing  on  him  the  duty  of  a  temporary  allegiance  to  its 
sovereign.  Does  not  this  apply  solely  to  domiciled  foreigners? 
There  can  be  seen  in  the  most  recent  English  decisions  a  certain 

1  Westlake,  Private  International  I^w  344. 

2  See  the  opinion  of  Fry,  J.,  in  Roussillon  v.  Roussillon,  Dicey,  loc.  cit,  37a. 
•  Dicey,  ioc.  ciL  374 ;  Westlake,  he.  cit.  344. 


Digitized  by 


Google 


JURISDICTION  OVER  FOREIGNERS.  339 

tendency  to  take  account,  in  considering  the  jurisdiction  of  foreign 
courts,  oiXki^  forum  contractus  celebrati,  especially  if  there  is  joined 
with  it  some  other  favorable  circumstance,  such  as  the  fact  that 
the  place  of  making  a  contract  is  also  that  of  its  execution.^  If 
an  idea  of  strict  reciprocity  always  enlightened  the  minds  of 
jurists  and  magistrates,  the  cases  in  which  they  recognize  the  juris- 
diction of  others  would  be  exactly  the  same  as  the  ones  in  which 
they  claim  it  themselves.  It  has  not  been  so,  however,  and  Eng- 
lish jurisprudence  shows  itself  much  more  positive  in  asserting 
its  own  jurisdiction  than  in  recognizing  that  of  others.  It  would 
be  wrong  to  reproach  it  for  this,  however.  It  is  4  failing  common 
to  all  judges  of  all  countries.  Yet  it  is  certain  that  we  ought  to 
hold  as  best  established  the  cases  of  jurisdiction  having  both  this 
domestic  and  foreign  recognition.  It  is  only  in  these  cases  that 
the  need  is  met  as  adequately  as  it  would  be  in  special  courts. 
May  there  be  other  cases?  Perhaps,  at  least  so  far  as  a  true  neces- 
sity seems  to  justify  them.^ 

We  will  confine  ourselves  to  these  very  general  hints,  not  pre- 
tending to  exhaust  a  subject  large  enough  to  fill  volumes.  If  a 
lesson  can  be  drawn  from  these  few  pages,  it  is  simply  this :  the 
French  and  English-American  laws,  so  absolutely  opposed  in  this 
matter  of  jurisdiction,  would  find  every  advantage  in  coming  to  an 
understanding  and  uniting  on  a  general  law  which  would  be  a  sat- 
isfactory compromise.  Is  this  change  possible ;  or  would  it  clash 
too  strongly  with  the  individuality  of  the  states  concerned?  These 
questions  I  leave  to  those  more  able  than  I.  The  hydrographers 
inform  us  that  the  British  Channel  is  not  a  very  deep  body  of 
water;  perhaps  it  would  be  possible  to  build  this  bridge  between 
the  two  countries  while  waiting  for  another.  And  it  would  be  of 
great  importance.  Until  the  world  can  be  brought  to  accept  a 
single  system  of  private  international  law  —  and  in  spite  of  the 
progress  in  that  direction  of  late  years  it  seems  that  a  very  long 
time  will  pass  before  that  ideal  will  be  attained  —  the  laws  applied 
to  any  subject  will  vary  with  the  tribunal  before  which  it  comes. 
The  establishment  of  clear-cut  laws  in  regard  to  jurisdiction,  easily 

1  Westlake,  loc.  cit.  345. 

<  It  will  be  noticed  that  these  two  exceptions  to  the  general  rules  as  to  jurisdiction 
are  accepted  in  the  Franco-Belgian  treaty  of  July  8,  1899.  This  treaty,  the  provisions 
of  which  might  usefully  be  consulted  when  considering  the  drawing  up  of  an  agreement 
as  to  jurisdiction,  establishes  also  special  courts  in  matters  of  guardianship,  succession, 
and  bankruptcy.  On  these  special  points,  again,  it  is  probable  that  an  agreement  might 
be  had. 
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understood  and  universally  respected,  would  allow  everyone  to 
know  by  what  law  he  will  be  judged.  The  lack  of  certainty  in 
the  law  would  be  so  much  diminished.  Is  not  lessening  the  un- 
certainty of  law  one  of  the  most  signal  services  we  can  render  to 
private  interests? 

A.  PilUt. 

University  op  Paris,  February  6,  1905. 
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TIDE-FLOWED   LANDS  AND   RIPARIAN 
RIGHTS    IN    THE  UNITED   STATES. 

THE  United  States  Supreme  Court  has  frequently  called 
attention  to  the  fact  that  titles  to  the  shore  and  shore  rights 
are  matters  of  local  state  law  in  which  the  court  must  follow  the 
local  decisions,  and  some  of  the  best  considered  cases  in  the  sev- 
eral state  courts  also  refer  to  their  own  law  as  different  from  that 
of  other  states.^  But  nevertheless  it  does  not  seem  to  be  generally 
understood  that  there  are  two  well  defined  theories  of  riparian 
rights  and  the  state's  title  to  tide-flowed  lands  in  this  country, 
and  much  less  that  these  two  theories  have  distinctive  historical 
origins. 

The  first  of  these  is  frequently  referred  to  in  the  reports  of  the 
United  States  Supreme  Court  and  other  cases  as  the  common  law 
of  the  United  States  upon  these  subjects.  It  is  best  and  most  fully 
exemplified  in  the  law  of  Connecticut,  where  the  riparian  owner 
has  had  the  exclusive  right  to  wharf  and  fill  out  in  front  of  his 
upland  since  early  colonial  days,  and  it  is  referred  to  as  having 
grown  up  by  custom.^  This  exclusive  right  grows  out  of  the  loca- 
tion of  the  upland  which  furnishes  the  only  right  of  access  to  the 
shore.  But  the  right  of  access  is  not  a  mere  technical  access,  as 
we  shall  see  it  is  in  New  York,  nor  is  it  limited  to  an  access  to 
a  technical  **  channel "  at  low-water  mark,  as  apparently  in  Massa- 
chusetts, but  it  is  the  substantial  and  useful  right  to  reach  the 
deep  channel  used  in  practical  navigation.'  In  common  with 
all  modern  cases,  the  Connecticut  court  holds  that  the  technical 
fee  below  high-water  mark  is  in  the  state,  and  the  right  of  the 
riparian  owner  is  therefore  stated  to  be  in  the  nature  of  a  franchise. 
But  whatever  may  be  its  proper  definition,  this  riparian  right  is  a 

^  See  Shivelyv.  Bowlby,  152  U.  S.  i,  26, 57;  Sage  z/.  New  York,  154  N.  Y.  61,78;  Gould 
V,  Hudson  River  R.  Co.,  6  N.  Y.  522,  539 ;  Boston  v,  Richardson,  105  Mass.  at  p.  361. 

*  Swift's  System  341-342  (1795).  In  East  Haven  v,  Hemingway,  7  Conn,  at  p.  203, 
the  court  say :  "  It  stands  on  the  same  ground  of  general  usage  which  is  at  the  foundation 
of  the  Common  Law." 

•  Prior  V,  Swartz,  62  Conn.  132.  In  Illinois  Cent.  R.  Co.  v.  People  of  Illinois,  146 
U.  S.  at  pp.  449-450  the  Supreme  Court  also  placed  the  limit  of  the  riparian  owner*s  right 
at  practical  navigability.    See  also  same  case  on  further  appeal,  1S4  U.  S.  77. 
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valuable  right  of  property  of  which  the  owner  cannot  be  deprived 
without  compensation,^  and  early  became  so  nearly  a  title  to  tide- 
flowed  flats  that  the  owner  could  convey  them  separately  from  his 
upland.  Finally,  the  title  of  the  state  is  so  technical,  and  held  so 
fully  for  the  common  public  benefit,  that  the  establishment  of 
harbor  lines  "  is  only  the  exercise  of  the  police  or  supervisory 
power  vested  in  the  legislature,  —  the  power  to  enact  such  laws  as 
they  deem  reasonable  and  necessary  for  the  regulation  of  the  use 
by  riparian  proprietors  of  their  qualified  right  in  the  soil  of  the 
shore,"  ^  and  in  Prior  v.  Swartz  it  was  held  that  the  owner  of  a 
wharf  could  dredge  a  channel  in  front  of  it  to  navigable  water, 
although  he  thereby  destroyed  oyster  beds  planted  under  authority 
of  the  state.* 

The  second  theory  is  most  readily  stated  from  the  law  of  New 
York.  There  the  state  owns  the  soil  below  high-water  mark  in 
such  a  sense  that  it  can  be  granted  away  at  pleasure  to  either  the 
upland  owner  or  to  any  stranger,  and  if  an  owner  of  the  upland 
builds  a  wharf  without  a  special  grant  of  the  soil  from  the  state,  it 
is  subject  to  the  rightful  power  of  the  state  to  destroy  it  or  its 
value  without  making  compensation.  For  many  years  after  the 
case  of  Gould  v,  Hudson  River  Co.,*  decided  in  1852,  it  was 
supposed  that  the  title  of  the  state  was  unqualified  and  that 
the  riparian  owner  had  absolutely  no  rights,  not  even  that  of  access 
to  tide-water.  More  recent  cases  have  slightly  modified  this  view, 
and  established  the  principle  that  the  state  holds  its  title  in 
trust  for  the  promotion  and  protection  of  commerce  and  navigation, 

1  Fariht  Steel  Co.  v.  Bridgeport,  60  Conn.  278. 

Accord:  Yates  v.  Milwaukee,  10  Wall.  (U.  S.)  497,  503-504;  Chapman  v,  Oshkosb, 
etc.,  R.  R.,  33  Wis.  629,  636-638  (River);  Delaplacine  v,  Chicago,  etc.,  R.  R.,  42  Wis. 
214,  226-233  (Lake) ;  Priewe  v,  Wisconsin, etc.,  Society,  93  Wis.  534, 549-552 ;  Brisbine 
V,  St.  Paul,  etc.,  R.  R.,  23  Minn.  114, 129-130;  Carli  v.  Stillwater,  etc.,  Ry.  Co.,  28  Minn. 
373,  380;  Union  Depot  Co.  v.  Brunswick,  31  Minn.  297,  300-303;  Myers  v.  City  of  St. 
Louis,  82  Mo.  367,  378. 

See  also  Mr.  Justice  Potter  in  Steam-Engine  Co.  v.  Steam  Ship  Co.,  12  R.  I.  at  p. 

367. 

^  State  V.  Sargent,  45  Conn.  358.  The  Connecticut  view  that  harbor  lines  are  an 
exercise  of  the  police  power  for  the  preservation  of  navigation  is  also  held  by  the 
Supreme  Court  of  the  United  States  in  Illinois  Cent.  R.  Co.  v.  People  of  Illinois,  146 
U.  S.  at  p.  459. 

«  In  accord  with  the  law  of  Connecticut  are  :  Clement  v.  Burns,  43  N.  H.  609;  Con- 
cord Co.  V,  Robertson,  66  N.  H.  i ;  Hanford  v.  St.  Paul  Ry.  Co.,  43  Min.  104 ;  Nor- 
folk City  V.  Cooke,  27  Gratt.  (Va.)  438;  Gough  v.  Bell,  22  N.  J.  Law  441,  and  Arnold 
V,  Mundy,  6  N.  J.  Law  i. 

«  6  N.  Y.  522. 
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and,  of  course,  its  grantees  can  take  no  better  title  than  it  has 
itself.  Within  the  tnist,  however,  the  title  of  the  state  is  still 
so  superior  to  any  rights  of  the  riparian  owner  that  the  latter  may 
be  deprived  of  all  riparian  rights,  including  his  right  of  access 
to  tide-water,  without  compensation,  provided  the  state  and  its 
grantee  do  so  by  improvements  for  the  benefit  of  commerce.  But 
if  an  improvement  is  for  any  other  purpose,  although  a  public  one, 
the  riparian  owner  is  entitled  to  compensation.  As  it  now  stands, 
however,  it  is  strongly  intimated  that  even  in  this  case  he  can 
collect  only  nominal  damages,  because  the  only  access  to  which 
he  is  entitled  is  by  such  boats  as  could  reach  his  land  at  high-water 
mark,  in  place  of  the  very  substantial  damages  given  by  modern 
English  authorities  in  similar  cases.^ 

The  law  of  New  Jersey  as  now  established  and  that  of  Massa- 
chusetts are  the  same  as  New  York,  except  that  in  both  the  title  is 
an  absolute  commercial  title  subject  to  no  trust  for  the  public,  and 
except  that  in  Massachusetts  by  force  of  the  colonial  ordinance  of 
1647  the  state's  title  stops  at  low- water  mark  or  the  100 rod  line 
from  high-water  mark.  This  ordinance  gave  the  riparian  owners  a 
title  between  high  and  low-water  marks,  but  the  title  was  later  held, 
in  Commonwealth  v,  Alger,*  to  be  subject  to  the  police  power 
of  the  state  for  the  benefit  of  navigation  to  lay  a  harbor  line 
between  high  and  low  water  and  thereby  limit  the  use  of  the  shore 
by  such  owner.  The  title  of  the  riparian  owner  in  Massachusetts 
between  high  and  low  water  is,  therefore,  now  in  substance  the 
same  as  that  of  a  riparian  owner  in  Connecticut. 

It  would  seem  that  the  mere  statement  of  the  two  theories  would 
show  that  they  were  necessarily  antagonistic, —  that  there  could 
not  be  a  right  of  property  in  the  owner  of  the  upland  of  which  he 
could  not  be  deprived  without  compensation,  and  at  the  same  time 
such  a  title  in  the  state  that  the  privilege  of  the  upland  owner  to 


1  The  following  cases  sufficiently  trace  and  explain  the  law  of  New  York :  Lansing 
V.  Smith,  4  Wend.  (N.  Y.)  9;  People  v.  N.  Y.  &  S.  I.  F.  Co..  68  N.  Y.  71 ;  Sage  v. 
New  York,  154  N.  Y.  61 ;  The  Matter  of  the  City  of  New  York,  168  N.  Y.  134;  s.  c. 
sub  fwm.  Matter  of  Boos,  56  L.  R.  A.  500. 

For  English  cases  giving  substantial  damages  for  loss  of  access,  see  Duke  of 
Buccleugh  V.  Metropolitan  Board,  L.  R.  5  H.  L.  418;  Atty.-General  v,  Wemys,  13  App. 
Cas.  192;  North  Shore  Ry.  Co.  v.  Prior,  14  App.  Cas.  612. 

*  The  three  Pacific  coast  states  and  probably  some  others  have  also  adopted  the  law 
of  New  York.     Eisenbach  v.  Hatfield,  2  Wash.  234 ;  Bowlby  v.  Shively,  22  Or.  4x0. 

See  the  legislation  referred  to  in  People  v,  Williams,  64  Cal.  498,  and  in  Webber  v. 
Commissioners,  18  Wall.  (U.  S.)  57. 
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wharf  out  is  a  mere  revocable  license.  But  very  naturally  in  those 
states  holding  to  the  Connecticut  theory  the  cases  usually  arise 
between  private  parties,  while  in  those  following  New  York  the 
controversy  is  commonly  between  the  state  or  its  grantee  on  the 
one  hand  and  the  owner  of  the  upland  on  the  other.  Hence  it  is 
not  always  perceived  that  the  cases  in  the  two  sets  of  states  are  not 
different  phases  of  one  law  common  to  both,  and  the  courts  of  New 
Jersey  have  actually  adopted  the  view  that  their  earlier  cases  de- 
cided between  private  parties  were  not  inconsistent  with  a  com- 
mercially salable  title  by  the  state  when  the  latter  was  ready  to 
assert  it  A  comparison  of  the  dissenting  and  majority  opinions, 
in  the  two  cases  of  Martin  v,  Waddell  ^  and  Illinois  Central  R.  R. 
Co.  V,  People  of  Illinois^  will  also  fully  demonstrate  that  the 
theories  are  irreconcilable. 

It  will  be  seen  however  that  the  two  theories  agree  in  one  point, 
that  the  incidents  of  the  enjoyment  of  the  soil  below  high  water  is 
in  its  nature  private  property.  No  one  denies  that  the  state  as 
the  conservator  of  public  interests  may  control,  improve,  and  regu- 
late the  use  of  navigable  waters  for  the  benefit  of  the  people  at 
large,  —  in  other  words,  that  the  state  has  the  jus  publicum  of 
Lord  Hale  and  other  writers.  But  the  question  whether  the  state 
in  addition  to  its  interest  for  the  people  at  large  has  retained  or 
can  now  seize  upon  property  in  the  shore  which  necessarily  has 
from  its  location  the  incidents  of  private  commercial  property,  and 
make  a  profit  for  itself  from  its  sale,  is  a  very  different  matter. 
How  do  there  happen  to  be  these  two  theories  in  the  United 
States  ?  The  contention  that  the  state  has  a  title  to  land  under 
tide-water  which  it  may  sell  and  convey  depends  historically  upon 
the  theory  that  t\\Q  Jus  privatum  or  private  property  in  the  soil  was 
prima  facie  in  the  crown,  and  not  in  the  owner  of  the  upland.  In 
1849  Sergeant  Mereweather,  in  his  argument  in  Dickens  v.  Shaw,* 
said  in  speaking  of  this  theory:  "Up  to  the  period  when  the 
Stuarts  succeeded  to  the  throne,  there  is  not  the  slightest  pre- 
tense or  shadow  of  a  case  —  document  or  record  —  to  show  that 
any  such  prerogative  existed." 

If  it  is  true  or  substantially  true  that  ih^  prima  facie  title  was  a 
new  theory  at  the  time  of  the  founding  of  our  American  colonies, 
it  is  certainly  a  fact  which  should  be  fully  considered  in  determin- 
ing what  is  the  American  law  upon  this  subject. 

1  16  Pet  (U.  S.)  367.  «  14  U.  S.  387. 

^  Published  in  Hall  on  the  Seashore,  Append,  p.  cvi. 
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Sergeant  Mereweather  adduced  many  grants  and  cases  to  sus- 
tain his  position  that  the  theory  was  comparatively  a  modern  one, 
and  following  him  there  was  a  considerable  controversy  upon  the 
subject.  On  this  side  of  the  Atlantic  we  must  necessarily  depend 
upon  English  investigators  and  their  published  works,  and  among 
these  none  is  more  valuable  than  Stuart  A.  Moore's  History  and 
Law  of  the  Foreshore  and  Sea  Shore,  —  valuable  not  so  much  for 
his  conclusions,  although  they  are  of  great  importance,  as  for  the 
very  large  number  of  facts  given  by  him  bearing  upon  his  subject. 
His  work  is  generally  accessible,  and  space  permits  only  the  brief- 
est reference  to  a  few  of  the  more  important  facts  for  our  purpose. 
Mr.  Moore  shows  that  by  the  end  of  the  reign  of  King  John  sub- 
stantially all  the  sea-coast  of  England  had  been  granted  in  manors, 
and  that  in  very  few  instances  was  there  any  express  mention  of 
the  shore.  But,  on  the  other  hand,  he  says,  "  no  case  has  been 
found  and  no  case  can  be  found,  in  which  it  is  shown  that  in  any 
ancient  grant  the  crown  has  specifically  or  impliedly  reserved  the 
JUS  privatum  in  the  shore."  ^  The  taking  of  wreck  in  itself  was  not 
an  incident  of  title,  but  a  royal  franchise  which  was  the  subject  of 
special  grant.  There  were,  however,  many  grants  of  the  right  to 
take  wreck  within  the  lands  of  the  grantee,  and  Lord  Hale,  the 
mainstay  of  the  prima  fade  theory,  justly  refers  to  these  grants  of 
wreck  infra  manerium  as  strong  presumptive  evidence  that  where 
they  occur  the  title  to  the  shore  was  in  their  owner  as  his  private 
property. 

The  times  of  Edward  L  and  Edward  HL  were  the  times  of  the 
wars  in  France,  which  unquestionably  required  large  funds  for  their 
prosecution.  Mr.  Moore  has  given  a  full  account  of  the  minute 
inquisitions  in  these  reigns  in  the  attempts  to  discover  encroach- 
ments upon  the  royal  prerogative  and  property  and  thereby  in- 
crease the  royal  revenues.  These  inquisitions  were  certainly  well 
adapted  to  discover  property  rights  of  the  crown,  but  although 
the  Hundred  Rolls,  many  of  which  are  now  accessible,  show  many 
presentments  for  illegally  taking  wreck,  and  encroachments  upon 
the  public  rights  of  the  crown,  yet  "  not  a  single  instance  occurs 
in  which  it  is  suggested  that  the  king  had  then  an  interest  of 
property  in  the  foreshore  outside  of  the  royal  manors,  although 
he  has  an  interest  of  jurisdiction  over  the  whole  foreshore."^ 

The  account  of  the  origin  of  Hi^^  prima  fade  theory  is  extremely 

1  Pp.  27-28.  «  Moore  45. 
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interesting.  The  confiscation  of  church  and  college  lands  by 
Henry  VIII.  and  Edward  VI.  led  to  the  concealment  of  many 
titles,  and  these  concealments  gave  rise  to  the  "title  hunters,"  who, 
discovering  or  pretending  to  discover  concealed  titles,  obtained  from 
the  crown  grants  of  such  lands,  which  became  known  as  *'  fishing 
grants."  They  then  could  sue  in  the  courts  or  compromise  with 
those  in  possession.  It  was  one  of  these  title  hunters,  Thomas 
I^iggcs,  who,  wishing  to  obtain  possession  of  certain  marsh  land 
which  had  been  originally  below  high-water  mark,  first  invented 
the /r//»aya^ri>  theory,  publishing  it  in  a  pamphlet  in  the  reign  of 
Elizabeth,  A.  D.  1568-9.  During  the  remainder  of  this  reign  and 
the  reign  of  James  I.  these  "  fishing  grants  "  became  an  intolerable 
burden,  and  Mr.  Moore  says  comprehended  at  least  one  half  the 
land  of  England. 

We  now  reach  chronologically  three  or  four  facts  of  great  im- 
portance in  determining  the  common  law  which  was  brought 
here  by  the  American  colonists,  —  important  because  they  oc- 
curred at  the  time  of  the  early  founding  of  this  country.  The 
first  of  these  is  the  first  statute  of  limitations,^  with  the  title  "  An 
Act  for  the  General  Quiet  of  the  Subject  against  all  Pretenses  of 
Concealment  Whatsoever,"  and  which  forbade  inter  alia  the  crown 
or  its  grantees  from  disturbing  any  possession  which  had  existed 
for  sixty  years  or  more.  After  the  accession  of  Charles  I.,  how- 
ever, the  crown  promptly  asserted  that  the  shores  and  lands  pre- 
viously flowed  by  the  tide  were  not  within  the  scope  of  this  statute, 
and  about  1630  there  began  the  litigation  over  the  Wapping 
Wall  in  London.  This  finally  developed  into  the  case  of  Attorney- 
General  V.  Philpott,  which  is  a  second  fact  important  for  our  pur- 
pose. The  same  court  which  Charles  had  packed  to  obtain  his 
famous  judgment  in  the  shipmoney  case,  having  refused  a  trial  by 
jury,  decided  in  favor  of  the  crown's  rights,  and  possession  was 
obtained  of  a  few  houses  upon  the  banks  of  the  Thames.  Then 
followed  suits  of  ejectment  in  the  Common  Pleas  brought  by  the 
lessors  of  those  dispossessed  against  the  new  tenants,  and  jury  after 
jury,  Mr.  Moore  tells  us,  decided  against  the  crown  and  its  tenants 
until  those  tenants  became  the  laughing  stock  of  London.  This 
litigation  was  still  proceeding  when  the  more  important  events  of 
the  Long  Parliament  and  the  rebellion  of  1642  caused  it  to  be 
forgotten  and  left  the  former  owners  in  possession. 

^  21  James  I.  c.  2. 
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Such  IS  one  of  the  two  or  three  cases  cited  as  authority  for  the 
prima  facie  theory  by  Lord  Hale.  Another  is  the  Prior  of  Tyne- 
mouth's  case  in  the  time  of  the  Edwards,  which  Mr.  Moore  says 
involved  the  right  of  the  Prior  to  establish  a  new  port,  but  which 
admitted  the  soil  of  the  shore  to  be  in  him.  Lord  Hale's  statement 
of  the  decision  goes  far  to  sustain  Mr.  Moore,  for  instead  of  stat- 
ing it  as  full  authority  he  says,  "  Afterwards  judgment  was  given 
against  the  prior,  but  not  in  express  terms  for  the  soil,  but 
implicidy."  ^ 

That  Long  Parliament,  to  which  Macaulay  says  every  lover  of 
constitutional  government  throughout  the  English  world  owes  deep 
gratitude,  was  nearly  a  year  old  when  such  leaders  of  the  House 
of  Commons  as  Pym,  Hampden,  and  Cromwell  began  to  formulate 
for  presentation  to  the  king  and  nation  "A  Declaration  and 
Remonstrance  of  the  State  of  the  Kingdom."  It  is  in  the  debate 
over  this  Grand  Remonstrance  that  the  two  great  parties  which 
have  ever  since  contended  for  the  English  government  found  their 
birth,  with  the  three  leaders  already  named  on  one  side,  and 
Edward  Hyde,  afterwards  Lord  Clarendon  and  father-in-law  of 
James  IL,  as  one  of  those  on  the  other.  The  Grand  Remonstrance 
contains  over  two  hundred  paragraphs  specifying  illegal  acts  and 
usurpations  by  the  crown,  and  its  twenty-sixth  article  charges  the 
king  with  "  the  taking  away  of  meris  right  under  colour  of  the 
king^s  title  to  land  between  high  and  low  water  mark!' 

The  debate  over  the  Grand  Remonstrance  extended  through 
many  days,  and  the  majority  for  Pym  and  his  friends  was  not  large. 
Upon  the  restoration  and  for  long  after,  under  the  leadership  of 
Clarendon's  history,  it  was  the  fashion  to  belittle  all  acts  of  the 
Long  Parliament  and  of  the  Commonwealth.  But  followed  as  it 
was  almost  immediately  by  the  outbreak  of  open  hostilities  be- 
tween Charles  and  the  parliamentary  forces,  later  generations,  and 
especially  we  on  this  side  of  the  Atlantic  the  settlement  of  whose 
country  is  so  largely  due  to  the  oppressive  government  of  the 
English  crown  at  the  time  of  which  we  are  speaking,  should 
realize  that  the  recital  of  usurpations  contained  in  the  Grand 
Remonstrance  are  by  direct  inference  declarations  of  what  were 
then  considered  to  be  the  common  law.  When,  therefore,  it  is 
declared  that  the  crown  has  taken  away  men's  rights  under  color 
of  title  to  the  shore,  there  is  no  room  left  to  question  what  was 

1  De  Jure  Maris,  Chap.  IV. 
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then  considered  to  be  the  law  upon  this  subject  by  all  except  the 
partisan  adherents  of  the  crown. 

The  fourth  fact  of  importance  is  the  case  of  Johnson  v.  Barret^ 
decided  in  1646.  In  the  ten  years  which  had  elapsed  since  the 
decision  of  Attorney-General  v.  Philpott  a  complete  transformation 
of  the  courts  had  occurred,  and  the  pliant  and  corrupt  tools  of  the 
crown  had  given  way  to  the  honest  judges  of  the  Commonwealth. 
Johnson  v.  Barret  came  before  the  Court  of  King's  Bench  of  which 
Rolle  was  the  head,  and  Lord  Hale,  then  at  the  bar,  was  one  of  the 
counsel.     The  case  will  bear  repeating  in  full : 

"  In  an  action  of  Trespass  for  carrying  away  the  soil  and  timber  &c  Upon 
Trial  at  the  Bar  the  Question  arose  upon  a  key  that  was  erected  in  Yar- 
mouth, and  destroyed  by  the  Bailiffs  and  Burgesses  of  the  Town  ;  and  Rolle 
said  that  if  it  were  erected  between  high  Water  mark  and  low  Water  mark 
then  it  belonged  to  him  that  had  the  Land  adjoining.  But  Hale  did 
earnestly  affirm  the  contrary ;  viz  that  it  belonged  to  the  King  of  common 
right ;  But  it  was  clearly  agreed,  that  if  it  were  erected  beneath  the  low 
Water  mark,  then  it  belonged  to  the  King.  It  was  likewise  agreed,  that 
an  Intruder  upon  the  King's  possession  might  have  an  Action  of  Trespass 
against  a  Stranger ;  but  he  could  not  make  a  lease,  whereupon  the  lessee 
might  maintain  an  ejectione  firmcu.^^ 

The  decision  is  not  given  in  the  report,  but  it  is  understood  to 
have  been  in  the  plaintiffs  favor.  It  would  be  idle  to  contend  at  the 
present  day  with  large  vessels  of  deep  draft  and  with  navigation 
of  waters  where  there  are  no  tides,  as  in  our  great  lakes,  that  there 
is  any  difference  between  the  shore  above  low  water  and  the  soil 
below.  The  important  matter  is  to  reach  practical  navigation,  and 
no  American  state,  so  far  as  we  are  aware,  has  made  any  such 
distinction.  In  fact,  Lord  Hale  makes  no  such  distinction  in  his 
treatises. 

No  one  without  a  strong  predilection  to  the  prima  facie  theory 
can  read  Lord  Hale's  treatises,  we  think,  without  being  struck 
with  the  paucity  of  authority  cited  to  sustain  that  theory,  and  the 
frankness  with  which  he  states  that  the  shore  and  soil  under  water 
may  be  private  property,  as  well  as  the  large  number  of  instances 
given  in  which  they  were  actually  so  held  in  his  own  day.  It  was 
long  ago  pointed  out  by  Judge  Kirkpatrick  in  Arnold  v,  Mundy* 
that  he  cites,  to  his  all-important  proposition  that  title  to  the  shore 
may  be  derived  by  grant  from  the  crown,  five  such  grants,  all  be- 

1  Aleyn  10.  «  6  N.  J.  Law  at  p.  75. 
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fore  Magna  Charta»  namely,  one  by  Knute,  one  by  Edward  the 
Confessor,  two  by  William  I.  and  one  by  John.  The  industry 
which  could  discover  these  ancient  grants  was  not  sufficient  to 
find  a  single  one  during  the  four  centuries  intervening  between 
Magna  Charta  and  his  own  time.^  An  unprejudiced  examination 
of  his  treatises  will  show  that  tht  prima  facie  theory  was,  in  fact  as 
well  as  name,  a  mere  theory  at  the  time  Lord  Hale  wrote,  and  thai 
the  entire  shores  of  England  were  in  fact  held  in  private  owner- 
ship, as  well  as  the  rights  and  franchises  of  the  ports.^     In  the  fe»v 

1  It  18  frequently  said,  especially  in  American  cases,  that  Magna  Charta  preventeO 
any  such  grants.  See  for  example  Martin  v.  Waddell,  i6  Pet.  (U.  S.)  at  pp.  412-413^ 
Clement  v.  Bums,  43  N.  H.  at  p.  616.  There  is  much  force  in  this  view,  but  it  seems 
to  be  based  upon  the  **  equity "  of  the  statute  and  the  absence  of  later  grants  rather 
than  upon  its  express  terms. 

*  TI1U8  in  Chap.  V.  of  the  De  Jure  Maris  he  cites  a  number  of  instances  of  the 
right  of  fishery  in  front  of  the  upland  introducing  them  with  the  statement :  '*  Now  for 
precedents  touching  such  rights  of  fishery  in  the  sea  and  arms  and  creeks  thereof  be- 
longing by  usage  to  subjects,  the  most  whereof  will  appear  to  be  by  reason  of  the  pro- 
priety of  the  water  and  soil  wherein  the  fishery  is,  and  some  of  them  even  within  the 
ports  of  the  sea."  He  then  refers  to  numerous  statutes  prohibiting  the  erection  of 
waeres  in  navigable  rivers,  etc,  and  calls  attention  to  the  fact  that  these  statutes  ex- 
cepted waeres  on  the  sea-coast,  and  says : 

"  The  exception  of  waeres  upon  the  sea  coast,  and  likewise  frequent  examples,  some 
whereof  are  before  mentioned,  make  it  appear  that  there  might  be  such  private  interests 
not  only  in  point  of  liberty,  but  in  point  of  propriety  on  the  sea  coast  and  below  the 
low  water  mark ;  for  such  were  regularly  all  waeres."  And  after  referring  to  still  other 
statutes : 

"  But  in  all  these  statutes,  though  they  prohibit  the  thing,  yet  they  do  admit,  that 
there  may  be  such  an  interest  lodged  in  a  subject,  not  only  in  navigable  rivers,  but  even 
in  the  ports  of  the  sea  itself  contiguous  to  the  shore,  though  below  the  low  water  mark, 
whereby  a  subject  may  not  only  have  a  liberty  but  also  a  right  or  propriety  of  the 
soil." 

In  the  Dejure  Maris  in  its  earlier  form  published  by  Mr.  Moore  (p.  364),  he  said : 

"  I  —  I  conceive  that  littus  maris  may  questionless  belong  and  be  parcel  of  a  subject's 
manor,  which  is  the  point  resolved  in  Sir  H.  Constable's  case,  5  Rep.  107,"  etc. 

"  2 — The  cases  above  and  likewise  ordinary  experience  prove  that  it  is  most  orainarily 
parcel  of  the  adjoining  land,** 

In  the  later  form  of  his  treatise,  that  in  which  it  has  long  been  known,  he  has  changed 
this  to  read : 

**  3rd  —  It  may  not  only  be  parcel  of  a  manor,  but  de  facto  it  many  times  is  so ;  and 
perchance  it  is  parcel  almost  of  all  such  manors  as  by  prescription  have  royal  fish  or 
wrecks  of  the  sea  within  their  manor,"  (for  wrecks  and  fish  are  left  between  high  and 
low  water  by  the  receding  of  the  tide)  .  .  .  **  He  therefore  that  hath  wreck  of  the  sea 
or  royal  fish  by  prescription  infra  manerium,  it  is  a  presumption  that  the  shore  is  part 
of  the  manor,  as  otherwise  he  could  not  have  them." 

The  case  of  the  Sutton  Marsh  (Chap.  VI.  of  De  Jure  Maris) y  in  12  Charles  I.  is  of 
considerable  interest  because  of  the  fine  distinctions  of  pleading  made  to  sustain  the 
decision  between  relictam  and  prejectamy  and  still  more  because  of  the  distinction  between 
the  open  sea  and  ports  and  rivers.    He  says : 
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instances  given  by  him  where  the  crown  tried  to  assert  its  prima 
facie  title,  it  met  with  vigorous  opposition,  and  where  a  jury  was 
permitted,  as  in  the  Shinberdge  case  near  Bristol,  the  verdict  and 
judgment  was  against  the  crown.  Mr.  Moore  makes  this  signifi- 
cant statement :  ^  "  From  the  time  that  Digges  first  attempted  to 
recover  the  marsh  and  fore  shore  from  Hammond  in  17  Elizabeth, 
A.  D.  1574,  until  the  present  day,  so  far  as  I  can  discover,  no  jury 
has  been  found  (with  one  exception)  to  give  a  verdict  for  the  crown 
against  evidence  of  user  on  the  part  of  the  subject  In  the  excep- 
tion mentioned,  on  a  second  trial  the  verdict  was  against  the  crown." 
And  his  statement  is  fully  justified  by  the  reported  cases.* 

With  this  state  of  the  common  law  in  England,  it  is  certainly 
most  natural  that  the  colonists  should  establish,  not  only  in  Con- 
necticut, but  in  all  other  colonies,  except  in  New  York  with  its 
special  history  as  a  royal  province,  and  except  also  perhaps  in  the 
Massachusetts  Bay  Colony  in  the  immediate  neighborhood  of 
Boston,  that  law  of  the  shore  which  has  come  to  be  known  as  the 
common  law  of  this  country  upon  the  subject.  It  would  have 
been  an  historical  anomaly  requiring  some  special  explanation,  if 
they  had  adopted  any  other. 

While  there  are  no  historical  facts  to  indicate  that  the  law  of 
Connecticut  is  at  all  different  from  the  law  of  England  as  under- 
stood by  the  people  in  the  early  part  of  the  seventeenth  century, 
there  are  abundant  historical  facts  to  show  that  the  law  of  New 
York  is  due  to  the  same  attempted  usurpations  of  authority  and 
property  by  the  Stuart  dynasty  which  led  to  their  final  overthrow 

"  But  although  a  subject  cannot  acquire  the  interest  of  the  narrow  seas,  yet  he  may 
by  usage  and  prescription  acquire  an  interest  in  so  much  of  the  sea  as  he  may  reason- 
ably possess,  yiz.  of  a  districtus  maris,  a  place  in  the  sea  between  such  points,  or  a  par- 
ticular part  contiguous  to  the  shore,  or  of  a  port  or  creek  or  arm  of  the  sea." 

But  not  only  may  the  subject  have  title  to  the  soil,  but  it  was  usually  held  in  private 
ownership.    Thus  in  his  De  Jurt  Maris  he  says : 

"  That  a  subject  having  a  port  of  the  sea  may  have,  and  indeed  in  common  experience 
and  presumption  hath,  the  very  soil  covered  with  water ;  for  though  it  is  true,  the  fran- 
chise of  a  port  is  a  differing  thing  from  the  propriety  of  the  soil  of  a  port,  and  so  the 
franchise  of  a  port  may  be  in  a  subject,  and  the  propriety  of  the  soil  may  be  in  the  king 
or  in  some  other,  yet  in  ordinary  usage  and  presumption  they  go  together." 

And  he  gives  several  instances. 

^  History  and  Law  of  the  Foreshore,  616. 

«  See  1808,  Rogers  v.  Allen,  i  Camp.  N.  P.  309  (Several  Fishery) ;  1821,  Chad  v.  Tilsed, 
5  Moore  (C.  P.)  185;  1821,  Blundell  v.  Catterall,  5  B.  &  A.  268 ;  1828,  Lopez  v.  Andrews, 
3  Man.  &  R.  329  n  ;  1848,  Calmady  v,  Rowe,  6  C.  B.  861 ;  1849,  Beaufort  v,  Swansea,  3 
Exch.  Rep.  413;  1863,  Atty.-Gen.  v,  Jones,  3  H.  &  C.  347  ;  1863,  Malcomson  z^.  O'Dea, 
10  H.  L.  Cas.  591  (Fishery) ;  1879,  Lord  Advocate  v,  Blantyre,  4  App.  Cas.  77a 
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by  the  Revolution  of  1688.  Settled  by  the  Dutch,  New  York  be- 
came an  English  Colony  only  by  conquest  in  1664,  and  it  was 
granted  by  Charles  II.  as  a  royal  province  to  his  brother,  the 
Duke  of  York,  afterwards  James  II.  Four  commissioners,  of  whom 
Richard  Nicol  was  chief  and  Samuel  Maverick,  of  Boston,  another, 
were  appointed  for  all  the  Northern  colonies,  to  settle  sundry  dis- 
putes between  them,  and  also,  clearly,  to  extend  as  far  as  possible 
the  royal  authority  and  control  over  them.  Nicol  usually  remained 
in  New  York  as  its  governor,  and  in  that  capacity  was  the  personal 
representative  of  the  Duke  of  York.  One  of  Nicol's  first  acts  was 
to  promulgate  "  The  Duke's  Laws,"  one  provision  of  which  de- 
serves repetition  as  showing  that  the  spirit  of  government  by  pre- 
rogative and  for  the  crown's  personal  benefit  which  characterized 
the  Stuarts  was  not  forgotten  on  this  side  of  the  Atlantic : 

*'To  the  end  all  former  Purchases  may  be  ascertained  to  the  present 
possessor  or  right  owner.  They  shall  bring  in  their  former  Grants,  and  take 
out  new  patents  for  the  same  from  the  present  Governor  in  the  behalf  of  his 
Royal  Highness  the  Duke  of  York.  .  .  .  Every  purchaser  in  acknowledg- 
ment of  the  propriety  of  such  lands  belonging  to  his  Royal  Highness  James, 
Duke  of  York,  shall  upon  sealing  of  the  Pattent  pay  unto  the  Government 
so  much  as  they  shall  agree  upon."  ^ 

About  twenty  years  after  Governor  Nicol  arrived  in  New  York, 
Dongan  was  sent  from  England  as  the  royal  governor  of  that 
province,  and  it  was  he  who  granted  in  1686  to  the  city  of  New 
York  its  first  charter.  This  charter  contains  the  grant  to  the  city 
of  the  fee  of  all  streets  (whence  is  derived  the  law  of  New  York 
in  that  respect),  of  open  and  unappropriated  spaces,  and  the 
shore  around  the  Island  of  Manhattan  between  high  and  low-water 
marks.  This  first  charter  was  repeated  verbatim  in  that  of  1730, 
and  can  thus  be  found  in  the  Appendix  to  Brook's  History  of  New 
York  City.^  About  the  same  time  many  similar  grants  were  made 
by  the  royal  governors  to  various  other  towns  and  municipalities,* 
and  in  1730  the  second  charter  to  the  city  of  New  York  was 
granted  by  Governor  Montgomerie.    This  charter  added  to  the 

^  I  Colonial  Laws  of  New  York,  44. 

*  See  p.  794,  §§  2-3,  for  streets  and  shore. 

'  Several  reported  cases  involved  such  grants.  See  Rogers  v.  Jones,  i  Wend. 
(N.  Y.)  237  (Oyster  Bay) ;  Trustees  v.  Strong,  60  N.  Y.  56  (Brookhaven) ;  Trustees  v. 
Kirk,  68  N.  Y.  459  (East  Hampton);  Robins  v,  Ackerly,  91  N.  Y.  98  (Northport); 
Town  of  Southampton  v.  Mecox  &  Co.,  116  N.  Y.  i  (Southampton) ;  see  De  Lancey  v. 
Piepgras,  138  N.  Y.  26,  and  compare  People  v.  Van  Rensselaer,  9  N.  Y.  291. 
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prior  grant  of  the  shore  a  strip  apparently  from  headland  to  head- 
land and  extending  four  hundred  feet  under  tide  water  around  the 
southern  end  of  Manhattan  Island.^ 

Next  came  the  ratification  in  the  fullest  terms  by  the  Colonial 
Legislature  of  1732  of  all  grants  to  the  city  of  New  York  under 
the  great  seal,*  and  finally  the  ratification  by  the  people  in  the  first 
State  Constitution  of  1777.^  These  royal  grants  to  the  city  of 
New  York  thus  confirmed,  together  with  other  similar  grants  from 
the  royal  governors,  have  established  the  law  of  the  state,  in  the 
same  way  and  perhaps  with  greater  certainty  than  the  grants  in 
Boston  and  its  vicinity  have  established  the  law  of  Massachusetts. 

New  York  has  always  consistently  acted  upon  the  law  thus  deter- 
mined. By  virtue  of  the  original  grants  and  the  purchase  of  a  few 
still  older  titles  to  wharf  property,  the  city  of  New  York  owns  its 
entire  water  front,  and  has  from  time  to  time  received  other  grants 
from  the  state.  In  front  of  Brooklyn  and  Staten  Island  the 
state  has  established  two  lines,  the  bulkhead  line  and  the  pier  line, 
one  outside  the  other.  These  lines  are  not,  however,  harbor  lines 
in  the  sense  the  term  is  used  in  Connecticut  and  some  other  states, 
for  any  riparian  owner  must  still  obtain  by  purchase  from  the 
state  title  to  the  particular  flats  inside  those  lines  before  he  can 
build  upon  them,  and  at  the  same  time  the  state  has  full  power  to 
sell  those  flats  to  one  who  is  not  the  owner  of  the  upland.  The 
federal  government  has  also  established  lines  which,  because  it  can- 
not possibly  own  the  soil,  are  true  harbor  lines.  In  the  autumn  of 
1903  the  city  of  New  York,  having  obtained  the  necessary  author- 
ity from  the  state,  sought  to  extend  their  piers  further  into  the 
North  River,  and  Mr.  Root,  as  Secretary  of  War,  refused  his  per- 
mission. His  successor.  Judge  Taft,  has  declined,  we  are  informed, 
to  reconsider  this  refusal.  Thus,  even  the  state's  title  is  held  sub- 
ject to  the  police  control  of  the  federal  government  for  the  preser- 
vation of  the  public  right  of  navigation. 

The  history  of  New  Jersey  law  upon  this  subject  is  simple.    The 

1  Brook's  History,  Appendix  819,  §  58. 

•  Parker's  Laws  of  New  York,  1691  to  1751,  p.  207. 

«  The  New  York  Court  of  Appeals  in  Sage  v.  New  York  (154  N.  Y.  61  at  p.  82), 
after  referring  to  the  foregoing  charters  says  of  the  act  of  1732  :  "  The  effect  of  that  act, 
standing  alone  upon  a  grant  made  in  violation  of  Magna  Charta,  it  is  unnecessary  to 
now  consider;  for  it  was  confirmed  by  the  Constitution  of  1777,  which  was  the  result  of 
all  the  legislative  power  that  the  people  of  the  State  of  New  York,  untrammelled  by 
any  higher  law,  could  exert"  See  also  Trustees  of  Brookhaven  v.  Strong,  60  N.  Y.  56^ 
67-70. 
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colonists  introduced  the  same  English  law  as  did  those  of  Connecti- 
cut and  other  colonies,  and  it  remained  the  law  of  the  state  until 
the  case  of  Stevens  v.  Paterson  &  Newark  R.  R.  Co.,  in  1870, 
adopted  what  was  then  understood  to  be  the  law  of  New  York, 
but  without  the  excuse  of  any  of  the  historical  reasons  or  of  the 
constitutional  ratification  of  New  York. 

There  are,  however,  certain  historical  facts  connected  with  New 
Jersey  of  great  interest.  The  limits  of  the  present  state  were  in- 
cluded in  the  grant  of  New  York  by  Charles  II.  to  his  brother  and 
became  part  of  the  royal  province.  The  Duke  of  York  almost 
immediately  transferred  the  greater  portion,  at  least,  of  New  Jersey 
to  Sir  George  Carteret,  transferring  to  him  all  property  rights  and 
all  rights  and  powers  of  sovereignty  and  government  as  fully 
as  he  himself  had  held  them,  and  all  these  later  became  vested 
in  certain  proprietors.  These  proprietors  in  1702  surrendered 
their  powers  of  sovereignty  and  government  by  language  evidently 
carefully  chosen  to  make  it  plain  that  they  intended  to  retain 
all  rights  of  property,  and  afterward  made  certain  grants  of  soil 
under  water.  If  the  Crown  and  the  Duke  of  York  owned  the 
shores  below  high  water  and  lands  under  water  in  such  sense  that 
they  could  separate  them  by  sale  and  conveyance  from  their 
governmental  powers  —  in  other  words,  if  they  owned  them  as 
property  and  not  merely  as  a  trust  for  the  public  or  in  the  techni- 
cal sense  of  being  subject  to  a  police  power  of  regulation  —  it  is 
difficult  to  see  why  these  later  proprietors  did  not  retain  the  prop- 
erty upon  their  surrender  of  their  governmental  powers.  But 
when  one  of  these  grants  came  before  the  state  courts,  and  later 
before  the  Supreme  Court  of  the  United  States  in  Martin  v, 
Waddell,*  it  was  held  void.  The  minority  opinion  of  Thompson,  J., 
shows  how  clearly  the  issue  was  understood  in  the  decision  of 
this  case.^ 

Martin  v.  Waddell  was  decided  in  1842.  After  the  decision  in 
Stevens  v.  Paterson  &  Newark  R,  R.,  in  1870,  there  came  the  case 
of  Stockton  V.  Baltimore,  etc.,  R.  R.  Co.,^  an  information  by  the 
Attorney-General  of  New  Jersey  praying  an  injunction  against  the 
defendant  to  prevent  the  erection  of  a  bridge  across  the  Arthur 

1  16  Pet.  (U.  S.)  367. 

*  Compare  with  Martin  v.  Waddell  the  Portsmouth  harbor  case,  where  the  Court 
and  House  of  Lords  dedined  to  sustain  a  grant  of  the  shore  made  by  Charles  L 
Atty.-General  v.  Parmenter,  10  Price  378,  412. 

•  32  Fed.  Rep.  9. 

«3 


Digitized  by 


Google 


354  HARVARD  LAW  REVIEW. 

Kill  to  Staten  Island,  "  upon  lands  of  the  State  situated  on  the 
shore  and  under  the  waters  of  the  Kill/'  and  it  was  contended  that 
under  the  fifth  amendment  "  the  property  of  the  State  in  lands 
under  its  navigable  waters  is  private  property  and  comes  strictly 
within  the  constitutional  provision,"  ^  a  claim  in  full  accord  with  the 
view  of  absolute  property  in  the  state  then  and  now  held  in  New 
Jersey. 

Mr.  Justice  Bradley  of  the  Supreme  Court  gave  the  decision  of 
the  Circuit  Court,  and  says  on  the  same  page :  **  The  information 
rightly  states  that,  prior  to  the  Revolution,  tlie  shores  and  lands 
under  water  of  navigable  streams  and  waters  of  the  province 
of  New  Jersey  belonged  to  the  King  of  Great  Britain,  as  part  of 
the/wm  regalia  of  the  Crown,  and  devolved  to  the  State  by  right 
of  conquest.  The  information  does  not  state,  however,  what  is 
equally  true,  that  after  the  conquest  the  said  lands  were  held  by 
the  State  as  they  were  by  the  king,  in  trust  for  the  public  uses  of 
navigation  and  fishery,  and  the  erection  thereon  of  wharves,  piers, 
lighthouses,  beacons,  and  other  facilities  of  navigation  and  com- 
merce. Being  subject  to  this  trust,  they  were  publici  juris ;  in 
other  words,  they  were  held  for  the  use  of  the  people  at  large," 
and  the  decision  was  that  the  state  could  not  recover  as  for  private 
property. 

It  is  worth  remembering,  also,  that  the  legislatures  of  both  New 
York  and  New  Jersey,  while  claiming  and  exercising  the  right  to 
sell  and  convey  lands  under  water,  have  always  had  a  tender  re- 
gard for  the  common  impression  everywhere  prevailing  that  the 
riparian  owner  has  some  rights  in  front  of  his  land.  As  a  general 
rule  in  New  York,  the  riparian  owner  has  received  the  privilege  of 
the  first  opportunity  of  acquiring  such  property  from  the  state, 
and  in  New  Jersey,  while  the  State  gives  a  preference  to  such 
owners  on  the  shores  of  New  York  harbor  for  a  limited  time  only, 
it  makes  such  grants  to  riparian  owners  only  throughout  the  rest 
of  the  state.* 

Although  it  is  probably  impossible  to  trace  the  law  of  Massa- 
chusetts with  certainty  to  any  particular  connection  with  the  prima 
facie  theory  as  understood  by  the  English  crown,  yet  the  early 
grants  by  the  General  Court  of  the  colony  in  exact  conformity 
with  that  theory  and  the  practice  of  the  crown  under  it,  lie  at  the 
foundation  of  its  present  law. 

1  P.  19. 

•  For  New  Jersey  statutes  see  Fitzgerald  v.  Faunce,  46  N.  J.  Law  536,  592,  etc 


Digitized  by 


Google 


TIDE-FLOWED  LANDS.  355 

The  earliest  of  these  grants,  at  least  the  earliest  the  evidence  of 
which  is  accessible  outside  of  Massachusetts,  is  that  of  the  flats 
about  Noddle's  Island  (East  Boston),  made  in  May,  1640 :  **  It 
is  declared  that  the  flats  round  about  Nodles  Hand  do  belong  to 
Nodles  Hand  to  the  ordinary  lowe  water  marke."^  This  has 
always  been  regarded  by  the  Massachusetts  courts  as  a  grant  of 
the  soil.  Thus  Gray,  J.,  in  Boston  v.  Richardson  says:^  "The 
fact,  that  after  grants  of  property  in  the  island  to  a  private  person 
in  fee,  and  of  the  jurisdiction  thereof  to  the  town  of  Boston,  an 
express  order  was  made  as  to  the  flats  around  it,  strongly  implies 
that  the  title  in  those  flats  would  otherwise  have  remained  in  the 
colony."  * 

Want  of  space  forbids  a  detailed  reference  to  many  other  early 
colonial  grants  of  the  shore  in  Massachusetts  Bay,^  but  two 
others  are  of  such  importance  as  to  require  special  notice.  In 
1647  ^^  passed  the  famous  Massachusetts  colonial  ordinance.  It 
is  now  well  understood  that  this  was  an  addition  to  the  prior  ordi- 
nance of  1641,  which  was  as  follows:  ''Every  inhabitant  that 
is  an  house  holder  shall  have  free  fishing  and  fowling  in  any  great 
ponds  and  bayes,  coves  and  rivers,  so  farr  as  the  sea  ebbes  and 
flowes  within  the  presincts  of  the  towne  where  they  dwell,  unless 
the  free  men  of  the  same  towne  or  the  General  Court  have  other- 
wise appropriated  them :  provided  that  this  shall  not  be  extended 
to  give  leave  to  any  man  to  come  upon  others  propertie  without 
there  leave."  This  ordinance  thus  recognizes  the  fact  that  the 
General  Court  and  some  of  the  towns  had  previously  made  special 
grants  or  dispositions  of  the  shore  below  high-water  mark.  It 
ends  with  a  proviso,  and  the  ordinance  of  1647  is  in  terms  an  amend- 
ment. It  is  as  follows :  "  The  which  clearly  to  determine  ...  it 
.  is  declared  that  in  all  creeks,  coves  and  other  places  about  and 
upon  salt  water,  where  the  sea  ebbs  and  flows,  the  proprietor  of 
the  land  adjoining  shall  have  propriety  to  the  low-water  mark, 
where  the  sea  doth  not  ebbe  above  a  hundred  rods,  and  not  more 
wheresoever  it  ebbs  further :  provided  that  such  proprietor  shall 
not  by  this  liberty  have  power  to  stop  or  hinder  the  passage  of  boats 
or  other  vessels,  in  or  through  any  sea,  creeks  or  coves,  to  other 
men's  houses  or  lands."     There  is  some  evidence  that  in  the  early 

^  I  Rec.  of  Mass.  291. 

*  105  Mass.  at  foot  of  p.  359. 

•  See  also  Commonwealth  v.  Roxbury,  9  Gray  (Mass.)  at  p.  495. 

^  See  note  at  9  Gray  (Mass.)  503,  where  mention  of  many  such  grants  will  be  found 
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days  it  was  understood  that  the  riparian  owner  had  the  same  right 
to  wharf  out  without  any  grant  of  the  soil  as  he  had  in  Con- 
necticut and  Rhode  Island ;  ^  and  certainly  when  we  carefully  read 
these  two  ordinances  of  1641  and  1647,  they  very  clearly  disclose 
two  distinct  views  as  to  rights  in  the  shores,  with  the  victory  for 
the  time  being  resting  with  the  riparian  owner  as  against  the  public. 
In  fact  the  ordinance  of  1647  has  also  always  been  regarded  by 
the  Massachusetts  courts  as  a  grant  of  the  soil  by  the  General 
Court.2 

In  1 673-1 674  came  the  famous  barricado  grant  in  Boston.  It  is 
said,  in  Brimmer  v.  Proprietors,^  to  have  been  made  by  the  town  of 
Boston,  and  in  Commonwealth  v.  Alger,*  to  have  been  by  the 
colonial  government.  But  whatever  authority  made  the  grant,  it 
was  evidently  made  without  regard  to  riparian  ownership,  and  thus 
differed  from  most  of  the  prior  grants.  It  was  also  either  below 
low-water  mark  or  the  cove  then  forming  substantially  the  entire 
port  of  Boston  •  was  above  low-water  mark.  In  any  event  it 
was  certainly  a  grant  of  the  soil  for  **  200  feet  inwards,  towards 
the  town,  and  so  on  the  other  side,  of  the  same  width,  to  the 
channel  in  the  harbor,"  ®  and  becomes  a  strong  instance  of  the 
assertion  at  an  early  day  of  the  right  of  the  government  to  make 
grants  of  soil  under  tide-water  without  regard  to  the  ownership  of 
the  adjoining  upland. 

In  addition  to  these  and  other  early  grants,  there  are  said  to 
have  been  many  liberties  to  wharf  out  in  Boston  between  1640  and 
1660.  But  these  may  be  readily  referred  to  the  police  power 
of  regulating  navigation,  and  are  for  this  reason  rejected  as  a  basis 
for  Massachusetts  law.^ 

The  state  of  Massachusetts  has  always  continued  to  make 
similar  grants  of  flats  beyond   the  lOO-rod  line,  and  low-water 


1  See  Gray,  J.,  in  Boston  r.  Richardson,  105  Mass.  at  p.  361 ;  also  9  Gray  (Mass.) 

pp.  514-515- 

«  See  ••  The  Case  of  1649,"  «  Mass.  Rcc.  284.  For  the  ordinances  of  1641  and  16471 
see  7  Cush.  (Mass.)  pp.  67-68 ;  105  Mass.  pp.  353-354-  The  statement  so  frequently 
repeated  that  the  ordinance  of  1647  was  designed  for  the  promotion  of  navigation  by 
encouraging  the  building  of  wharves,  would  seem  to  be  without  the  slightest  foundation. 
See  Concord  Co.  v.  Robertson,  66  N.  H.  i,  26-27. 

»  5  Pick.  (Mass.)  at  p.  13a 

*  7  Cush.  (Mass.)  at  p.  73. 

*  7  Cush.  (Mass.)  at  foot  of  p.  72  and  middle  of  p.  73. 

*  5  Pick.  (Mass.)  at  p.  136. 

'  Gray,  J.,  in  Boston  ».  Richardson,  105  Mass.  351,  360,  and  363. 
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mark,  many  times  by  special  grant.^  And  there  are  said  to  have 
been  hundreds  of  them  prior  to  the  act  of  1869  declaring  that 
thereafter  they  should  be  construed  as  revocable  licenses.^ 

The  Massachusetts  court  has  fully  recognized  that  the  foregoing 
early  grants  of  the  soil  under  tide-water  have  established  the  law 
of  Massachusetts,  and  made  it  different  from  that  of  other  states, 
as,  for  example,  Connecticut*  The  rights  of  the  riparian  owner  in 
Massachusetts  Bay  may  be  said  for  all  practical  purposes  to  have 
originated  with  the  ordinance  of  1647.  By  that  ordinance  he  was 
granted  an  absolute  title  in  fee  to  low  water  or  the  lOO-rod  line, 
and  so  it  seems  to  have  been  considered  until  185 1,  when  Common- 
wealth V.  Alger*  was  decided.  The  case  was  an  indictment  for 
extending  a  wharf  beyond  a  harbor  line  laid  between  high  and  low- 
water  mark.  The  court  held  that  the  riparian  owner's  title  was 
still  subject  to  the  police  power  of  the  state  for  the  promotion  of 
navigation  and  that  the  defendant  was  guilty.  As  might  naturally 
be  expected,  the  decision  was  followed  by  the  Statute  of  1866 
(chap.  149),  which  provided  for  harbor  commissioners  and  gave 
them  jurisdiction  over  all  erections  below  high-water  mark.  The 
riparian  owner  in  Massachusetts  has  therefore  now  no  greater 
rights  even  to  low  water  wherever  the  harbor  commissioners  have 
jurisdiction  than  similar  owners  in  Connecticut^ 

Although  it  is  impossible  to  trace  the  colonial  grants  in  and  around 
Boston  with  any  certainty  to  the  same  conception  of  the  royal 
prerogative  and  its  exercise  as  those  in  New  York,  yet  it  is  certain 
that  these  early  grants  have  established  the  law  of  Massachusetts 
as  we  find  it  to-day.    As  is  well  known,  the  settlement  of  Boston 


1  See  Fitchburg  R.  R.  Co.  v.  Boston  &  Maine  R.  R.,  3  Cash.  (Mass.)  at  pp.  71  and  87. 
Also  Attorney-General  v,  Boston  Wharf  Co.,  12  Gray  (Mass.)  at  pp.  561-562,  where 
several  grants  to  the  same  proprietors  are  mentioned,  all  of  which  upon  examination 
are  found  to  be  special  and  private  grants. 

«  Bradford  v,  McQuester,  182  Mass.  80. 

*  See  Commonwealth  v,  Alger,  7  Cush.  (Mass.)  53,  72  et  seg. ;  Commonwealth  v. 
Roxbury,  9  Gray  (Mass.)  451,  478-499;  Boston  v.  Richardson,  105  Mass.  351,  358-371. 

It  is  interesting  to  compare  the  statements  of  Shaw,  C.  J.,  that  the  state's  title  is 
held  in  trust  for  the  public  in  the  first  two  of  the  above,  with  such  later  cases  as  Moore 
V.  Sanford,  151  Mass.  285 ;  Commonwealth  v.  Boston  Terminal  Co.,  185  Mass.  281. 

In  the  latter  of  these  cases  the  court  distinctly  sajrs  that  the  limitation  of  a  public 
trust  is  no  longer  recognized  in  Massachusetts. 

*  7  Cush.  (Mass.)  53. 

^  It  b  also  an  interesting  query  why  the  same  reasoning  which  in  Commonwealth  v, 
Alger  makes  the  title  of  the  riparian  owner  subject  to  the  police  power,  does  not  also 
reduce  the  title  of  the  state  to  that  of  a  mere  police  control. 
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was  by  colonists  sent  out  by  the  home  company  located  in  London 
to  which  the  royal  grant  had  been  made.  This  company  was 
composed  of  educated  men  who  administered  its  affairs  with  in- 
telligence and  sent  out  educated  men  as  their  representatives  upon 
this  side  of  the  Atlantic,  selecting  and  appointing  Endicott  and 
Winthrop  as  governors  before  the  departure  of  the  colonists  from 
England.  The  charter  was  always  construed  as  a  grant  not  only 
of  sovereignty,  but  also  of  actual  title  to  all  lands  within  its 
boundaries,  and  no  title  to  any  lands  in  the  Massachusetts  Bay 
could  be  or  was  acquired  except  by  grant  from  the  corporation 
either  directly  from  the  General  Court  or  indirectly  from  the  towns 
as  municipalities,  although  there  appears  in  very  early  days  to 
have  been  some  confusion  between  the  Court  and  the  towns  in 
this  respect.  In  fact,  great  care  appears  to  have  been  taken  that 
there  should  be  no  outstanding  title  not  derived  under  the  royal 
charter  in  some  way.  Thus  grants  were  made  confirming  the 
titles  of  such  men  as  Maverick,  Blaxton,  and  Thompson,  who 
had  settled  about  Boston  harbor  before  the  arrival  of  Winthrop 
and  his  companions,  to  ^uch  lands  as  they  had  already  occupied, 
and  one  of  them,  Walford,  who  would  not  recognize  the  new 
government,  was  banished. 

Thus  the  titles  to  all  lands  in  the  Massachusetts  Bay  Colony  were 
first  public  in  a  much  more  complete  sense  than  were  the  lands  in 
England  when  William  the  Conqueror  and  his  immediate  suc- 
cessors made  their  grants,  and  the  foregoing  early  grants  of  shore 
and  soil  under  water  place  a  practical  and  contemporaneous  con- 
struction upon  the  extent  of  the  grants  of  upland  intended,  which 
could  not  be  ignored  when  the  Massachusetts  courts  were  called 
upon  to  determine  what  was  the  law  of  the  state,  any  more  than 
the  courts  of  New  York  could  ignore  the  early  grants  made  in 
that  state.  The  "  Proprietors  "  of  Rhode  Island  and  Connecticut 
were  wholly  unknown  in  Massachusetts  Bay. 

Maryland  was  also  a  proprietary  province,  but  apparently  there 
never  were  any  early  colonial  grants  of  soil  under  water  as  in 
Massachusetts  and  New  York.  It  is  not,  however,  easy  to  deter- 
mine just  what  is  the  law  of  Maryland.  Its  courts  apparently 
declare  the  theoretical  right  of  the  state  to  make  grants  of  such 
soil,  but  at  the  same  time  the  riparian  owners  appear  to  have 
large  and  substantial  rights  of  wharfing  and  filling,  at  least  in 
Baltimore,  by  a  colonial  act  of  1745,  if  not  before. 

Probably  Connecticut  and  Rhode  Island  are  the  best  examples 
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of  systems  of  land  titles  not  originally  derived  from  the  English 
crown.  One  of  the  most  serious  **  heresies  "  of  Roger  Williams 
was  that  he  denied  the  validity  of  the  titles  to  land  in  the  Bay 
Colony,  asserting  that  valid  titles  could  be  obtained  only  from  the 
Indian  aborigines,  and  upon  his  banishment  to  Rhode  Island  he 
put  his  theory  into  practice  by  purchasing  from  the  Indian  chiefs 
the  land  now  occupied  by  the  city  of  Providence.  The  same  thing 
is  true  of  the  Island  of  Rhode  Island  and  appears  to  be  also  true 
of  the  Connecticut  titles.  In  each  of  these  instances  the  titles  be- 
came vested  in  "  Proprietors  "  who  owned  all  land  within  the  lim- 
its of  their  respective  purchases  in  private  ownership,  and  all 
original  titles  are  by  grants  from  these  proprietors.  Later  on,  it 
is  true,  evidently  in  response  to  a  demand  that  these  titles  be 
theoretically  ratified  after  the  charters  were  obtained  from  the 
crown,  acts  were  passed  by  the  legislature  of  each  colony,  but 
these  acts  expressly  ratified  and  confirmed  the  titles  already  held.^ 
To  say  that  in  thus  confirming  to  the  proprietors  titles  already 
held,  there  was  an  exception  of  the  shore  and  land  under  water 
in  favor  of  the  state,  is  to  imply  something  which  is  certainly  not 
expressed.  In  East  Haven  v.  Hemingway*  the  claim  went  one 
step  further.  The  action  was  brought  by  a  grantee  from  the 
proprietors  of  sea  shore  under  a  grant  made  after  the  colonial 
confirmatory  act,  against  a  riparian  owner  holding  under  an  early 
grant  of  the  upland  made  many  years  before  by  the  then  proprie- 
tors. The  argument  was  that  as  the  title  to  the  shore  was  in  the 
crown,  it  could  be  derived  only  by  grant  from  the  crown,  and  was 
therefore  first  obtained  by  the  colony  by  virtue  of  the  colonial 
charter  and  first  conveyed  by  the  colony  to  the  proprietors  by  act 
of  the  legislature.  Therefore  the  proprietors  then  first  obtained 
anything  which  they  could  grant,  and  they  had  first  granted  it 
to  the  plaintiff.  This  theory  of  necessity  denied  that  the  riparian 
owner  holding  under  any  earlier  grant  of  upland  took  any  interest 
below  high-water  mark.  The  court  rejected  this  ingenious  argu- 
ment, and  held  that  rights  in  the  shore  are  adjuncts  to  the  upland 
bordering  upon  it. 

There  is  probably  an  entire  absence  of  any  early  express  grants 
to  the  shore  or  soil  under  water  in  both  Connecticut  and  Rhode 
Island,  either  by  the  colonial  or  town  authorities,  —  there  are  cer- 

1  R.  I.  Act  of  1683 ;  for  the  Connecticut  law,  see  East  HaTen  v.  Hemingway,  7 
Conn.  186. 

«  7  Conn.  186. 
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tainly  none  in  Rhode  Island, —  and  there  is  therefore  nothing  in 
the  history  of  land  titles  in  these  states  upon  which  to  base  a  claim 
that  the  prima  facie  theory  ever  became  established  as  their  law. 

The  two  comparatively  recent  decisions  of  the  United  States 
Supreme  Court  upon  this  subject,  The  Illinois  Central  Railroad 
V.  People  of  Illinois^  and  Shively  v.  Bowlby,^  are  said  to  be  in 
conflict  with  each  other.^  But  it  can  hardly  be  assumed  that  the 
court  would  permit  both  cases,  decided  within  sixteen  months,  to 
stand  as  authorities  if  they  supposed  that  there  was  any  incon- 
sistency between  them.  The  explanation  of  the  apparent  conflict 
appears  to  be  simple.  Shively  v.  Bowlby  was  a  writ  of  error  to 
the  Supreme  Court  of  Oregon,  and  the  court  as  usual  in  cases 
involving  title  to  real  property  followed  the  law  of  Oregon  as  de- 
clared by  its  highest  court.*  The  Illinois  Railroad  case  on  the 
other  hand  was  an  appeal  in  equity  from  the  federal  Circuit  Court 
for  the  Northern  District  of  Illinois,  and  the  Supreme  Court  of 
Illinois  had  not  apparently  determined  the  law  of  the  state  at 
that  time,  so  that  the  court  was  free  to  ascertain  and  apply  the 
common  law.  The  case  involved  the  validity  of  a  grant  made 
by  the  state  to  the  railroad  in  1869  of  a  large  tract  under  the 
waters  of  Lake  Michigan  in  front  of  the  city  of  Chicago,  —  the  rail- 
road maintaining  its  validity,  and  the  state  that  there  were  certain 
constitutional  defects  in  the  passage  of  the  act  which  gave  it  the 
power  to  revoke  the  grant,  as  it  had  attempted  to  do  in  1873.  The 
minority  opinion,  including  Mr.  Justice  Gray  of  Massachusetts, 
who  afterwards  gave  the  opinion  in  Shively  v.  Bowlby,  accepted 
the  railroad's  contention,  resting  for  authority  upon  reported  cases 
from  several  states  adopting  the  New  York  view  of  the  law  of  this 
subject.  The  majority  opinion  accepted  neither  contention,  but  held 
the  grant  of  1869  void  as  being  beyond  the  power  of  the  state 
legislature  to  make,  saying  that  it  could  no  more  abdicate  its  trust 
over  such  property  in  which  the  whole  people  are  interested  than 
it  could  abdicate  its  powers  of  government.  At  the  same  time  the 
court  held  both  the  city  of  Chicago  and  the  railroad  entitled  to 
the  riparian  rights  of  wharfing  and  filling  as  an  incident  of  their 
ownership  in  fee  of  certain  lots  bordering  upon  the  lake. 

The  majority  opinion,  however,  excepts  from  the  legislature's 
lack  of  power  to  make  grants  of  soil  under  water  not  only  parcels 

1  146  U.  S.  387.  «  152  u.  S.  I. 

*  In  Cobb  V.  Lincoln  Park  Commissioners,  202  111.  427. 

*  See  152  U.  S.  at  p.  57. 
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for  the  improvement  of  navigation,  but  also  parcels  which  can  be 
disposed  of  without  impairment  of  what  remains,  saying  that  the 
grant  of  such  parcels  is  a  very  different  thing  from  the  abdication 
of  the  general  control  over  lands  under  an  entire  harbor  or  bay. 
Exactly  what  did  the  court  mean  by  these  statements  ?  Respect- 
ing grants  made  strictly  for  the  aid  of  navigation,  as  for  light- 
houses and  jetties,  there  can  be  no  question.  But  apparently 
the  court  meant  to  go  further.  It  has  been  customary  from  the 
earliest  days  of  their  existence  in  probably  all  our  states  for  the 
legislature  to  grant  rights  to  construct  bridges  and  highways  and, 
later,  railroads  across  the  public  waters.  But  it  does  not  appear 
to  be  a  legitimate  inference  from  such  grants  that  the  state  neces- 
sarily has  a  private  commercial  title  to  the  soil  under  water.  It 
would  rather  seem  that  the  grants  were  merely  declarations  that 
soil  already  subject  to  public  rights  of  navigation  could  be  devoted 
to  other  public  purposes  without  detriment  to  the  public,  and 
it  would  further  seem  that  they  should  be  made  subject  to  com- 
pensation for  private  riparian  rights  only  where  it  becomes  neces- 
sary for  the  grantee  to  take  such  property  rights.  To  go  beyond 
this  and  say  that  the  state  has  power  to  make  such  grants  because 
it  is  the  owner  in  a  private  capacity  of  the  soil,  is  to  draw  a  dis- 
tinction between  small  and  large  parcels  which  it  would  be  diffi- 
cult to  sustain  upon  any  principle.  If  we  adopt  the  law  of  New 
York  and  New  Jersey,  the  state  legislature  may  make  such  grants, 
small  or  large,  with  very  little  if  any  regard  to  the  riparian  owner, 
for  such  owner  has  substantially  no  property  rights.  If,  on  the 
other  hand,  we  adopt  the  Connecticut  doctrine,  the  legislature  can 
grant  such  parcels,  whether  large  or  small,  only  for  public  pur- 
poses and  subject  to  constitutional  provisions  for  compensation  to 
the  riparian  owner  for  the  taking  of  his  property.  Because  the 
majority  opinion  in  the  Illinois  railroad  case  has  fully  sustained 
riparian  rights  of  wharfing  and  filling  where  they  properly  exist, 
it  would  seem  that  the  court  did  not  mean  to  assert  that  small 
parcels  could  be  granted  without  reference  to  those  rights  any 
more  than  large  parcels,  and  that  the  statements  respecting  the 
granting  of  small  parcels  should  be  construed  as  assertions  of  what 
had  at  times  in  fact  been  granted,  rather  than  as  statements  modi- 
fying or  limiting  the  principles  of  law  announced.^ 

1  In  the  following  cases  small  or  comparatively  small  grants  were  held  to  be  void 
upon  the  same  principle  as  enunciated  in  the  Illinois  Central  Railroad  case,  viM.t 
Priewe  V.  Wisconsin,  etc.,  Society,  93  Wis.  534 ;  Union  Depot  Co.  v.  Brunswick,  31 
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A  suggestion  had  been  advanced  to  sustain  the  power  of  our 
state  legislatures  to  make  grants  of  soil  under  water  which  deserves 
a  brief  consideration.  The  court  in  Stevens  v.  Paterson  &  Newark 
R.  R.  Co.  attempted  to  sustain  their  decision  upon  the  ground 
that  the  state  legislature  had  all  the  powers  of  the  British  Parlia- 
ment, and  that  though  the  crown  might  not  have  had  the  right  to 
grant  soil  under  tide  water,  Parliament  and  consequently  the  state 
legislature  in  the  exercise  of  their  more  ample  powers  could  do  so. 
The  same  thought  has  been  repeated  at  times  in  other  cases  and 
in  at  least  one  text-book.^  The  court  does  not,  however,  cite  any 
instance  in  which  Parliament  ever  made  such  a  grant,  nor  does 
it  show  whence  it  could  derive  any  such  power.  Aside  from 
the  fact  that  Magna  Charta  and  the  statute  Quia  Emptores  appear 
to  have  had  much  to  do  with  the  law  upon  this  subject,  and  even 
Parliament  with  all  its  powers  would  not  at  any  time  within  several 
centuries  at  least  have  ventured  to  act  contrary  to  their  mandates, 
it  is  impossible,  we  think,  to  find  any  basis  for  imputing  to  Parlia- 
ment any  greater  power  to  make  private  grants  of  soil  under 
navigable  water  than  the  crown  possessed.  If  such  soil  is  the 
proper  subject  of  ownership  in  the  sense  that  it  can  be  sold  and 
disposed  of  as  private  property,  its  owner  according  to  all  legal 
precedents  should  have  that  power  of  disposal,  whether  that 
owner  be  the  crown  or  the  government  represented  by  Parliament 
or  the  state  legislature.  If  on  the  other  hand  the  so-called  title  is 
a  technical  one  held  in  substance  for  the  general  good  of  the 
people,  the  legislature  should  have  no  greater  power  than  any 
other  trustee  of  the  same  trusts. 

As  a  matter  of  fact,  when  this  theory  of  the  law  in  this  country 
is  examined  historically,  there  is  not  the  slightest  ground  for  deriv- 
ing it  from  any  power  of  Parliament.  It  comes  from  New  York 
and  Massachusetts  Bay,  and  in  the  former  is  derived  directly  from 
grants  made  by  the  early  colonial  governors  as  the  personal  repre- 

Minn.  297 ;  Norfolk  City  v,  Cooke,  27  Gratt.  (Vau)  438.    And  see  also  Rossmiller  v. 
Sute,  114  Wis.  169. 

^  The  matter  for  this  article  was  collected  and  much  of  it  put  together  before  the 
writer  saw  the  work  of  Mr.  Famham  on  Water  and  Water  Rights.  While  Mr.  Famham 
fully  and  frankly  states  that  the  prima  facie  theory  was  new  in  England  at  the  time  of 
the  founding  of  our  American  colonies,  he  would  seem  to  think  that  the  new  theory  was 
transferred  to  this  country  much  more  universally  than  appears  to  have  been  the  case. 
But  it  would  also  seem  to  be  very  clear  that  he  has  not  traced  out  and  comprehended 
how  the  early  historical  grants  in  Massachusetts  Bay  and  New  York  have  determined 
the  law  of  those  colonies  contrary  to  that  of  most,  if  not  all,  of  the  other  original 
states. 
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sentatives  of  the  English  crown,  and  in  the  latter  from  a  very 
thorough  system  of  land  titles  which  were  from  the  very  outset 
theoretically  and  practically  traced  to  the  same  source.  The  only 
difference  between  the  two  colonies  is  that  in  one  there  were  ex- 
press grants  by  the  crown's  representative  of  parcels  of  shore  and 
soil  under  water,  while  in  the  other  the  colonists  at  once  construed 
the  broad  grant  of  the  crown  as  enabling  them  to  make  grants  of 
the  upland  and  of  the  shore  separately,  but  with  both  directly 
traced  back  to  the  common  source,  —  the  crown's  grant  by  the 
charter.  The  historical  reason  why  the  law  of  Connecticut  differs 
from  that  of  Massachusetts  is  that  there  was  no  grant  from  the 
crown  in  the  first  instance,  and  when  such  a  grant  was  later  ob- 
tained, instead  of  placing  a  contemporaneous  construction  upon  it 
by  making  separate  grants  of  the  shore,  the  rights  of  the  riparian 
owner  to  wharf  and  fill  out  were  still  regarded  as  incidents  of  his 
prior  ownership  of  the  upland,  in  accordance  with  the  customary 
ownership  at  the  time  among  the  people  of  England  as  distin- 
guished from  the  claims  of  the  crown  and  its  officers  under  the 
prima  facie  theory. 

If  this  article  succeeds  in  calling  the  attention  of  the  legal 
profession  not  only  to  the  existence  of  the  two  distinct  theories  of 
shore  rights  and  titles  existing  in  this  country,  but  also  to  the 
historical  reasons  why  they  exist,  and  some  of  the  incidents  neces- 
sarily flowing  from  the  existence  of  each,  it  will  have  accomplished 
every  end  sought. 

William  R,  Tillinghast 
Providence,  R.  I. 
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THERE  are  thousands  of  cases  and  hundreds  of  text-book 
pages  explanatory  and  illustrative  of  the  doctrine  of  waiver 
in  its  relation  to  insurance  cases.  What,  then,  is  to  be  thought  of 
the  suggestion  that  this  mass  of  learning  proceeds  upon  a  funda- 
mentally erroneous  principle ;  that  election,  and  not  waiver,  is  the 
doctrine  really  involved ;  that  waiver  is  a  sort  of  interloper,  if  not 
altogether  an  impostor ;  and  that  the  substitution  of  election  for 
waiver  will  produce  a  most  substantial  and  valuable  improvement 
in  judicial  methods  and  conclusions? 

First,  let  us  understand  precisely  what  waiver  is,  or  is  said  to  be. 
It  has  been  variously  defined  as  follows : 

"  An  intentional  relinquishment  of  a  known  right."  * 

''The  doctrine  of  waiver,  as  asserted  against  insurance  companies  to 
avoid  the  strict  enforcement  of  conditions  contained  in  their  policies,  is 
only  another  name  for  the  doctrine  of  estoppel  It  can  only  be  invoked 
where  the  conduct  of  the  company  has  been  such  as  to  induce  action  in 
reliance  upon  it,  and  where  it  would  operate  as  a  fraud  upon  the  assured  if 
they  were  afterwards  allowed  to  disavow  their  conduct  and  enforce  the 
condition." " 

1  Kent  V,  Warner,  1866,  94  Mass.  563 ;  Stewart  v.  Crosby,  1863,  50  Me.  134;  Shaw 
V,  Spencer,  1868, 100  Mass.  395 ;  West  v.  Piatt,  1879, 127  Mass.  372 ;  Boynton  v.  Braley, 
1881,  54  Vt.  92 ;  Dawson  v.  Shillock,  1882,  29  Minn.  191 ;  Portland  Ry.  Co.  v.  Spill- 
man,  1893,  32  Pac.  Rep.  688  (Or.) ;  Hecht  v,  Brandus,  1893,  4  N.  Y.  Misc.  Rep.  $8 ; 
Rice  V.  Fidelity,  etc.,  1900,  43  C.  C.  A.  270;  103  Fed.  Rep.  427;  Fairbanks,  etc,  r. 
Baskett,  1903,  71  S.  W.  Rep.  11 16  (Mo.)  ;  28  Am.  &  Eng.  Ency.  526. 

*  Bigelow,  Estoppel,  5th  ed.,  672.  May,  Ins.  §  507.  And  see  §  469  (c).  The  book 
has  a  chapter  upon  "  Waiver  and  Estoppel,"  in  which  no  attempt  is  made  to  dis- 
tinguish between  them  (Cap.  23).  Per  Field,  J.,  in  Ins.  Co.  v,  Wolff,  1887,  95  U.  S. 
333;  Union,  etc.,  v.  Manhattan,  etc.,  1898;  26  So.  Rep.  800  (La.) ;  Grabbs  v.  Farmers, 
etc.,  1899, 125  N.  C.  389;  34  S.  E.  Rep.  503;  Northern,  etc.,  v.  Grand  View,  etc.,  1901, 
183  U.  S.  339;  22  Sup.  Ct.  Rep.  633;  Soci^t^,  etc,  v,  Moisan,  1898,  7  Quebec  Q.  B. 
131.  Cases  too  numerous  for  beneficial  citation  accept  this  view,  or  at  all  events  refer 
to  estoppel  as  identical  with  waiver.  The  following  may  be  mentioned :  Blake  v. 
Exchange,  1858,  12  Gray  (Mass.)  265:  Hozie  v.  Home,  etc.,  1864,  32  Conn.  40;  Diehl 
V.  Adams,  etc,  1868,  58  Pa.  St.  452 ;  Elliott  v.  Lycoming,  etc.,  1870,  66  Pa.  St  22 ; 
Jewett  V,  Home,  etc.,  1870,  29  la.  562 ;  Security,  etc.,  v.  Fay,  187 1,  22  Mich.  467 ;  Levin 
V.  Phoenix,  etc.,  1876,  44  Conn.  91 ;  Abbott  v.  Johnson,  1879,  47  Wis.  239 ;  2  N.  W. 
Rep.  332 ;  Northwestern,  etc.,  v.  American,  1887,  1 19  111.  329 ;  Fairbanks,  etc,  v,  Bas- 
kett, 1903,  71  S.  W.  Rep.  1 113  (Mo.).  The  necessity  for  a  change  of  position  is  implied 
in  Rixley  v.  iEtna,  etc,  1864, 30  N.  Y.  136;  Ins.  Co.  v,  Wolff,  1877, 95  U.  S.  330;  Niagara 
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"  Waiver  need  not  be  based  upon  any  new  agreement  or  an  estoppel."  * 
"  The  principle  upon  which  the  waiver  of  a  forfeiture  has  been  maintained 
in  such  cases  is  undoubtedly  similar  to  that  of  estoppel."  ' 

'*  While  a  waiver  of  forfeiture  need  not  be  based  upon  a  technical  estoppel, 
yet  in  the  absence  of  an  express  waiver  some  of  the  elements  of  an  estoppel 
must  exist."  • 

"  A  waiver  to  be  operative  must  be  supported  by  an  agreement  founded 
on  a  valuable  consideration  ;  or  the  act  relied  on  as  a  waiver  must  be  such 
as  to  estop  a  party  from  insisting  on  performance  of  the  contract  or  for- 
feiture of  the  condition."  * 

"  Waiver  unsupported  by  consideration  is  not  binding."  * 
'^  As  to  waiver,  it  is  difficult  to  say  precisely  what  is  meant  by  the  term 
with  reference  to  the  legal  effect  A  waiver  is  nothing  unless  it  amounts  to 
a  release.  It  is  by  a  release  or  something  equivalent  only,  that  an  equitable 
demand  can  be  given  away.  A  mere  waiver  signifies  nothing  more  than  an 
expression  of  intention  not  to  insist  upon  the  right,  which  in  equity  will  not, 
without  consideration,  bar  the  right  any  more  than,  at  law,  accord  without 
satisfaction  would  be  a  plea."  * 

Ins.  Co.  V,  Miller,  1888, 120  Pa.  St.  517  ;  Redmond  v.  Canadian,  etc.,  1891, 18  Ont  App. 
342;  Atlas,  etc.,v.  Brownell,  1899,  29  S.  C.  Can.  537;  Traders,  etc,  v.  Cassell,  1900, 
56  N.  £.  Rep.  259;  Rice  v.  Fidelity,  etc,  1900, 43  C.  C.  A.  270;  103  Fed.  Rep.  427 ; 
Mobile,  etc,  v.^uett,  74  Ala.  487. 

1  Titus  V,  Glen's  Falls,  etc.,  1880,  81  N.  Y.  419 ;  Mee  v.  Bankers,  etc.,  1897,  69 
Minn.  210;  72  N.  W.  Rep.  74;  Gorson  v.  Anchor,  etc.,  1901,  113  Iowa  641 ;  85  N.  W. 
Rep.  806;  Modem,  etc,  v.  Lane,  1901,  62  Neb.  89;  86  N.  W.  Rep.  944  (cases); 
Supreme,  etc,  v.  Hall,  1901,  56  N.  E.  Rep.  783 ;  Johnston  v,  Phelps,  etc.,  1901,  63 
Neb.  21 ;  88  N.  W.  Rep.  142 ;  Hartford  v.  Landfarc,  etc,  1902,  88  N.  W.  Rep.  779 ; 
Cassimus  v.  Scottish,  etc,  1902,  33  So.  Rep.  167  (Ala.) ;  Hartford,  etc.,  v.  Landfare, 
r902, 88  N.  W.  Rep.  779  (Neb.) ;  Mee  v.  Bankers,  etc,  1897,  69  Minn.  210;  72  N.  W. 
Rep.  74. 

s  Hollis  V.  State,  etc,  1884,  65  Iowa,  454 ;  21  N.  W.  Rep.  774.  Approved  in  Home, 
etc,  V.  Kennedy,  1896,  47  Neb.  138, 66  N.  W.  Rep.  279 ;  and  see  Billings  v.  German, 
etc,  1882,  34  Neb.  502 ;  52  N.  W.  Rep.  379;  Wiedert  v.  State,  etc,  1890,  19  Ore.  261 ; 
24  Pac  Rep.  242;  Frasier  v.  New  Zealand,  etc,  1901,  64  Pac  Rep.  816. 

*  Holt  on  Insurance  623;  Armstrong  v.  Agricultural,  etc,  1890,  130  N.  Y.  565; 
29  N.  E.  Rep.  991;  Ronald  v.  Mutual,  etc.,  132  N.  Y.  356;  Gilson,  etc.,  v,  Liverpool, 
etc,  1899,  '59  N.  Y.  418 ;  54  N.  E.  Rep.  23;  Meech  v.  National,  etc.,  1900,  50  N.  Y. 
App.  Div.  144;  63  N.  Y.  Sup.  1008;  Germania,  etc,  v.  Pitchen,  1902,  64  N.  E.  Rep. 
922  (Ind.). 

*  Ripley  v.  iEtna,  etc,  1864,  30  N.  Y.  136;  New  York,  etc,*'.  Watson,  1871,  23 
Mich.  486 ;  McFarland  v,  Peabody,  etc.,  1873,  6  W.  Va.  430 ;  Underwood  v.  Farmers, 
etc,  1874,  57  N.  Y.  506 ;  Merchants,  etc.,  v.  Lacroix,  1876,  45  Tex.  168 ;  Northwestern 
V.  Amerman,  1887,  119  111.  329;  Texas,  etc,  v.  Hutchins,  1880,  53  Tex.  68. 

*  28  Am.  &  Eng.  Ency.  531.  And  see  Belknap  v.  Bender,  1878,  75  N.  Y.  453; 
Lantx  V.  Vermont,  1891, 139  Pa.  St.  546. 

*  Stackhouse  v.  Bamston,  1805,  10  Yes.  466.  Waiver  at  law  and  in  equity  are 
the  same  thing.  Commercial,  etc,  v.  New  Jersey,  etc.,  1901,  49  Atl.  Rep.  157 
(N.  J.). 
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*^  The  common  expression  '  waiving  a  forfeiture/  though  sufficiently  cor- 
rect for  most  purposes,  is  not  strictly  accurate.  When  a  lessee  commits  a 
breach  of  covenant  on  which  the  lessor  has  the  right  of  re-entry,  he  may 
elect  to  avoid  or  not  to  avoid  the  lease.  In  strictness  therefore  the  ques- 
tion in  such  cases  is :  Has  the  lessor,  having  notice  of  the  breach,  elected 
not  to  avoid  the  lease,  or  has  he  elected  to  avoid  it,  or  has  he  made  no 
election?"* 

''  Waiver  is  a  voluntary  act,  and  implies  an  election  by  the  party  to  dis- 
pense with  something  of  value,  or  to  forego  some  advantage  which  he 
might  at  his  option  have  demanded  or  insisted  on."* 

Irrespective  of  the  disagreement  as  to  whether  waiver  must  be 
based  upon  intention,  there  are  six  different  views  presented  in  these 
extracts,  and  for  each  of  them  plenty  of  authority  can  be  cited : 

1.  Waiver  is  purely  unilateral.  That  is  to  say,  it  is  completed 
by  the  act  of  one  only  of  the  parties  interested. 

2.  Waiver  is  bilateral.  The  acts,  however,  are  not  simultaneous, 
but  in  sequence.  That  is  to  say,  upon  the  faith  of  the  act  of  one 
party  the  other  changes  his  position.     This  is  estoppel 

3.  Waiver  is  bilateral.  It  is  not  based  upon  estoppel ;  never- 
theless it  is  undoubtedly  similar  to  estoppel,  and  some  of  the 
elements  of  estoppel  must  exist. 

4*  Waiver  is  bilateral.  The  parties  to  it  act  at  the  same  mo- 
ment.   That  is  to  say,  they  make  a  contract. 

5.  Neither  a  new  agreement  nor  the  elements  of  estoppel  arc 
required. 

6.  The  expression  "  waiving  a  forfeiture  "  is  incorrect  Election 
is  the  applicable  doctrine ;  and  the  act  is  unilateral. 

Having  this  clear  comprehension  of  waiver,  and  of  its  value  as  a 
solvent  of  difficult  problems,  let  us  follow  it  into  the  insurance 
cases  and  see  how  it  operates  there. 

Policies  are  crowded  with  numerous  fine-type  conditions,  breach 
of  any  one  of  which  "  renders  this  policy  void."  And  when  a  loss 
takes  place  the  company  frequently  pleads  (i)  the  existence,  and 

1  Croft  V.  Lumley,  1858,  6  H.  L.  Cas.  705  (/^  Bramwell,  B.).  Approved  in  Clough 
V.  London,  etc.,  187 1,  L.  R.  7  Ex.  35.  in  a  judgment  which  was  really  written  by  BUdc- 
bum,  J.,  see  Scarf  v.  Jardine,  1882,  7  App.  Cas.  360. 

^  Warren  v.  Crane,  1883,  50  Mich.  300.  It  must  be  "an  intentional  act  with 
knowledge,''  —  Damley  v.  London,  etc.,  1867,  L.  R.  2  H.  L.  43.  Approved  in  Holds- 
worth  V.  Tucker,  1887, 143  Mass.  374 ;  Hoxie  v.  Home,  etc.,  1864, 32  Conn.  40 ;  Montague 
V.  Massey,  1882,  76  Va.  314;  Findeisen  v.  Metropole,  etc,  1885,  57  Vt  524;  sec  also 
Bennecke  v.  Ins.  Co.,  1881,  105  U.  S.  359.  But  see  Croft  v.  Lumley,  1858,  6  H.  L. 
Cas.  720,  contra. 
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(2)  the  breach,  of  one  of  these  conditions.  This  is  supposed  to 
be  a  perfectly  good  plea,  and  the  plaintiff  replies,  and  tries  to 
prove  some  waiver  by  the  company  of  either  the  condition  or  the 
breach  of  it.     If  he  fails  to  prove  waiver  he  is  beaten. 

All  the  cases  proceed  in  this  way,  and  it  is  my  contention  that 
they  are  all  wrong.  Demonstration  of  this  assertion,  moreover,  I 
conceive  to  be  an  extremely  simple  task. 

Let  it  be  granted,  as  assumed  basis  of  argument,  that  the  word 
"  void  "  in  the  policy  really  means  "  voidable  at  the  election  of  the 
insurance  company."  Almost  everybody  agrees  upon  that  point 
Citations  are  unnecessary. 

Very  well.  Now  suppose  that  you  are  defending  an  insurance 
company,  that  the  policy  declares  that  if  a  certain  condition  is 
broken  "  the  policy  shall  be  void  at  the  election  of  the  insurance 
company,"  and  that  you  are  instructed  to  plead  a  breach  of  the 
condition,  what  will  you  say?  Will  you  content  yourself  with 
asserting  (i)  the  condition,  and  (2)  the  breach.'  No;  for  the 
breach  did  not  affect  the  policy  in  the  slightest  It  gave  to  the 
company  a  right  to  terminate  the  policy,  if  the  company  chose 
to  do  so.  And  if  the  company  did  not  so  choose,  and  until 
the  company  did  so  choose,  the  contract  remained  unaffected. 
That  seems  to  be  reasonably  clear.  You  must  plead,  then,  not 
merely  (i)  the  condition,  and  (2)  the  breach,  but  you  must  add 

(3)  that  the  company  elected  to  cancel  the  policy.  If  you  do  not, 
your  plea  is  bad ;  for  it  alleges  merely  the  occurrence  of  circum- 
stances which  enabled  the  company  to  terminate  the  policy,  but 
it  leaves  unasserted  that  the  policy  was  terminated. 

The  company  may  do  as  it  likes,  subject  to  this :  that  being 
given  a  choice  between  two  things  it  cannot  take  both.  But  as  a 
matter  of  practice,  aided  by  current  notions  of  law,  it  does  take 
both.  For  example,  default  is  made  in  payment  of  a  premium, 
and  the  company  has  consequently  a  right  to  terminate  the 
contract.  But  that  is  the  very  last  thing  it  wants  to  do  and  will 
do.  On  the  contrary,  it  will  dun  and  humor  the  chap,  and  take 
something  on  account  and  notes  for  the  balance,  and  threaten  and 
sue,  and  attach,  and  worry,  in  order  to  get  the  premium  and  keep 
the  assured  as  a  future  subscriber.  And  if  a  loss  happens  mean- 
while? Well,  that  of  course  is  a  different  thing.  The  policy  says 
that  if  the  premium  is  not  paid  "  this  policy  shall  be  void  " ;  and 
the  premium  was  not  paid;  and  is  not  that  a  good  defense? 
According  to  present  ideas  it  is,  unless  you  can  prove  waiver. 


Digitized  by 


Google 


368  HARVARD  LAW  REVIEW. 

The  language  almost  always  used  in  the  authorities  is  that  by 
the  breach  the  policy  was  "  forfeited."  Then  it  is  assumed  that 
being  **  forfeited  "  the  policy  is  at  an  end.  And  thus  the  conclu- 
sion, that  unless  the  forfeiture  can  be  got  rid  of  in  some  way  (by 
waiver  for  example)  the  company  need  not  pay  the  loss.  We 
must  examine  this  a  little;  for  although  what  has  already  been 
said  appears  to  me  to  be  conclusive,  I  am  nevertheless  very  well 
aware  that  mental  prepossessions  do  not  easily  yield  to  argument. 

"  Forfeiture  "  !  What  do  we  mean  by  "  forfeiture"?  A  lease 
provides  that  upon  non-payment  of  rent  the  lease  shall  be  void. 
The  lease  is  an  onerous  one;  the  tenant  refuses  to  pay  his  rent; 
then  he  claims  that  he  has  "  forfeited  "  his  lease,  that  it  is  at  an 
end,  and  that  he  is  free.  Of  course  he  is  wrong  about  his  freedom ; 
and  is  he  right  in  saying  that  he  had  "  forfeited"  his  lease?  Not  a 
bit  of  it.  He  has  done  nothing  but  refuse  to  pay  his  rent;  and  if 
the  landlord  should  (because  of  the  default)  elect  to  terminate  the 
lease,  he  (the  tenant)  has  not  only  not  forfeited  anything,  but  is  to 
some  extent  advantaged.  Forfeiture  usually  implies  loss,  and  we 
speak  of  relief  against  forfeitures,  and  feel  that  they  are  a  hard,  op- 
pressive sort  of  thing  which  ought  to  be  displaced  if  possible. 
But  the  luck  of  our  jubilant  tenant  makes  no  appeal  to  our 
sympathy,  and  we  feel  that  the  word  "forfeiture"  is  somewhat 
misapplied  in  his  case.  If  the  lease  were  one  of  some  value,  and 
the  landlord  elected  to  cancel,  we  might  in  very  untechnical  language 
say  that  the  tenant  had  "forfeited"  his  lease.  But  clearly  the 
word  would  not  describe  a  legal  situation,  for  his  default  in  this 
case  is  precisely  the  same  as  his  default  in  the  other  case,  and  yet 
there  we  saw  that  even  untechnically  the  word  could  not  be  used. 
Technically,  he  has  made  default;  that  is  all.  If  this  is  really 
"  forfeiture,"  and  if  (as  is  assumed)  "  forfeiture  "  means  termina- 
tion of  the  lease,  then  of  course  the  lease  is  ended.  But  that  is 
not  the  case.  The  lease  is  in  exactly  the  same  position  as  it  was 
before  default,  and  it  will  remain  so,  unless  the  landlord  chooses 
to  elect  otherwise. 

Distinguish  a  little  with  this  word  "  forfeiture."  No  objection 
need  be  made  to  the  expressions  "  by  this  act  he  forfeited  his 
life,"  "  by  re-marriage  she  forfeited  her  annuity."  In  such  cases 
the  implication  is  that  there  is  some  law,  or  some  testamentary 
or  other  proviso,  by  which  loss  of  life  or  loss  of  annuity  is  a  neces- 
sary consequence  of  the  act.  We  do  not  mean  that  the  act  has 
given  some  other  person  a  choice  as  to  the  continuation  or  deter- 
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mination  of  the  life  or  annuity.  We  mean  that  the  act  itself 
has  caused  the  loss,  and  not  that  the  option  of  some  other  person 
may  possibly  impose  it.  But  when  an  insured  has  failed  to  file 
his  proofs  we  do  not  say  that  he  has  forfeited  the  policy,  because 
forfeiture  is  not  a  necessary  consequence  of  the  act,  which  at  the 
most  exposes  him  to  the  possibility  that  at  some  future  time 
the  insurer  will  so  elect  as  to  terminate  the  policy.  It  is  not  ter- 
minated, observe,  by  the  act  of  the  insured,  nor  at  the  time  of  his 
act,  but  by  the  election  of  another  person  and  at  a  future  time 
(although  with  relation  back). 

*'  I  have  spoken  of  the  right  of  re-entry  of  a  landlord  as  a  *  forfeiture '  of 
the  lease,  but  the  use  of  the  word  *  forfeiture '  in  cases  of  this  kind  is  some- 
what misleading.  This  is  not  like  a  condition  in  a  will,  non-compliance 
with  which  causes  a  forfeiture.  It  is  a  contract  between  landlord  and  tenant 
that  if  the  latter  does,  or  omits  to  do,  certain  specific  acts,  then  the  landlord 
may  re-enter."  * 

And  if  there  is  not,  in  landlord  and  tenant  and  insurance  cases, 
any  "  forfeiture  "  by  breach  of  condition  (inserted  for  the  benefit 
of  the  landlord  or  insurance  company),  there  cannot  of  course 
be  any  "  waiver  of  the  forfeiture."  For  there  is  nothing  to 
waive.  Yet  there  is  much  authority  to  sustain  such  dicta  as  the 
following :  — 

'*The  doctrine  of  waiver  seems  applicable,  properly  speaking,  only  during 
the  currency  of  the  contract.  .  .  .  After  a  policy  is  forfeited  I  see  not 
how  it  could  be  renewed  or  revivified  except  by  an  express  agreement  of 
the  insurers."  * 

'*  After  thirty  days  had  expired  without  any  statement,  nothing  but  the 
express  agreement  of  the  company  could  renew  or  revivify  the  contract."  • 

If  by  breach  of  a  condition  a  lease  or  a  policy  is  "  forfeited," 
and  so  terminated  (whether  the  landlord  or  the  tenant  desired  it  or 

1  Barrow  v.  Isaacs,  1891,  i  Q.  B.  417. 

'  Diehl  V,  Adams,  etc.,  1868,  58  Pa.  St.  452 ;  Carroll  v.  The  Charter  Oak  Ins.  Co., 
38  Barb.  (N.  Y.)  402.  And  see  Germania,  etc.,  v,  Klewer,  1889,  129  111.  599 ;  Stephens  v. 
Phoenix,  etc,  1899,  85  111.  App.  671 ;  Home,  etc.,  v,  Kuhlman,  1899,  58  Neb.  493.  In 
England  "revivifying"  a  contract  is  spoken  of  as  the  making  of  a  new  contract  after 
the  old  one  has  been  *'  forfeited  " ;  and  a  policy-holder  failed  in  his  action  because  an 
agent  of  the  company  had  no  authority  to  make  a  bargain  binding  the  company  to 
a  new  contract,  on  the  terms  of  the  old  contract,  but  varying  the  time  of  pa3rment : 
Acey  V,  Fernie,  1840,  7  M.  &  W.  150.  Similarly  in  the  law  of  landlord  and  tenant 
such  language  as  "  works  a  rehabilitation  of  the  lease "  is  sometimes  encountered : 
Dennison  v.  Maitland,  1891,  22  Ont.  172. 

«  Beatty  v.  Lycoming,  etc.,  1870,  66  Pa.  St  9;  Neill  v.  Union,  etc.,  1882,7  Ont 
App.  175. 
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not),  then  of  course  the  legal  relations  thus  ruptured  could  not  be 
renewed  or  revived  except  by  new  agreement.  But,  by  the  breach, 
nothing  has  happened  to  these  relations,  and  there  is  no  necessity 
for  renewal  or  revivification.  There  has  been  no  "  forfeiture,"  and 
there  is  therefore  nothing  to  waive. 

Perhaps  as  strong  a  case  as  could  very  well  happen^  involving 
the  view  of  forfeiture  and  the  necessity  for  revivification,  went  to 
the  British  Privy  Council.^  A  marine  policy  provided  that  the  ship 
should  not  be  in  the  Gulf  of  St  Lawrence  after  November  15; 
it  was  wrecked  in  that  gulf  in  December ;  the  owners  abandoned ; 
and  the  insurers  accepted  abandonment  and  dealt  with  the  ship. 

"  It  was  contended  that  the  vessel  was  not  insured  at  the  time  when  she 
was  lost,  as  the  insurance  did  not  extend  to  a  loss  in  the  Gulf  of  St  Law- 
rence after  the  15  th  of  November,  and  that  an  abandonment  can  be  of  no 
avail  when  there  is  no  insurance.  But  the  vessel  was  in  fact  insured ;  the 
loss  occurred  during  the  time  and  upon  a  voyage  described  in  the  policy ; 
but  there  was  a  breach  of  one  of  the  warranties  or  conditions  expressed." 

Observe  that  if  it  be  argued  that  "  after  a  policy  is  forfeited  " 
it  cannot  be  renewed  or  revivified  except  by  an  express  agree- 
ment of  the  insurers,  the  answer  (in  the  case  in  hand)  is  that 
the  policy  never  was  forfeited ;  for  the  company,  having  a  right  to 
cancel  it,  elected  not  to  do  so.  The  judgment,  however,  does  not 
proceed  upon  that  principle.    Very  unsatisfactorily  it  declares  that 

"The  effect  of  acceptance  is  .  .  .  well  expressed  by  Boulay  Paty :  ^ Par 
leur  acceptation  volontaire  U  ^est  fait  un  pacte  entre  Us  parties  qui  a  tout 
terminL^ " 

In  such  cases,  then,  we  cannot  speak  of  "  waiver  of  a  forfeiture." 
Nor  is  it  right  to  say  that  the  insurer  waives  the  condition  or  the 
breach  of  the  condition.  He  has  power  to  determine  the  contract 
or  to  continue  it;  and  he  exercises  that  power  as  he  thinks  best. 
And  observe  that  his  election  to  continue  the  contract,  so  far  from 
being  a  waiver  of  the  breach  of  the  condition,  has  no  effect  what- 
ever upon  it  If  a  landlord  elects  not  to  re-enter  because  of  non- 
repair according  to  contract  he  does  not  "waive"  the  breach 
of  contract;  upon  the  contrary,  he  may  sue  upon  it^  In  no 
sense  does  he  waive  either  the  contract  or  its  breach,  for  at  the 

1  Provincial,  etc.,  v.  Leduc,  1874,  L.  R.  6  P.  C.  224;  19  L.  C.  Jur.  281. 
3  Hartshorne  v.  Watson,  1838, 4  Bing.  N.  C.  178 ;  Morecraft  v.  Meux,  1825, 4  B.  ft  C. 
C06;  Pellatt  V.  Booscy,  1862,  31  L.  J.  C.  P.  283,/^  Eric,  C.  J. 
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same  time  that  he  elects  not  to  re-enter  because  of  the  breach,  he 
sues  for  damages.  And  as  there  has  been  no  waiver  of  any  *'  for- 
feiture "  (for  there  was  no  forfeiture),  so  there  has  been  no  waiver 
at  all. 

It  is  not  right  even  to  say  that  the  landlord  or  insurer  waived 
his  right  to  forfeit;  for  he  did  not.  He  had  the  right  to  choose 
between  terminating  the  contract  and  continuing  it;  and  he  ex- 
ercised that  right  of  choice  ;  he  did  not  waive  it,  or  give  it  up.  If 
he  had  elected  to  determine  the  contract,  no  one  would  think  of 
affirming  that,  by  so  doing,  he  had  waived  his  right  to  continue 
it.  And  it  is  not  more  correct,  when  the  election  is  to  continue 
the  contract,  to  say  that  he  waived  his  right  to  determine  it  If 
you  have  a  choice  between  an  apple  and  an  orange,  and  you 
choose  the  orange,  it  would  be  rather  absurd  to  say,  either  that  you 
waived  the  apple,  or  your  right  to  the  apple  (for  you  had  none), 
or  even  your  right  to  choose  the  apple  (for  you  exercised  your 
right  by  not  choosing  it). 

One  more  suggestion.  Rather  than  drop  the  word  "  waiver " 
altogether  from  these  classes  of  cases,  may  we  not  say  that  there  is 
waiver  when  the  election  is  not  to  take  advantage  of  the  default? 
But  waiver  of  what?  Not  of  any  forfeiture,  because  there  is  none. 
Not  of  the  default,  for  it  may  still  be  sued  upon.  And  not  of  the 
right  to  elect,  for  that  has  been  exercised.  And  if  "  there  is 
waiver,"  somebody  must  have  waived.  But  in  reality  nothing  has 
happened,  and  nothing  has  been  done,  except  an  election.  If  you 
choose  to  say  that  election  to  continue  the  contract  is  waiver  of 
your  right  to  determine  it,  say  also  that  election  to  determine  the 
contract  is  a  waiver  of  your  right  to  continue  it.  Then  try  it  on 
the  fruit,  and  explain  that  election  in  one  direction  means  waiver 
in  another.  When  you  go  to  town  you  waive  your  right  to  stay 
at  home.^ 

I  object  to  the  substitution  of  waiver  for  election,  for  it  fixes 
attention,  not  upon  the  act  that  it  pretends  to  describe,  but  upon 
a  mere  consequence  of  that  act.  Election  is  the  choice  of  the 
orange,  and  the  consequence  is  that  you  do  not  get  the  apple. 
But  there  is  no  abandonment,  or  cession,  or  surrender,  or  waiver, 
of  the  apple,  for  you  never  had  it,  or  any  right  to  it.  You  had  a 
right  to  choose ;  you  exercised  that  right ;  you  gave  up,  or  threw 

1  The  following  language  is  common  enough  :  "  The  doctrine  of  election  of  remedies 
applies,  that,  one  having  been  chosen,  all  others  are  deemed  waived."  Pratt  v.  Free- 
man, 1902,  115  Wis.  648;  92  N.  W.  Rep.  368. 
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away,  or  waived  nothing.  The  point  of  the  act  is  the  choice,  and 
attention  ought  to  be  drawn  to  the  thing  chosen,  and  not  exclu- 
sively fixed  upon  the  effect  of  that  choice. 

The  following  language,  too,  is  objectionable  in  the  interest  of 
clearness  of  conception  of  the  true  situation : 

"  The  material  inquiry  is  whether  the  defendant  elected  to  exercise,  or  to 
waive,  his  right  to  take  advantage  of  the  forfeiture."  ^ 

The  existence  of  a  right  to  elect  is  here  acknowledged,  but  the 
underlying  idea  is  that  there  has  been  a  "  forfeiture,"  and  that  if 
the  forfeiture  is  not  waived,  it  remains.  Election  does  not  deter- 
mine what  is  to  be  done  with  a  "  forfeiture  "  situation,  but  whether 
there  is  to  be  any  situation  other  than  that  which  always  existed. 
If  "waiver"  (in  the  connection  in  hand)  be  strictly  limited  to 
denote  non-selection,  and  "  waived "  to  mean  "  not  selected,"  I 
shall  withdraw  objection  to  them,  save  upon  the  ground  that  having 
clumsy  and  forced  meanings  they  will  be  sure  to  mislead  us. 

Some  of  the  implications  of  the  change  here  proposed  are  not 
only  very  striking,  but  will,  it  is  hoped,  be  of  great  assistance  to 
the  courts  in  their  struggle  with  some  of  the  insurance  companies. 
In  the  first  place,  silence  strategy  will  no  longer  be  available  or 
beneficial  to  the  companies.  At  present  some  courts  say  that 
breach  of  a  condition  is  a  forfeiture  of  the  policy,  and  that  a  waiver 
of  such  forfeiture 

''cannot  be  inferred  from  mere  silence.  It  [the  company]  is  not  obliged 
to  do  or  say  anything  to  make  a  forfeiture  effectual.*  It  may  wait  until 
claim  is  made  under  the  policy,  and  then  in  denial  thereof,  or  in  defense  of 
a  suit  commenced  therefor,  allege  a  forfeiture."  • 

And  these  courts  are,  at  all  events,  consistent  in  this  holding.  If 
we  assume  that  breach  of  a  condition  has  "  forfeited,"  in  the  sense 
of  terminated,  the  policy,  there  can  be  no  reason  why  the  company 
should  send  notification  of  any  sort  to  the  insured.     He  knows  of 

1  Home  V,  Kuhlman,  1899,  58  Neb.  488. 

>  What  does  that  mean  ? 

•  Titus  V.  Glen's  Falls,  etc.,  1880,  81  N.  Y.  419.  Approved  in  Carson  v.  Home, 
etc,  1881,  S3  Wis.  585 ;  11  N.  W.  Rep.  11.  And  see  Phoenix,  etc.,  v.  Stevenson,  1879, 
8  Ins.  L.  J.  922;  Schrimp  v.  Cedar  Rapids,  etc.,  1882,  124  III.  354;  Smith  v.  St.  Paul, 
etc.,  1882,  3  Dak.  80;  Queen,  etc,  v.  Young,  1888,86  Ala.  424;  28  So.  Rep.  116; 
Armstrong  v.  Agricultural,  etc.,  1892,  130  N.  Y.  565 ;  29  N.  E.  Rep.  991 ;  Petit  r. 
German,  etc.,  1898,  98  Fed.  Rep.  800;  Banholzer  v.  New  York,  etc,  185^,  74  Minn. 
387;  Parker  v.  Bankers,  etc,  1899,  86  111.  App.  315;  Manhattan,  etc.,  v.  Savage,  1901, 
23  Ky.  483 ;  63  S.  W.  Rep.  278. 
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the  breach  as  well  as  the  company  (and  usually  better),  and  he 
knows  that  his  contract  is  at  an  end.  Then  why  tell  him  any- 
thing? Other  courts  are  less  consistent,  but  more  nearly  correct, 
when  they  declare  that 

"  If  the  company  contemplated  the  forfeiture  of  the  policy  because  of  the 
non-payment  of  the  premium,  it  should  at  once  have  so  declared,  plainly 
and  unconditionally.*'^ 

For  such  language  assumes  that  the  breach  has  no  effect  upon 
the  policy,  and  that  its  termination  is  the  result  of  the  company's 
election.  That  being  so,  the  necessity  for  a  declaration  by  the 
company  is  obvious.  If  the  breach  ended  the  policy,  then,  as  we 
have  said,  the  company  could  have  nothing  to  communicate  to  the 
assured,  for  he  knew  of  the  breach  and  of  its  legal  effect.  But  if 
it  is  the  election  of  the  company  that  is  the  important  factor,  then 
the  company  has  something  to  communicate,  something  of  great 
importance  to  the  assured,  something  of  which  he  can  have  no 
knowledge  unless  it  is  communicated  to  him  by  the  company. 
The  first  effect,  then,  of  the  proposed  change  is  that  silence 
strategy  will  be  as  obsolete  as  flint  muskets,  and  that  the  law  last 
quoted  will  be  upheld  rather  than  that  which  supports  the  contrary 
view.  If  the  company  wants  to  cancel  the  policy  it  must  do  so. 
It  cannot  have  a  live  policy  for  premium  catching  and  a  dead  one 
for  loss  dodging. 

A  second  effect  is  that  a  very  difficult  onus  of  proof  is  taken 
from  the  assured  and  placed  where  it  ought  to  be.  At  present  the 
company  proves  (i)  the  existence  of  the  condition,  and  (2)  its 
breach ;  and  then  the  assured  tries  to  prove  waiver.  Most  of  the 
courts,  with  true  instinct,  help  him  all  they  can,  and  find  and  infer 
waiver  upon  most  scanty  evidence,  or  even  surmise.  But  very 
frequently  the  reply  fails,  for  it  is 

"  the  duty  of  the  plaintiff  to  establish  the  parol  waiver  by  a  clear  prepon- 
derance of  evidence."  ^ 

For  the  future  waiver  has  not  to  be  proved,  for  it  is  not  a  factor 
in  the  case,  and  there  is  no  allegation  of  it  in  the  pleadings.  Ob- 
serve that  the  company's  plea  now  is  (i)  condition,  (2)  breach,  and 
(3)  election  to  cancel.     To  such  a  plea  waiver  is  inapplicable,  and 

1  United  States  v.  Lesser,  1900,  126  Ala.  568;  28  So.  Rep.  646;  Pollock  v.  German, 
etc,  1901,  86  N.  W.  Rep.  1017  (Mich.). 

*  McFarland  v.  Kittaning,  etc.,  1890,  134  Pa.  St.  590;  Gibson  v.  Liverpool,  etc., 
1902,  159  N.  Y.  419. 
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the  reply  is  a  mere  joinder  of  issue.  The  onus,  therefore,  instead 
of  being  on  the  plaintiff  to  prove  waiver,  is  on  the  company  to 
prove  election.  And  the  company  must  prove  election  with  all  its 
legal  requisites  as  to  time,  communication,  etc.  Any  conduct  of 
the  company  which  formerly  the  plaintiff  would  have  shown  in 
support  of  his  waiver  contention,  he  now  gives  (in  rebuttal)  in 
traverse  of  the  company's  alleged  election  to  cancel  the  policy. 

This  is  a  very  important  point ;  for  it  may  be  very  confidently 
asserted  that  companies  would  have  found  themselves  unable  to 
prove  election  to  terminate  in  one  case  out  of  a  hundred  of  those 
which  they  have  defended.  What  they  will  do  in  the  future  may 
be  surmised,  but  their  current  practice,  at  all  events,  will  not  help 
them  to  prove  election.  They  are  at  present  much  more  successful 
in  criticising  evidence  of  waiver  than  they  would  be  in  proving  that 
they  did  what  we  all  know  they  never  do,  save  in  extreme  cases. 

A  third  effect  of  the  proposed  change,  and  one  of  hardly  less 
value  than  those  already  noted,  has  reference  to  the  authority  of 
agents  of  the  company.  At  present  the  assured  has  to  prove,  not 
merely  that  somebody  did  something  which  if  done  by  the  com- 
pany would  be  held  to  be  a  waiver,  but  that  that  person  was  acting 
under  the  authority  of  the  company.  And  this  is  where  he  too 
frequently  fails  ;  not  because  the  actor  had  not  ample  authority, 
but  because  the  company  denies  it  and  the  assured  is  unable  to 
prove  it.  For  the  future  the  onus  is  changed,  and  the  company 
must  prove,  not  only  that  somebody  did  something  which  would  be 
an  election  if  done  by  the  company,  but  that  such  person  was 
acting  under  the  authority  of  the  company.  They  will  not  of 
course  have  much  difficulty  in  doing  so,  for  companies  can  always 
prove  authority  when  they  want  to.  But  they  will  be  deprived  of 
their  great  tactical  advantage  by  the  removal  of  the  onus  as  to 
the  agent's  authority  from  the  shoulders  of  the  assured.  They 
must  now  prove  authority  to  elect,  and  will  not  escape  because 
the  assured  fails  to  prove  authority  to  waive. 

These  three  effects  of  the  proposed  change  follow  naturally 
and  inevitably  upon  its  adoption.  A  possible  fourth  is  open  to 
controversy. 

Suppose  that  an  apprenticeship  agreement  provides  for  payment 
by  the  apprentice  of  a  present  premium  for  five  years'  service  and 
tuition,  for  earlier  termination  of  the  contractual  relations  at  the 
election  of  the  master,  and  says  nothing  as  to  return  of  part  of 
the  premium  in  that  event,  has  the  apprentice  a  right  to  demand 
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proportionate  repayment  in  case  his  tuition  ceases  by  exercise  of 
the  master's  election  at  the  end  of  a  week?  The  authorities  de- 
clare clearly  enough  in  his  favor.  And  suppose  that  a  shipowner 
insures  his  fleet  for  three  years,  that  he  pays  the  premium  in  ad- 
vance, that  the  contract  provides  that  in  case  of  war  the  company 
may  elect  to  terminate  the  contract,  and  that  nothing  is  said  as  to 
partial  return  of  the  premium,  has  not  the  insured  a  valid  claim  to 
part  of  it,  in  case  of  war  and  election  to  terminate  at  the  end  of 
the  first  month  ?  And  is  the  law  otherwise  if  the  right  to  elect 
arises  upon  the  act  of  the  assured  rather  than  upon  the  occurrence 
of  some  public  event?  For  example,  a  policy  provides  that  the 
company  shall  have  a  right  to  terminate  it  if  further  insurance  is 
placed  upon  the  property,  and  the  company  exercises  this  right 
and  terminates  the  policy  before  it  has  run  a  fortnight;  can  the 
company  nevertheless  retain  the  three  years'  premium? 

Take  the  case  a  step  further :  Suppose  that  the  election  arises 
upon  the  doing  of  some  act  by  the  assured  which  he  covenanted 
not  to  do ;  for  example,  he  brought  upon  the  premises  a  barrel  of 
gunpowder  in  spite  of  his  agreement  to  the  contrary.  But  remem- 
ber that  this  act  had  no  effect  other  than  to  give  to  the  company  a 
right  to  terminate  the  policy,  —  a  right  which  it  would  probably  not 
exercise  before  the  happening  of  a  loss  (rather  it  would  endeavor 
to  procure  the  removal  of  the  powder),  whatever  it  might  be  in- 
clined to  do  afterwards. 

Of  course,  if  the  apprentice  declined  to  remain  with  his  master 
and  receive  further  instruction,  he  could  not  demand  repayment  of 
any  part  of  the  premium.  And  if  a  policy-holder  had  power 
to  cancel  it  and  did  so,  the  company  might  be  entitled  to  retain 
the  whole  amount.  But  the  question  we  have  in  hand  is  whether 
the  company  may  terminate  its  risk  and  yet  keep  the  premium. 
It  is  said  that 

"  The  general  rule  is  that  if  a  risk  never  attaches  under  a  policy,  the  pre- 
mium is  not  earned,  and  if  paid  may  be  recovered,  unless  the  insured  has 
been  guilty  of  fraud."  But  "  if  the  risk  attached  and  the  policy  became 
void  subsequently,  through  the  conduct  of  the  insured,  no  part  of  the  pre- 
mium can  be  recovered."  ^ 


1  Ins.  Co.  V.  Smith,  1899,  34  C  C.  A.  506;  92  Fed.  Rep.  503.  And  see  Colby  v. 
Cedar  Rapids,  etc.,  1885.  66  la.  577;  24  N.  W.  Rep.  54;  Phcenix,  etc.,  v.  Stevenson, 
1879,  78  Ky.  161 ;  Schrimp  v.  Cedar,  etc.,  1888,  124  111.  354;  16  N.  K  Rep.  229; 
Farmer's,  etc.,  v.  Home,  1898,  54  Neb.  740;  Home,  etc.,  v.  Kuhlman,  1899,  58  Nev.  488 ; 
Georgia,  etc.,  v.  Rosenfield,  1899,  37  C.  C.  A.  loi. 
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That  may  be  perfectly  true.  But  we  are  discussing  a  case  in 
which  the  policy  does  not  become  void  "  through  the  conduct  of 
the  insured/'  but  at  the  election  of  the  company.  Solution  of  the 
trouble  cannot,  and  need  not,  be  undertaken  at  present.  Many 
distinctions  and  analogies  are  involved.  The  French  law  is  thus 
stated,^  and  it  deserves  consideration : 

*'  La  prime  ^tant  le  prix  de  Tassurance,  son  taux  devrait  varier  chaque 
ann^e :  il  torabe  sous  le  sens  qu'au  fur  et  k  raesure  qu'une  personne  vieillit 
ses  chances  de  mortality  vont  en  augmentant.  N^anmoins  et  k  juste  titre, 
car  dans  les  derni^res  ann^es  le  chifTre  aurait  pu  €tre  excessif,  il  a  paru  plus 
pratique  et  plus  rationnel  de  ne  pas  tenir  compte  des  difr(^rences  qui  se 
produisent  d'ann^e  en  ann^e  et  de  rendre  la  prime  uniforme.  On  reporte 
sur  les  premieres  ann^es  une  partie  de  ce  qui  serait  k  payer  pour  les  der- 
niferes,  en  prenant  la  moyenne  des  chiffres  donnas  par  toutes  les  primes 
pr^vues  pour  I'assurance  vie  entibre  et  indiqu^es  par  les  tables  de  mor- 
tality. Ce  chiffre  de  la  prime  uniformis^e  comprend  deux  parties :  Tune 
correspond  k  la  prime  simple  d'assurance  pour  Fannie,  Tautre  est  des- 
tin^e  k  parfaire  Tinsuffisance  des  primes  futures,  c'est  ce  qui  constitue  la 
reserve.* 

"  Quand,  pour  une  raison  ou  pour  une  autre,  Tassur^  arr^te  le  contrat, 
Tassureur  a  le  droit  incontestable  de  conserver  la  somme  repr^sentant  la 
prime  pour  chacune  des  anndes  6coul6es,  mais  il  ne  peut  pas  retenir  d'une 
fa9on  absolue  la  reserve,  puisque  cette  reserve  se  rapporte  \  des  ann^es 
durant  lesquelles  lui,  assureur,  ne  sera  nullement  engag^.  Quand  une  per- 
sonne traite  pour  une  assurance  sur  la  vie  avec  une  Compagnie,  cette 
demifere  lui  ouvre  un  compte,  compte  qui  comprend  deux  ^l^ments :  la 
prime  simple  due  chaque  ann^e  ;  la  somme  destin^e  k  parfaire  Tinsuffisance 
des  primes  futures.  Si  Tassur^  se  retire,  il  faut  liquider  cette  situation  :  la 
compagnie  doit  rembourser  le  solde  cr^diteur,*  mais  nullement  quoiqu'il  ait 
pu  ^tre  soutenu,*  dans  son  integrality :  pendant  tout  le  temps  qu'a  dur^  le 
contrat,  elle  a  eu  a  supporter  des  frais  gdn^raux,  frais  que  raotivait  la  par- 

1  Lefort :  Contrat  d'assurance  sur  la  vie,  III.  i8. 

«  Couteau  :  op.  cit.  T.  II.  294. 

*  C'est  W  une  difference  essentielle  avec  I'assurance  contre  I'incendie :  quand  une 
police  de  se  genre  a  ^t^  r^silU^e,  I'assur^  n'a  rien  \  r^clamer  pour  les  primes  par  lui 
vers^es  parce  que  les  primes  encaiss^es  sont  I'exacte  contre-partie  du  nsque  couni.  — 
V.  Dormoy :  Th^orie  mathem.  des  Assur.  sur  la  vie,  T.  II.  p.  79.  (There  b  in  this 
respect  an  essential  difference  in  cases  of  insurance  against  fire :  when  a  policy  of  that 
kind  has  been  cancelled  the  assured  has  no  claim  to  the  premiums  paid  by  him,  because 
these  are  the  exact  equivalent  of  the  risk  run.) 

^  V.  Laurent:  Les  Compagnies  d'assurances  sur  la  vie  humaine.  (La  R^forme 
^conomique,  1875):  de  Serbonnes:  des  contrats  discontinues  (Monit.  des  assur.  1875, 
p.  429);  Cook :  La  valeur  de  rachat  {Ibid.  1877,  p.  87).  Cf.  Dormoy:  op.  cit.  p.  79; 
Karup  :  Theoretisches  Handbuch  des  I>ebens  versicherung,  T.  III.  p.  135. 
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ticipation  de  Tassur^,  et  dont  il  ne  saurait  s'exon^rer  en  excipant  de  son 
dt^part,  la  compagnie  n'^tant  pas  un  mandataire  charg^  de  faire  gratuite- 
ment  les  affaires  de  leur  clientele.  ^ "  * 

Before  closing  let  an  objection  to  the  main  argument  of  this 
article  be  answered.  Suppose  that  a  breach  of  the  policy  takes 
place  during  its  currency,  but  that  the  company  does  not  hear  of 
it  until  after  the  loss,  would  not  the  conventional  defense  be  a  good 
one,  namely  (i)  the  condition,  and  (2)  the  breach?  For  example, 
suppose  that  the  condition  forbade  gunpowder  on  the  premises, 
that  the  gunpowder  was  brought  there,  that  its  presence  was  suc- 
cessfully concealed  from  the  company  until  after  the  loss ;  in  such  a 
case  how  is  the  company  going  to  defend  itself  upon  the  plea  of 
election  ?  It  could  not  elect  because  it  knew  nothing  of  the  breach. 
For  answer  let  it  be  said  that  whatever  our  difficulties  we  must 
not  alter  the  contract.  The  policy  says  that  breach  of  any  con- 
dition "  renders  this  policy  void  at  the  election  of  the  company  " ; 
it  cannot  become  void  unless  the  company  so  elects;  and  there- 

1  De  Courcy  :  Precis  de  Tassurance  sur  la  vie,  p.  289.  Ce  pr^l^vement  est  destin^ 
k  couvrir  les  d^penses  g^n^rales  de  rentreprise  et  k  procurer  un  benefice  suffisamment 
r^mun^rateur  aux  capitaux  qui  y  sont  engages.  Conf. :  Des  entreprises  d'assurances 
sur  la  vie  (L'Opinion,  Avril,  1870,  p.  55).  (This  assessment  is  destined  to  cover  the 
general  expenses  of  the  enterprise,  and  to  procure  a  sufficiently  remunerative  return 
upon  the  capital  engaged  in  it.) 

^  **  The  premium  being  the  price  of  the  insurance,  its  amount  must  vary  each  year : 
for  the  reason  that  in  the  measure  that  a  person  grows  old  his  chances  of  death  are 
increased.  Nevertheless,  and  rightly  so,  for  in  the  last  years  the  figure  would  be  exces- 
sive, it  appears  to  be  more  practical  and  more  rational  not  to  take  into  account  the 
differences  which  are  produced  from  year  to  year  and  to  render  the  premium  uniform. 
We  carry  back  the  part  of  that  which  is  paid  in  the  last  years  to  the  first  year,  and 
take  the  mean  of  the  figures  given  by  all  the  premiums  provided  for  the  entire  life 
insured  and  indicated  by  the  tables  of  mortality.  The  amount  of  the  premium  thus 
made  uniform  comprises  two  parts :  the  one  corresponds  to  the  simple  premium  of 
insurance  for  the  year ;  the  other  is  destined  to  equalize  the  insufficiency  of  the  future 
premiums.  It  is  this  which  constitutes  the  reserve.  When  for  one  reason  or  another 
the  assured  puts  an  end  to  the  contract,  the  insurer  has  the  incontestable  right  to  keep 
the  sum  representing  the  premium  for  each  of  the  years  already  past,  but  he  cannot 
retain  in  absolute  fashion  the  reserve,  since  this  reserve  has  relation  to  the  years  dur- 
ing which  the  assurer  will  not  be  under  obligation.  When  a  person  agrees  for  a  life 
insurance  with  a  company,  the  company  opens  with  him  an  account  which  comprises 
two  elements :  the  simple  premium  due  each  year ;  the  sum  destined  to  equalize  the 
insufficiency  of  the  future  premiums.  If  the  assured  withdraws,  it  is  necessary  to 
liquidate  this  situation  :  the  company  ought  to  reimburse  the  amount  at  the  credit  of 
the  account ;  but  not  in  its  entirety,  although  it  might  have  been  exhausted  (by  liabilities 
of  the  company  ?).  During  all  the  time  that  the  contract  was  in  force  the  company 
had  to  pay  its  general  charges  which  induced  the  participation  of  the  assured  and  from 
which  he  cannot  exonerate  himself  by  indicating  his  departure,  the  company  not  being 
a  mandatory  charged  with  transacting  gratuitously  the  alfairs  of  their  customers." 
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fore  the  company  must  succeed  upon  the  ground  of  election  or 
not  at  all. 

And  the  company  is  not  in  any  difficulty.  Election  to  termi- 
nate may  be  made  within  a  reasonable  time  after  knowledge  of 
the  facts.  "  Yes,"  you  say,  "  but  how  will  it  help  the  company  to 
terminate  the  contract  after  the  loss  has  happened?"  To  which  I 
reply:  The  fact  of  loss  cannot  take  away  or  affect  the  right  of 
election  given  by  the  contract.  There  are  scores  of  cases  in 
which  the  breach  itself  occurs  after  the  loss  {e,  g.  failure  to  furnish 
proofs).  Moreover,  it  must  not  be  imagined  that  termination  of 
the  contract  dates  from  the  time  of  election.  It  dates  from  the 
breach.  Look  at  the  contract.  It  says  that  a  certain  act  shall  void 
the  policy,  —  if  the  company  so  says.  The  company  does  so  say. 
Say  what?  That  the  act  voids  the  policy.  When  did  the  act  void 
the  policy?  At  the  only  time  it  could  do  so,  namely,  when  it 
occurred.  Observe  that  whether  the  act  has  voided  the  policy  is 
a  matter  for  the  company's  election.  What  the  company  elects 
is  that  a  certain  act  shall  or  shall  not  have  a  certain  effect,  or,  in 
other  words,  that  the  language  of  the  contract  shall  or  shall  not 
have  its  operative  effect.  The  company  does  not  change  the  con- 
tract.    It  says :  We  elect  that  the  voidance  clause  shall  operate.^ 

Some  time  ago  I  commenced  the  compilation  of  a  treatise  on 
**  waiver."  The  subject  has,  however,  proved  to  be  of  most  illusive 
character.  In  insurance  law,  in  landlord  and  tenant,  and  in  other 
important  departments  in  which  waiver  has  been  commonly  sup- 
posed to  have  extensive  operation,  it  has  steadily  receded  be- 
fore close  analysis.  The  book  may  change  its  title  before  it  is 
published. 

John  S.  Ewart. 
Ottawa,  Canada. 

^  Election  to  abandon  a  wreck  to  the  company  in  which  it  is  insured  "  is  retrospec- 
tive, operating  from  the  moment  of  the  casualty."    Amould,  Marine  Ins.,  1901, 1 1205. 
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Application  of  the  Rule  against  Perpetuities  to  Options  to  Pur- 
chase. —  According  to  the  most  satisfactory  statement  of  the  rule  against 
perpetuities,  no  interest  subject  to  a  condition  precedent  is  good  unless  the 
condition  must  be  fulfilled,  if  at  all,  within  twenty-one  years  after  some  life 
in  being  at  the  creation  of  the  interest.^  Consequently,  the  English  courts 
have  held  that  a  covenant  by  a  landowner  giving  the  covenantee  the  option 
of  purchasing  his  land  at  any  future  time  is  void  as  creating  a  perpetuity,' 
and  the  Chancery  Division  has  recently  decided  that  a  covenant  in  a  lease 
for  ninety-nine  years  that  the  lessee  may  purchase  the  fee  at  any  time  during 
the  term  is  obnoxious  to  the  rule.     Woodall  v.  Clifton^  39  Law  Jour.  644. 

It  may  be  objected  that  these  results  are  opposed  on  principle  to  the  well- 
established  English  doctrine  which  exempts  covenants  for  perpetual  renewal 
in  leases  from  the  operation  of  the  rule  against  perpetuities.*  Of  the  many 
suggestions  which  have  been  advanced  to  explain  this  exemption,^  the  most 
noteworthy  is  that  the  covenant  is  part  of  the  lessee's  present  interest,  and 
the  right  of  a  present  possessor  of  land  to  continue  or  drop  his  interest  is 
not  a  right  subject  to  a  condition  precedent.*  This  explanation,  however, 
while  sufficient  in  the  case  of  an  absolute  covenant  to  renew,  is  not  equally 
satisfactory  when  the  right  to  renewal  is  limited  to  arise  only  upon  giving 
notice  within  a  particular  time  and  paying  a  specified  fine.*    Such  sdpula- 

*  Gray,  Rule  against  Perpetuities  §  201. 

^  London,  etc.,  Railway  v.  Gomm,  20  Ch.  D.  562. 

*  Hare  v,  Burges,  4  Kay  and  J.  45. 

*  See  13  Harv.  L.  Rf.v.  472,  482. 

*  Gray,  Rule  against  Perpetuities  {  23a 

*  42  Sol.  Jour.  628. 
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tions,  as  well  as  other  requirements  establishing  conditions  precedent  to  the 
right  of  the  covenantee,  are  common  and  are  held  not  to  invalidate  the 
covenants.^  On  the  whole,  it  would  seem  that  the  doctrine  of  exempting 
covenants  for  perpetual  renewal  from  the  application  of  the  rule  against  per- 
petuities must  be  regarded  as  a  pure  exception.®  Indeed,  some  American 
courts  have  refused  to  recognize  it*  It  is  impossible,  therefore,  to  argue 
from  this  exceptional  doctrine  as  a  basis.  A  covenant  to  convey  a  fee  at  a 
remote  time  clearly  creates  an  interest  in  land.  That  interest  is  subject, 
however,  to  the  condition  that  the  covenantee  shall  elect  to  take  a  convey- 
ance of  the  fee ;  and  if  the  covenant  permits  the  condition  to  be  fulfilled  at 
too  remote  a  time,  the  rule  against  perpetuities  is  infringed.  It  is  well  settled 
that  to  be  valid  an  executory  interest  in  a  legal  estate  created  by  means  of 
a  shifting  or  springing  use  must  be  so  limited  that  it  must  necessarily  take 
effect,  if  at  all,  within  the  period  required  by  the  rule.**^  In  the  case  of 
the  covenant  to  convey  there  is  a  springing  limitation  of  the  equitable  estate, 
since  upon  the  election  of  the  covenantee  to  purchase,  the  equitable  estate 
passes  from  the  covenantor  and  vests  in  him ;  and  if  such  a  limitation  of 
the  legal  estate  by  way  of  springing  or  shifting  use  is  void,  it  is  hard  to  escape 
the  conclusion  that  the  same  must  be  true  in  the  case  of  the  equitable  estate. 
In  other  words,  there  is  no  difference,  for  the  purposes  which  the  rule  against 
perpetuities  is  designed  to  accomplish,  between  an  option  to  purchase  and 
what  is  called  a  conditional  limitation  ;  and  both  must  take  effect  within  the 
time  required  by  that  rule. 


Rights  Resulting  from  Adverse  Possession  of  One  Claiming  Less 
THAN  the  Fee.  —  An  adverse  possessor  usually  claims  the  fee  ;  but  in  some 
cases  he  admits  the  title  of  a  third  party,  while  disputing  that  of  the  real 
owner.  In  such  cases  the  question  arises  as  to  whether  he  acquires  title  for 
himself  against  all  the  world  by  virtue  of  a  possession  adverse  to  the  true 
owner.  It  is  settled  in  cases  where  one  enters  as  life  tenant  under  a  void 
will  and  remains  for  the  statutory  period  that  the  true  owner  is  barred,  but 
that  the  life  tenant  and  his  privies  cannot  dispute  the  title  in  fee  simple  of 
the  remainder  man  under  the  will.^  The  same  rule  holds  in  the  case  of  one 
who  enters  as  life  tenant  under  a  deed  from  a  grantor  who  has  no  tide.* 
An  interesting  extension  of  the  doctrine  to  be  deduced  from  these  cases  is 
suggested  by  a  case  decided  a  short  time  ago  in  Minnesota.  The  defend- 
ant entered  the  plaintiffs  land  thinking  that  it  belonged  to  the  United 
States  and  meaning  to  acquire  a  homestead.  He  remained  in  possession 
longer  than  the  statutory  period,  when  the  plaintiff  attempted  to  eject  him. 
The  court  held  that  the  plaintiff  was  barred,  and  intimated  that  the  defend- 
ant had  acquired  the  fee.     Maas  v.  Burdetzke^  loi  N.  W.  Rep.  182. 

Two  theories  have  been  advanced  to  explain  these  cases.  One  is  that 
the  adverse  possessor  is  estopped  from  denying  the  title  of  the  one  under 
whom  he  has  been  claiming.     The  other  is  that  the  adverse  possessor  is 


^  See  Finch  v.  Underwood,  2  Ch.  D.  310 ;  Sweet  v,  Anderson,  2  Bro.  P.  C.  256. 

*  See  London,  etc.,  Railway  v,  Gomm,  supra, 

*  Morrison  v.  Rossignol,  5  Cal.  64. 


10  Sug.  Gilb.  Uses,  3rd  ^,  156, 157. 

1  Board  v.  Board,  L.  R.  9  Q.  B.  48. 

«  Dalton  V.  Fitzgerald,  [1897]  i  Ch.  440. 
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analogous  to  a  tortious  feoffee,  and  that  the  tort  may  be  cured  by  lapse  of 
time.  When  cured  it  leaves  the  adverse  possessor  with  a  clear  right  to  just 
what  he  claimed.  If  he  claimed  that  the  fee  was  in  some  person  other  than 
the  true  owner,  the  latter  would  be  barred,  and  the  fee  would  be  in  the  third 
person.  If  the  defendant  in  the  principal  case  filed  the  usual  homestead 
application  and  received  permission  to  enter  from  the  government,  he 
would  be  a  mere  licensee  and  could  not  on  either  theory  dispute  the  title 
of  the  United  States.  Assuming,  however,  that  he  entered  without  the 
knowledge  or  permission  of  the  government,  would  the  mere  recognition 
that  it  owned  the  fee  be  sufficient  on  eitlier  theory  to  pass  the  title  to 
the  government?  The  only  possible  estoppel  is  in  pais.  This  form  of 
estoppel  arises  out  of  either  contract  or  conduct.'  Clearly  no  contract 
basis  exists  here,  and  to  create  an  estoppel  from  conduct  it  is  essential 
that  one  party  should  have  so  acted  on  a  representation  of  the  other 
that  it  will  be  a  detriment  to  him  to  allow  the  falsity  of  the  representation 
to  be  asserted.  If  there  was  no  relation  between  the  parties,  no  basis 
for  an  estoppel  can  be  found,  and  the  adverse  possessor  would  hold 
the  fee.  On  the  other  theory,  however,  the  adverse  possessor  would 
get  by  lapse  of  time  no  more  than  he  claimed,  which  was  not  the  fee, 
but  a  right  to  acquire  a  homestead  patent.  Under  a  regulation  of  the 
homestead  laws  he  has  lost  that  right  here.  As  he  has  claimed  for  the 
statutory  period  that  the  fee  is  in  the  United  States,  it  would,  under  this 
theory,  acquire  the  fee,  —  a  result  most  surprising  from  a  practical  standpoint 


Courtis  Discretion  to  Exclude  Cumulative  Evidence.  —  As  to 
how  far  a  judge  may  exercise  his  discretion  in  a  jury  trial  to  exclude 
relevant  evidence  on  the  ground  that  it  is  merely  cumulative,  there  is  a 
great  conflict  of  opinion  except  in  two  classes  of  cases.  It  is  the  uniform 
rule  that  expert  evidence  should  be  confined  within  reasonable  bounds. 
From  its  very  nature  an  indefinite  number  of  witnesses  might  otherwise  be 
called,  each  necessitating  so  much  additional  expense,  vexation,  and  delay 
in  demonstrating  his  competency  and  presenting  his  theory.  Moreover, 
while  expert  witnesses  may  agree  as  to  essentials,  they  are  very  apt  to  differ 
upon  minor  matters.  These  little  discrepancies  grow  in  importance  with 
continued  repetition  until  the  juror's  mind,  seizing  upon  them  as  the  essen- 
tials, distrusts  all  expert  testimony  as  inherently  uncertain.  Consequendy 
the  trial  court  has  been  uniformly  allowed  to  exercise  discretionary  power 
in  limiting  the  introduction  of  such  testimony.*  Likewise,  when  evidence 
is  introduced  to  prove  character  or  usage,  the  same  rule  applies,  for  if  the 
best  witnesses  are  not  believed,  others  can  hardly  be  hoped  to  produce 
conviction.* 

In  all  other  cases  there  is  an  utter  lack  of  harmony.  On  the  one  hand, 
it  is  contended  that  such  exclusion  may  render  difficult  the  task  of  estab- 
lishing the  point  in  controversy.  On  the  other,  it  is  argued  that  the  time 
and  energy  of  the  court  should  not  be  consumed  in  hearing  and  sifting  an 
unending  mass  of  evidence,  which  has  little  or  no  probative  value.  In- 
fluenced by  these  conflicting  motives,  different  jurisdictions  have  adopted 

•  Bigelow,  Estoppel,  5th  ed.,  455. 

1  Fraser  v,  Jennison,  42  Mich.  206. 

*  Bonnell  v,  Butler,  23  Conn.  64,  69. 
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widely  varying  rules  as  to  the  judge's  power  of  exclusion.  Statutes  In  sev- 
eral states  provide  that  cumulative  evidence  may  be  rejected  when  the  issue 
to  which  it  relates  has  been  settled  beyond  a  reasonable  doubt*  Such  a 
rule  is  obviously  undesirable  in  that  it  compels  the  judge  to  pass  upon  ques- 
tions of  fact  before  they  go  to  the  jury.  In  some  jurisdictions^  cumulative 
evidence  may  be  rejected  upon  collateral  issues,  but  not  upon  the  main 
issue.*  This  distinction  is  clearly  unsound,  since  the  reason  for  rejecting 
such  evidence  is  that  its  evil  effects  outweigh  its  probative  value.  In  others, 
the  court  is  denied  all  power  of  exclusion  except  when  the  fact  sought  to  be 
established  is  not  controverted.*  A  recent  Massachusetts  case  supports  this 
view,  holding  that  evidence  should  not  be  excluded  on  the  ground  that  tes- 
timony already  inuoduced,  if  believed,  amounts  to  proof.  Perkins  v.  Ria^ 
72  N.  E.  Rep.  323.  This  rule  ignores  the  fact  that  the  probative  value  of 
evidence,  merely  cumulative  in  its  nature,  may  be  far  outweighed  by  its  dis- 
advantages in  expense,  delay,  and  confusion  to  the  minds  of  the  jury.  The 
rule  which  undoubtedly  meets  with  the  greatest  favor  gives  the  tnal  judge  a 
discretionary  power  of  exclusion  subject  to  review  by  the  upper  court* 
Upon  principle,  too,  this  seems  to  present  the  most  satisfactory  method  of 
procedure,  for  it  tends  to  keep  down  the  expenses  of  litigation,  prevents  the 
accumulation  of  a  confused  mass  of  evidence  from  which  it  is  difficult  to 
sift  the  truth,  and  secures  to  the  parties  a  mode  of  redress  in  case  of  possible 
error. 

The  Vice-Principal  Doctrine.  —  Whatever  may  be  the  basis  of  the 
fellow-servant  doctrine,  —  whether  that  doctrine  is  an  application  of  the 
general  rule  that  one  man  is  not  liable  for  the  torts  of  another,  or  is  an  ex- 
ception to  the  principle  of  respondeat  superior^  —  the  courts  in  applying  it 
almost  universally  rest  their  decisions  upon  the  theory  of  assumption  of  risk. 
Among  the  risks  which  a  servant  takes  upon  himself  as  incident  to  the  em- 
ployment is  that  of  injury  from  the  negligence  of  fellow-servants ;  but  risks 
arising  from  the  negligence  of  the  master  he  does  not  assume.*  As  to  how 
far  he  assumes  the  risk  arising  from  the  negligence  of  one  standing  in  the 
master's  place,  there  is  a  conflict  of  opinion.  By  the  *'  superior  servant " 
doctrine,  formulated  in  Ohio,^  an  employee  assumes  no  risk  of  injury  from 
the  negligence  of  any  servant  who  has  control  over  him.  Accordingly  the 
master  is  liable  for  injury  to  a  servant  resulting  from  the  negligence  of  the 
superior  servant  in  doing  any  act  or  giving  any  order  within  the  scope  of  his 
authority  even  though  it  pertain  to  some  detail  in  the  operation  of  the 
business. 

Although  the  courts  of  several  states*  and  the  United  States  Supreme 
Court  *  approved  this  view,  New  York  adopted  as  the  true  test  of  the  master^s 
liability,  not  the  rank  of  the  negligent  servant,  but  the  character  of  the  neg- 
ligent act.*     The  master  owes  to  the  servant  certain  duties  which  he  dele- 

«  Cal.  Code  Civ.  Pro.  T  2044. 

*  Fisher  v.  Conway,  21  Kan.  x8,  24. 

*  Abenheim  v.  Samuels,  5  N.  Y.  Supp.  117. 

*  Hupp  V.  Baring,  8  Oh.  C.  Ct.  259;  State  v,  Whitton,  68  Mo.  91. 

*  Farwell  v.  Boston  &  Worcester  R.  R.,  4  Met.  (Mass.)  49.  In  England  and  several 
of  our  states  employers'  liability  has  been  largely  extended  by  statute. 

*  Little  Miami  R.  Co.  v.  Stevens,  20  Oh.  415. 
»  Walker  v,  Gillett.  59  Kan.  214. 

*  Chicago,  etc.,  R.  Co.  v.  Ross,  112  U.  S.  377. 
»  Crispin  v.  Babbitt,  81  N.  Y.  516. 
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gates  at  his  peril.  Any  servant,  of  whatever  rank,  entrusted  with  the 
performance  of  these  duties  is  a  vice-principal,  and  no  servant  is  a  vice- 
principal  simply  on  account  of  his  rank.  The  master  is  therefore  not  liable 
for  the  negligent  act  of  a  servant  in  matters  of  detail  in  conducting  the  busi- 
ness. For  example,  it  is  a  master's  duty  to  supply  safe  appliances,  but 
under  some  conditions  it  is  part  of  the  servants'  work  to  construct  the  appli- 
ance from  materials  supplied  by  the  master.  In  such  a  case  his  liability 
ends  when  he  supplies  sound  materials.  Thus  the  construction  of  tempo- 
rary scaffolding,  to  be  shifted  as  the  erection  of  the  building  progresses,  has 
been  held  a  part  of  the  servants'  work.*  Therefore  a  master  is  not  liable 
for  injury  resulting  from  negligent  construction,  even  though  the  injured 
servant  was  doing  a  different  class  of  work  from  that  of  the  delinquent  servant. 
Hempstock  v.  Lackawanna  Iron  and  Steel  Co.,  90  N.  Y.  Supp.  663. 

The  New  York  theory  is  at  present  accepted  by  the  United  States  Supreme 
Court  ^  and  by  the  great  weight  of  authority.'  Some  courts,  however,  apply 
it  with  a  limitation  closely  akin  to  the  "superior  servant"  doctrine.  They 
hold  that  a  general  manager  or  head  of  a  department,  to  whom  the  master 
has  delegated  all  his  functions,  is  a  vice-principal  by  virtue  merely  of  his 
official  position.*  This  exception  seems  on  principle  to  be  unwarranted. 
No  reason  appears  why  official  position,  if  made  the  test  under  these  partic- 
ular circumstances,  should  not  be  extended  to  the  case  of  every  superior 
servant.  This  exception  should  stand  on  the  same  footing  with  the  "  su- 
perior servant  "  doctrine,  which  is  far  less  satisfactory  than  the  theory  which 
makes  the  character  of  the  negligent  act  the  test.  There  would  seem  to  be 
no  reason  for  contending  that  a  servant  did  not  assume  the  risk  of  a  negli- 
gent act  solely  because  it  was  done  by  his  superior.  On  the  other  hand,  if 
the  act  was  done  in  the  performance  of  a  duty  not  delegable  by  the  master, 
the  injured  servant  did  not  assume  the  risk  of  injury  from  such  an  act,  whether 
done  by  a  servant  superior  or  inferior  in  rank  to  himself. 


Abandonment  and  Subrogation  in  Marine  Insurance.  —  When  a 
ship  is  injured  by  a  wrongdoer,  if  the  insurer  accepts  an  abandonment 
of  it  and  pays  as  if  there  had  been  a  total  loss,  he  is  given  a  claim  upon 
the  right  of  action  which  the  insured  has  against  the  wrongdoer.  This 
claim  has  been  explained  in  two  ways.  The  leading  English  case,^  although 
its  decision  is  consistent  with  either  theory,  supports  the  view  that  the 
abandonment  carries  with  it  the  money  claim  against  the  tort-feasor  as 
an  equivalent  of  the  spes  recuperandu  There  are  American  opinions  to  the 
same  effect.*  On  the  other  hand,  it  has  been  suggested  that  the  insurer's 
claim  rests  upon  the  principle  that  in  all  contracts  of  indemnity  anything 
coming  into  the  hands  of  the  insured,  which  reduces  the  loss,  becomes  sub- 
ject to  an  equity  in  favor  of  an  indemnifier  who  has  already  paid.'  Usually 
either  theory  would  permit  the  same  decision,  but  in  a  recent  case  a  choice 

•  Beesley  v.  Wheeler  &  Co.,  103  Mich.  196. 

7  Baltimore  &  O.  R.  Co.  v,  Baugh,  149  U.  S.  368. 

•  Fox  V.  Spring  Lake  Iron  Co.,  89  Mich.  387. 

•  Quincy,  etc.,  Co.  v.  Kitts,  42  Mich.  34. 


1  North  of  Eng.,  etc.,  Ass'n  v,  Armstrong,  L.  R.  5  Q.  B.  244. 

*  Comegys  v.  Vase,  i  Pet.  (U.  S.)  193. 

•  Burnard  v.  Rodocanachi,  7  A  pp.  Cas.  333,/^  Lord  Blackburn. 
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between  them  was  made  imperative.  The  insured  under  a  valued  policy 
abandoned  the  ship  and  collected  the  insurance.  Later  he  recovered  a 
larger  amount  from  the  one  who  had  caused  the  loss,  fiy  the  6rst  theory 
this  entire  amount  would  go  to  the  insurer ;  but  the  court  adopted  the  sec- 
ond view,  and  allowed  the  insurer  only  what  he  had  paid  the  insured.  The 
Livingstone^  130  Fed.  Rep.  746  (C.  C.  A.,  Second  Circ). 

The  correctness  of  the  first  theory  depends  upon  the  effect  of  the  aban- 
donment of  a  ship.  There  is  nothing  in  its  nature  which  makes  it  differ- 
ent from  the  abandonment  of  any  other  property.  When  accepted  by  the 
insurer  it  makes  him  the  owner  of  the  ship  and  entitles  him  to  all  rights 
incident  to  the  property,  for  example,  the  right  to  freight  not  earned  before 
the  completion  of  the  voyage.*  But  it  does  not  give  him  rights  not  incident 
to  his  ownership,  such  as  the  right  to  freight  earned  either  pro  rata  or  by 
delivery  of  part  of  the  cargo  before  the  casualty.*  The  claim  against  the 
tort-feasor  did  not  arise  from  the  violation  of  a  right,  incident  to  the  in- 
surer's ownership.  The  tort-feasor  did  no  damage  to  the  property  after  the 
insurer  became  the  owner.  This  claim,  then,  differs  in  nature  from  the  spes 
recuperandi  with  which  it  is  so  often  confounded  •  and  from  all  other  claims 
which  are  based  upon  the  ownership  of  property  transferred  by  the  aban- 
donment. It  would  seem,  therefore,  that  the  origin  of  the  insurer's  claim 
to  the  money  recovered  from  the  tort-feasor  must  be  explained  on  the  theory 
of  subrogation. 

There  seems  to  be  nothing  in  the  nature  of  a  valued  policy  to  pre- 
vent the  application  of  principles  of  subrogation.  The  mere  fact  that  it 
is  valued  does  not  change  its  nature  as  a  contract  of  indemnity.  That 
simply  fixes  the  amount  which  as  between  the  insurer  and  insured  shall  be 
taken  as  the  valuation  in  case  of  total  loss.  Consequently  the  insured,  when 
paid  this  amount,  cannot  complain  if  the  insurer  is  given  all  sums  recovered 
up  to  the  amount  of  the  valuation,  no  matter  what  is  the  real  value  of  the 
ship.  But  since  the  only  reason  the  insurer  has  any  claim  upon  the  sums 
recovered  by  the  insured  is  that  he  has  paid  for  a  loss  which  later  is  other- 
wise recompensed,  it  is  obvious  that  his  claim  must  be  commensurate  with 
the  amount  paid  and  must  be  satisfied  when  that  amount  is  returned.  It  is 
not  a  violation  of  equitable  principles  for  the  insured  to  receive  a  full 
recompense  even  though  that  recompense  exceed  a  valuation  which  he  had 
previously  made ;  and,  in  any  case,  it  is  difficult  to  see  how  the  insurer, 
fully  recouped,  can  have  any  claim  for  the  excess. 


Impossibilfty  by  Law  as  Excuse  for  Breach  of  Contract.  —  Of 
the  grounds  commonly  recognized  as  affording  a  defense  to  actions 
upon  contract,  none  is  more  clearly  established  than  impossibility  by 
operation  of  domestic  law.  The  rule  governing  these  cases  has  been 
applied  where  the  promisor  has  been  prevented  from  lawfully  carrying  out 
his  obligation  by  the  acts  of  the  executive  branch  of  the  government  as  well 
as  where  the  impossibility  is  due  to  subsequent  legislative  enactments.^ 

*  Mason  v.  Marine  Ins.  Co.,  1 10  Fed.  Rep.  452. 

t  Red  Sea.  [1896]  P.  20. 

"^  Rogers  v.  Hosack's  Executors,  18  Wend.  (N.  Y.)  319. 

'  Touteng  v.  Hubbard,  3  Bos.  &  Pul.  291  ;  Cordes  v.  Miller,  39  Mich.  581 ;  Bally  v, 
i)e  Crcspigny,  L.  R.  4  Q.  H.  180. 
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MHiere  the  law  has  intervened  to  make  performance  of  the  contract  impos- 
sible, the  promisor  is  excused  primarily  on  grounds  of  public  policy,  and 
not  from  any  notion  of  indulgence.  The  rule  is  generally  recognized,  that 
a  contract  for  an  illegal  object  is  void  on  its  face ;  and  the  time  fixed  for 
performance  is  plainly  the  time  at  which  the  legality  of  the  object  is  finally 
to  be  determined.  Clearly,  then,  it  is  immaterial  whether  or  not  the  prom- 
isor might  have  anticipated  that  the  thing  which  he  has  promised  to  do, 
and  which  was  lawful  at  the  time  he  contracted,  would  subsequently  be- 
come unlawful.*  The  absolute,  arbitrary  bar  to  the  enforcement  of  the  con- 
tract is  present,  irrespective  of  the  intention  or  knowledge  of  the  parties. 
In  cases  where  the  element  of  illegality  is  not  present,  because  the  defense 
interposed  is  impossibility  due  to  foreign,  as  distinguished  from  domestic^ 
law,  the  courts  have  generally  refused  to  excuse  the  promisor.* 

In  contracts  where  performance  has  become  impossible  in  fact,  however, 
the  defense  is  in  its  nature  equitable,  resting  upon  the  injustice  of  enforcing 
an  absolute  legal  obligation  under  all  circumstances ;  ^  and  if  the  impossibility 
might  have  been  foreseen  by  the  promisor,  the  equitable  grounds  upon  which 
he  claims  relief  must  fail.*  The  importance  of  this  distinction  between 
impossibility  in  fact  and  impossibility  in  law  is  illustrated  by  a  case  lately 
decided  in  the  United  States  Supreme  Court  During  the  war  between 
China  and  Japan  a  carrier  contracted  to  transport  copper  from  New  York 
to  Yokohama.  The  government  official  at  Tacoma,  however,  refused  to 
clear  the  vessel  carrying  the  copper^  on  the  ground  that  as  contraband  it 
could  not  legally  be  exported  to  Japan.  The  ship  accordingly  sailed  with- 
out it.  The  following  day  it  appeared  that  there  was  no  legaJ  objection  to 
the  exportation.  It  was  held  that  the  mistake  of  the  official  was  no  defense 
to  the  carrier  in  view  of  circumstances  showing  that  it  had  taken  the  risk  of 
any  trouble  arising  from  the  nature  of  the  goods.  Northern  Pacific  Railway 
Co.  V.  American  JVading  Co.,  25  Sup.  Ct.  Rep.  84.  Although  the  agent 
of  the  government  had  acted  within  the  scope  of  his  employment,  that  fact 
could  not  operate  to  give  validity  to  his  unauthorized  act,  and  the  breach 
of  the  contract  was  not  due  strictly  to  the  operation  of  law.  Consequently, 
since  the  principles  of  public  policy  ipon  which  an  illegal  contract  is  de- 
cku-ed  void,  did  not  apply,  the  promisor  had  no  absolute  defense.  The  case 
was,  accordingly,  determined  upon  the  same  principles  as  cases  presenting 
a  supervening  impossibility  of  fact,  with  emphasis  placed  upon  the  assump- 
tion of  risk  by  the  promisor.  Thus,  if  the  official  abuse  of  discretion  could 
not  have  been  anticipated,  one  so  prevented  from  performing  should  have 
been  protected.  Where  the  defense  interposed  is  impossibility  due  to  foreign 
law,  there  is  a  situation  closely  analogous,  and  it  would  seem  that  the  result 
should  be  worked  out  along  the  same  equitable  lines.* 


Exemption  of  Municipal  Property  from  State  Taxation.  —  A 
municipality  being,  within  its  territory,  an  agency  of  the  state  for  the  exer- 
cise of  governmental  functions,  a  general  rule  of  exemption  excludes  prop- 

•  Cf.  Esposito  V.  Bowden,  7  E.  &  B.  763,  789,  790. 

•  Barker  v.  Hodgson,  3  M.  &  S.  267 ;  Blight  v.  Page,  3  Bos.  &  Pul.  295,  note  a; 
Tweedie  Trading  Co.  v.  McDonald  Co.,  1 14  Fed.  Rep.  ^5. 

•  15  Harv.  L.  Rev.  418. 

•  Jennings  v.  Lyons,  39  Wis.  553 ;  Bryan  v,  Spurgin,  5  Sneed  (Tenn.)  681. 

•  See  16  Harv.  L.  Ri  v.  64. 
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erty  held  by  a  city  for  governmental  purposes  from  state  taxation,  to  avoid 
the  inconsistency  of  the  state  taxing  itself.^  Accordingly,  such  instrumen- 
talities of  well-recognized  governmental  functions  as  city  halls  and  court 
houses  are  nowhere  taxed.  Changed  economic  conditions,  however,  have 
enlarged  the  domain  of  municipal  enterprise,  and  the  state  has  seen  fit  to 
confer  added  power  upon  its  municipalities.  Parks,  aqueducts,  wharves, 
waterworks  and  lighting  plants  have  become  legitimate  objects  of  municipal 
ownership;  and  the  question  arises  whether  such  property  is  held  for 
governmental  purposes  within  the  meaning  of  the  rule  of  exemption.  A 
distinction  has  been  taken  by  some  courts,  and  exemption  denied  to  prop- 
erty held  by  a  city  merely  for  the  "  profit  and  convenience  of  its  citizens."* 
In  applying  this  limitation,  the  Court  of  Appeals  of  Kentucky  lately  refused 
to  exempt  bonds  of  a  gas  company  acquired  by  the  city  of  Frankfort  in  ex- 
change for  its  gas  plant,  although  the  income  from  the  bonds  was  used  for 
lighting  the  streets.  City  of  Frankfort  v.  Commonwealth^  82  S.  E.  Rep. 
1008.  A  previous  decision  of  the  same  court  exempting  a  public  park  is 
distinguished  on  the  ground  that  the  city  derived  no  revenue  from  its 
park.'  It  would  seem,  however,  that  the  profit  and  convenience  of  the 
citizens  of  a  particular  community  are  quite  as  much  the  sole  objects  of  a 
public  park  as  of  street  lamps.  Moreover,  the  city  has  constitutional 
authority  to  provide  for  street  lighting.  It  would  hardly  be  urged  that 
taxes  directly  levied  for  that  purpose  are  taxable  by  the  commonwealth,  and 
the  means  of  effectuating  such  an  object  should  be  regulated  only  by  the 
test  of  reasonableness. 

The  majority  of  jurisdictions  have  taken  a  broader  view,  and,  therefore, 
in  the  absence  of  special  statutes,  municipal  waterworks  and  lighting  plants, 
though  yielding  revenue,  are  exempt  from  taxation.*  The  collection  of 
water-rents  is  generally  considered,  not  a  source  of  private  profit,  but  a  mode 
of  taxation.*  To  the  extent  that  a  municipality  is  given  enlarged  power  to 
acquire  and  engage  in  industries  directly  for  the  public  benefit,  it  is  regarded 
as  invested  with  so  much  more  governmental  power,  in  the  broader  mean- 
ing of  the  terra.  •  Whatever  property  it  acquires  through  taxation  is  exempt ;  ^ 
for,  obviously,  the  product  of  one  tax  should  not  be  made  the  subject  of 
another,  'i'he  power  to  levy  taxes  is  based  on  the  right  of  governmental 
administration  and  public  welfare.*  Only  public  purposes  justify  the  levying 
of  a  tax,  and  the  same  test  as  to  what  constitutes  public  purposes  should  be 
applied  in  exempting  property  from  taxation  as  in  levying  taxes  for  the  pur- 
pose of  acquiring  it 

Right  of  Inspection  in  Sales  C.  O.  D.  —  Under  ordinary  circum- 
stances, when  a  vendor  sells  and  ships  goods  of  a  specified  description,  the 
vendee  clearly  has  the  right  of  inspection  before  acceptance.*     If  the  goods 

1  I  Cooley,  Taxation,  3d  ed.,  263  et  seq. 

'-*  City  of  Louisville  v.  Common vvealth,  i  Duv.  (Ky.)  295. 

•  Cf,  City  of  Owensboro  v.  Commonwealth,  105  Ky.  344 ;  Rochester  v.  Rush,  80 
N.  Y.  302. 

<  Town  of  West  Hartford  v.  Water  Com'r,  44  Conn.  360 ;  State  f .  Toledo,  ^  Oh. 
St.  418;  Smith  V,  Ma;^or  of  Nashville,  88  Tenn.  464;  Sumner  County  f.  Welhngton, 
66  Kan.  590;  contra^  City  of  Covington  v.  Commonwealth,  19  Ky.  Law  Rep.  105. 

•  Springfield,  etc.,  Co.  v.  Keeseville,  148  N.  Y.  46. 

•  See  Town  of  West  Hartford  v.  Water  Com'r,  supra  ;  Rochester  v.  Rush,  supra, 
^  State  V.  Toledo,  supra. 

^  See  People  v.  Salem,  20  Mich.  452. 

1  Isherwood  v,  Whitmore,  11  M.  &  W.  347. 
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are  according  to  order,  title  passes  at  the  moment  of  shipment  and  the 
purchaser  is  bound  to  pay  the  price.^  If  they  do  not  fulfill  the  required 
conditions,  the  buyer  need  not  accept  them  and  there  is  no  sale.'  But 
when  goods  are  shipped  C.  O.  D.,  do  the  same  rules  apply?  According 
to  the  better  opinion,  the  condition  of  collection  on  delivery  does  not 
prevent  the  passing  of  title,  though  it  denies  the  vendee  the  right  of  pos- 
session.* As  to  its  effect  upon  the  right  of  inspection,  however,  the  few 
authorities  are  in  confusion.  On  the  one  hand,  it  has  been  held  that  a 
carrier  incurs  no  liability  to  the  consignee  for  refusal  to  allow  inspection.* 
On  the  other  hand,  an  express  company  which  allowed  inspection  was 
held  not  liable  in  an  action  by  the  vendor.*  In  this  case  the  company  had 
delivered  the  goods  to  the  consignee  upon  deposit  of  the  purchase  price, 
and  had  agreed  to  return  the  deposit  if  the  goods  proved  unsatisfactory. 
Upon  the  hypothesis  that  the  vendee  had  a  right  of  inspection,  the  court 
reasoned  that  the  carrier  should  be  protected  in  pennitting  a  reasonable 
exercise  thereof.  The  question,  however,  is  squarely  raised  only  in  actions 
between  the  vendor  and  the  vendee.  In  a  Kentucky  case  where  goods 
were  sent  CO.  D.  without  the  consignee's  authority  for  so  transmitting 
them,  the  court  diplomatically  left  it  for  the  jury  to  determine  whether 
there  was  a  right  of  inspection.'  A  recent  Michigan  case  raised  the 
question  incidentally,  the  court  taking  the  position  that  a  valid  tender 
could  not  be  made  without  such  a  right.  Thick  v.  Detroit^  etc^  R,  R,  Co., 
loi  N.  W.  Rep.  64. 

As  this  utter  lack  of  harmony  prevails  among  the  authorities,  it  may  well 
be  asked,  what  result  should  be  reached  on  principle.  There  is  a  general 
rule  among  express  companies  not  to  allow  inspection  of  goods  sent 
C.  O.  D. ;  and  in  cases  where  this  method  of  shipment  is  contemplated, 
the  parties  might  well  be  taken  to  have  agreed  that  this  rule  should  form 
part  of  the  contract.®  After  payments  were  made  and  the  goods  obtained, 
if  they  should  prove  not  to  be  in  accordance  with  the  order,  the  buyer 
would  have  the  usual  remedies  for  the  breach  of  the  implied  warranty  that 
the  goods  conformed  to  the  description.  In  some  jurisdictions,  he  could 
sue  only  for  damages ;  in  others,  he  would  be  allowed  the  option  of  rescis- 
sion or  damages.*  On  principle,  he  clearly  should  have  this  option,  since 
he  had  no  opportunity  to  inspect^*  But  if  the  vendee  had  not  authorized 
the  shipment  of  goods  C.  O.  D.,  he  could  not  be  taken  to  have  contracted 
with  reference  to  the  rule  of  the  carrier,  his  right  of  inspection  would 
remain,  and  such  a  consignment  ought  not  to  constitute  a  valid  tender. 


Declarations  of  Testamentary  Intention.  —  As  between  an  ante- 
testamentary  declaration  by  a  testator  of  his  intention  to  dispose  of  his  prop- 
erty in  a  certain  way,  and  his  post-testamentary  declaration  of  the  fact  of 
such  disposition,  it  is  obvious  that  neither  is  entitled  to  a  higher  degree  of 
credibility  than  the  other.     Nevertheless,  the  former  was  at  first  admitted  in 

•  Dutton  V,  Solomonson,  3  Bos.  &  Pul.  582. 

•  Lambden  v.  Hill,  6  Hoast.  (Del.)  29. 

•  Commonwealth  v.  Fleming,  130  Pa.  St.  138. 

•  Wiltse  V,  Barnes,  46  la.  210;  see  Lane  v.  Chadwick,  146  Mass.  68. 

•  Lyons  &  Co.  v.  Hill  &  Co.,  46  N.  H.  49. 

^  Louisville  Lithographic  Co.  v,  Schedler,  23  Ky.  Law  Rep.  465. 

•  See  Stevenson,  Jaques  &  Co.  v.  McLean,  5  Q.  B.  D.  346,  349. 

•  Pope  V,  Allis,  115  U.  S.  363.  i^  See  16  Harv.  L.  Rev.  465  ff. 
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evidence  as  a  declaration  showing  a  present  condition  of  mind,^  while  the 
latter  was  excluded.^  The  admission  of  such  declarations  of  present  inten- 
tion seems  to  have  been  in  part  influenced  by  a  specious  analogy.  On  an 
issue  of  testamentary  capacity^  declarations  of  a  testator  evincing  an  insane 
state  of  mind  are  clearly  admissible.*  The  fundamental  reason  for  the  rule 
was,  however,  lost  sight  of  in  applying  it  to  statements  of  intention.  Imbe- 
cilic  talk  is  circumstantial  evidence  of  insanity ;  ^  but  a  declaration  of  inten- 
tion, though  a  declaration  of  a  state  of  mind,  is  as  little  circumstantial 
evidence  of  the  existence  of  the  intention,  as  is  a  declaration  of  an  objective 
feet  circumstantial  evidence  of  the  existence  of  the  fact  declared.  On  this 
reasoning  some  courts  have,  since  the  famous  case  of  Sugden  v.  Lord  St. 
Leonards,*  put  ante-testamentary  and  post-testamentary  declarations  on  the 
same  footing.  The  best  considered  opinions  of  American  courts,  whether 
excluding*  or  admitting'  the  latter,  discuss  the  problem  on  principles 
applicable  alike  to  both  classes  of  declarations.  The  artificiality  of  attempt- 
ing to  distinguish  between  declarations  of  a  state  of  mind  and  declarations 
of  a  fact  is  well  illustrated  by  a  Wisconsin  case,*  where  a  declaration  by  a 
testatrix  that  she  had  destroyed  a  will  by  burning  was  held  inadmissible  as 
evidence  of  die  fact  so  declared,  but  admissible,  nevertheless,  to  show  "that 
she  died  in  the  belief  that  she  had  left  no  will,"  —  reasoning  that  seems  to 
involve  the  assumption  that  the  testatrix  may  have  been  lying  as  to  the 
fact,  and  yet  telling  the  truth  as  to  her  belief  in  the  fact. 

On  an  issue  of  revocation,  however,  another  question  may  be  raised,  an 
example  of  which  is  furnished  by  a  recent  Montana  case,  in  which,  to  rebut 
a  presumption  of  revocation,  declarations  by  the  testator  that  he  was  satisfied 
with  the  will  were  sought  to  be  introduced,  and  were  held  inadmissible. 
In  re  Colberfs  Estate^  78  Pac.  Rep.  971.  A  present  intention  to  do  an 
act  is  evidence  not  only  that  the  act  was  done,  but  also  of  the  intention 
with  which  it  was  done,  and  in  a  well-known  class  of  cases  hearsay  declara- 
tions of  intention  are  admissible  for  the  latter  purpose.  Thus,  it  is  well 
settled  that,  when  a  change  of  domicile  is  in  issue,  the  party's  intention  at 
the  time  of  the  moving  may  be  shown  by  his  declarations  of  an  intention  to 
move,  as  well  when  made  before  the  time  of  the  moving  •  as  when  accom- 
panying the  act.^®  ITie  analogy  of  these  cases  would,  therefore,  point  toward 
admitting  the  declarations  in  the  principal  case  as  evidence  that  the  testator 
never  had  a  revoking  mind.  These  propositions  obviously  take  for  granted 
the  admissibility  of  declarations  of  present  intention,  and  are  concerned 
only  with  the  question  of  relevancy  or  remoteness.  The  credibility  of  a 
declaration  of  an  intention,  however,  cannot  depend  on  the  inference  to  be 
drawn  from  the  intention ;  and  the  question  of  hearsay  bears  only  on  the 
credibility  of  the  declaration,  not  on  the  inference  to  be  drawn  from  the 
fact  declared.  If,  therefore,  the  test  of  credibility  is  to  prevail,  it  is  clear 
that  a  testator's  declarations  of  intention  are  as  objectionable  to  hearsay  as 

1  Doe  d.  Shallcross  v.  Palmer,  16  Q.  B.  747. 

2  Quick  V,  Quick,  3  Sw.  &  Tr.  442. 

«  Waterman  v,  Whitney,  ii  N.  Y.  157. 

*  See  3  Wigmore,  Evidence  §  1768. 

^  I  P.  D.  154.  Cockburn,  C.  J.,  admitted  that  he  could  not  distinguish  on  principle 
between  the  two  sorts  of  declarations. 

«  See  Throckmorton  v.  Holt,  180  U.  S.  552. 

7  See  Lane  v.  Hill,  68  N.  H.  275. 

8  In  re  Valentine's  Will,  9^  Wis.  45. 

•  Viles  V.  Waltham,  157  Mass.  542. 

w  See  Matzenbaugh  v.  The  People,  194  111.  108. 
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his  declarations  of  facts.  As  a  matter  of  policy,  owever,  since  a  person's 
declarations  are  often  the  only  possible  method  of  determining  intention, 
it  may  well  be  that  the  test  of  credibility  should  give  way  to  that  of 
practical  convenience. 


Res  Judicata  as  Appued  to  Matters  of  Law.  —  It  is  commonly 
said  that  any  right,  question,  or  fact,  distinctly  put  in  issue  and  directly 
determined  by  a  court  of  competent  jurisdiction,  cannot  be  disputed  in 
a  subsequent  action  between  the  same  parties,  whether  upon  the  same  or 
upon  a  different  subject-matter.*  So  sweeping  a  definition  of  res  judicata 
has  in  many  cases  led  to  a  failure  to  distinguish  between  its  two  main 
applications.  It  applies  primarily  in  cases  where  parties  seek  to  litigate 
again  the  same  cause  of  action  which  has  been  decided  between  them  in 
a  prior  suit,  but  it  is  employed  also  to  estop  them  from  disputing  in  one 
action  matters  that  have  been  authoritatively  settled  between  them  in 
another.*  In  the  first  class  of  cases  the  wisdom  of  the  rule  is  clear.  The 
parties  have  had  their  day  in  court,  the  matter  is  settled,  and  the  most 
obvious  public  policy  forbids  them  to  raise  the  controversy  afi-esh.*  Conse- 
quently, the  estoppel  may  fairly  cover  all  matters  connected  with  the 
former  action.  In  the  other  class  of  cases,  however,  the  rule  should  have 
a  much  narrower  application.  Not  only  should  the  estoppel  be  limited  to 
matters  distinctly  put  in  issue  and  determined  in  the  prior  action,*  but  it 
should  also  be  restricted  to  questions  of  fact  or  mixed  questions  of  law  and 
fact,  and  should  never  be  extended  to  pure  questions  of  law.*  It  is  absurd 
to  say  that  in  so  far  as  certain  parties  are  concerned  a  court  should  be 
bound  irrevocably  to  adhere  to  a  proposition  of  law  laid  down  in  a  previous 
suit  Yet  this  seems  to  be  the  result  of  many  decisions.*  Of  course,  as  a 
matter  of  practice,  the  courts  would  usually  follow  a  former  decision  upon 
the  same  state  of  facts,  and  so  it  would  in  most  cases  make  little  difference 
to  the  parties  whether  their  rights  were  determined  as  res  judicata  or  upon 
the  theory  of  stare  decisis.  That  this  is  not  always  true  is  shown  by  a 
recent  Nebraska  case.  A  statute  provided  that  raikoads  should  not  be 
subject  to  county  taxes  on  any  part  of  their  continuous  line  of  road.  The 
plaintiff,  a  railroad,  owned  a  bridge  which  had  for  some  time  been  taxed 
by  the  defendant  county.  In  1886  the  raihx>ad  had  brought  an  action 
to  recover  back  these  taxes.  All  facts  concerning  the  bridge  being  con- 
ceded, the  court  had  found  that  it  was  not  a  part  of  the  continuous  line  of 
road  within  the  meaning  of  the  statute.^  In  subsequent  suits  between 
different  parties  this  construction  had  been  held  to  be  erroneous.  The 
present  action  was  brought  upon  the  same  conceded  facts  to  restrain  the 
county  from  assessing  the  bridge  for  the  year  1901.  The  court  allowed 
the  plaintiff  to  question  the  construction  given  the  statute  in  the  former 
action,  holding  that  a  question  of  law  could  not  be  res  judicata.  Chicago,  B,, 
&  Q,  R.  Co,  V.  Cass  County,  loi  N.  W.  Rep.  11.  The  facts  of  this 
case  furnish  the  strongest  argument  against  the  rule  which  applies  the 

1  Southern  Pac.  R.  Co.  v,  U.  S.,  168  U.  S.  i. 
>  2  Black,  Judgments  {  504. 
«  2  Ibid.  §  500. 

*  Cromwell  v.  County  of  Sac,  94  U.  S.  351. 

'  Bigelow.  Estoppel  100 ;  Philadelphia  v.  Ridge  Ave.  R.  R.  Co.,  142  Pa.  St.  484. 

•  Southern,  etc.,  Co.  v.  St.  Pauls,  etc.,  R.  Co.,  5  C.  C.  A.  249. 
'  Cass  County  v  Chicago,  etc.,  R.  Co.,  2$  Neb.  348. 
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doctrine  of  res  judicata  to  questions  of  law,  for  had  the  court  adopted  such 
a  rule,  it  would  have  been  forced  to  apply  one  construction  of  the  law 
to  the  parties  before  it^  while  it  applied  a  different  construction  in  all  suits 
between  other  persons.* 


RECENT  CASES. 

Adverse  Possession  —  Who  May  Gain  Title  by  Adverse  Possession  — 
Rights  of  One  Intending  to  Acquire  a  Homestead.  —  The  defendant  entered 
the  plain tift's  land,  thinking  that  it  belonged  to  the  United  States,  with  the  intention 
of  acquiring  a  homestead.  He  remained  ni  possession  until  the  statute  of  limitations 
had  run,  when  the  plaintiff  attempted  to  eject  him.  Held^  that  the  plaintiff  is  barred. 
Maas  V.  BunUtike^  loi  N.  W.  Rep.  182  (Minn.).    See  Notes,  p.  380. 

Aliens  —  Exclusion  op  Aliens  as  a  Judicial  Question.  —  The  Chinese 
Exclusion  Act  of  1894  provided  that  the  decision  of  the  appropriate  immigration  or 
customs  officers  excludmg  an  alien  should  be  final  unless  reversed  on  appeal  to  the 
Secretary  of  the  Treasury.  The  Secretary  of  Commerce  and  Labor,  to  whom  the  en- 
forcement of  the  law  was  subsequently  delegated,  refused  admission  to  the  adopted 
children  of  a  Chinese  merchant  domiciled  in  this  country  and,  as  such,  possessea  of 
rights  under  a  treaty  with  China.  Heldt  that  the  decision  is  reviewable  by  the  federal 
courts.  In  the  Matter  of  Fong  Yim,  32  N.  Y.  L.  J.  1349  (U.  S.  Dist  Ct.,  S.  D.,  N.  Y., 
1905). 

The  precise  question  seems  never  to  have  been  adjudicated,  but  the  result  is  hard  to 
reconcile  with  certain  decisions  of  the  Supreme  Court.  See  Lem  Moon  Sing  v.  United 
States,  158  U.  S.  538.  For  some  consideration  of  the  principles  involved,  see  17  Harv. 
L.  Rev.  488. 

Bankruptcy — Involuntary  Proceedings— Petitioner  Estopped  by  Partic- 
ipation in  Appointment  of  Receiver.  —  After  a  receiver  had  been  appointed  for 
the  defendant  corporation,  two  of  the  present  petitioners  requested  the  court  to  appoint 
a  co-receiver,  and  several  months  later  used  these  receivership  proceedings  as  a  basis 
for  petitioning  the  defendant  into  bankruptcy.  Held,  that  the  petitioners  are  estopped 
from  instituting  such  proceedings.  Lowenstein  v.  Henry  McShane  Mfg,  Co.,  12  Am.  B. 
Rep.  601  (U.  S.  Dist.  Ct.,  Dist.  of  Md.). 

As  there  is  no  precedent  exactly  in  point,  the  court  reasons  from  the  rather  doubtful 
analoey  that  one  who  assents  to  an  assignment  for  the  benefit  of  creditors  is  estopped 
from  later  setting  it  up  as  an  act  of  bankruptcy.  In  re  Romanow,  92  Fed.  Rep.  510; 
Simonson  v.  Sinscheimer,  95  Fed.  Rep.  948.  Tne  reasoning  of  these  cases  proceeds 
upon  the  eround  that  the  creditor,  having  already  agreed  to  one  method  of  distribution 
of  his  deStor's  property,  cannot  afterwards  file  a  petition  which  would  be  virtually 
repudiating  his  former  position.  But  the  duty  of  a  receiver  is  not  necessarily  like  that 
of  an  assignee,  to  wind  up  and  distribute  the  debtor's  estate ;  it  is  primarily  to 
preserve  the  property,  and  to  carry  on  the  business  under  the  direction  of  the  court 
Since  the  receiver  may  not  conduct  the  enterprise  as  satisfactorily  as  anticipated,  it 
necessarily  follows  that  a  concurrence  in  his  appointment  is  perfectly  consistent  with  a 
later  desire  to  have  bankruptcy  proceedings  instituted.  It  would  seem,  therefore,  that 
the  petitioner  could  hardly  be  disqualified  by  such  concurrence. 

Bankruptcy— Priority  of  Claims  — Right  of  Partnership  Creditors  to 
Share  in  Individual  Estate. — A  partnership  of  which  a  bankrupt  had  been  a 
member  was  insolvent  and  had  no  solvent  members  surviving,  f/eld,  that  creditors  of 
the  partnership  may  not  participate  in  the  bankrupt's  estate  until  the  bankrupt's  per- 
sonad  creditors  have  been  satisfied.  In  re  Corcoran,  14  Oh.  Fed.  D.  294.  See  17  Harv. 
L.  Rev.  132. 

Bills  and  Notes  —  Checks  — Effect  of  Death  of  Drawer.  —  The  deceased 
on  his  death-bed  drew  a  check  in  favor  of  the  defendant  and  delivered  it  to  him.  The 
check  was  not  presented  to  the  bank  until  after  the  death  of  the  drawer.  The  state 
claimed  the  funds  by  escheat.  Held,  that  the  defendant  is  entitled  to  them.  Phinney 
V.  State  ex  ret.  Stratton,  78  Pac.  Rep.  927  (Wash.). 

For  a  discussion  of  the  principles  involved,  see  17  Harv.  L.  Rev.  104. 

•  See  Boyd  v.  Alabama,  94  U.  S.  645;  Bernard  »-  Hoboken,  27  N.  J.  Law  412. 
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Carriers — Connecting  Lines— Presumption  as  to  Lost  Goods. —  In  an 
action  for  lost  goods  against  the  latter  of  two  connecting  carriers,  the  plaintiff  proved 
delivery  of  the  goods  to  the  first  carrier  and  non-delivery  by  the  second,  but  gave  no 

f)roof  of  delivery  by  the  first  to  the  second.  Held,  that  a  presumption  arises  that  the 
atter  carrier  received  the  goods.  St.  Ltntu^etc^Ry.  Co.  v.  Birdwell,  82  S.  W.  Rep.  835 
(Ark.). 

In  the  absence  of  special  agreement,  England,  Canada,  and  some  of  the  United 
States  hold  the  first  carrier  for  loss  occurring  anywhere  before  final  delivery.  Mus- 
champ  V.  Latuaster,  etc.,  Ry.  Co.,  8  M.  &  W.  421  ;  Grand,  etc.,  Ry.  Co.  v.  McMillan,  16 
Can.  Supreme  Ct.  $43.  These  jurisdictions  allow  no  recovery  from  the  subsequent 
carriers,  on  the  theory  that  they  are  agents  of  the  initial  carrier,  with  which  alone  the 
shipper  contracts.  Most  American  courts,  however,  declare  that  recovery  may  be  had 
directly  from  the  carrier  which  loses  or  damages  the  goods ;  and  when  the  last  carrier 
is  sued,  raise  a  presumption  that  the  default  occurred  on  its  line.  Smith  v.  New  Yorh, 
etc,,  R.  R.  Co.,  43  Barb.  (N.  Y.)  225;  Laughlin  v.  Chicago,  etc.,  Ry.  Co.,  28  Wis.  204. 
If  the  American  rule  is  to  be  held  at  all,  some  such  presumption  is  necessary  for  the 
protection  of  the  public.  It  is  no  hardship  on  the  carriers,  for,  if  they  deem  it  expe- 
dient, they  can  exact  from  one  another  receipts  fixing  the  responsibility  where  it  be- 
longs. But  though  necessary  under  the  Amencan  rule,  the  presumption  seems  illogical, 
has  no  basis  in  fact,  and  apparently  arises  as  well  against  the  first  or  interm^iate 
carrier  as  the  last.    Brintnall  v.  Saratoga,  etc,,  R.  R.  Co.,  32  Vt.  665. 

Carriers  — Who  Are  Passengers  —  Res  Ipsa  Loquitur.  —  The  plaintiff,  em- 
ployed as  an  express  messenger  by  a  company  which  had  contracted  with  the  defend- 
ant railway  company  for  the  carriage  of  express  matter  and  the  free  transportation  of 
its  employees,  while  in  the  course  of  his  employment  was  injured  by  a  derailment  of 
the  defendant's  train.  In  the  absence  of  any  explanation  01  the  accident,  the  court 
refused  to  instruct  that  the  fact  of  derailment  was  no  evidence  of  the  defendant's 
negligence.  Held,  that  the  instruction  should  have  been  given,  since  the  express 
messenger  is  in  the  position  of  an  employee  of  the  defendant,  and  the  doctrine  of  res 
ipsa  lopiitur  is  not  applicable  to  injuries  of  servants.  Chicago,  etc.,  Ry.  Co.  v.  O^Brien^ 
132  Fed.  Rep.  59^  (C.  C.  A.,  Eighth  Circ). 

Most  authorities  reject  the  first  premise  of  this  case,  and  regard  an  express 
messenger  as  enjojring  a  position  not  less  favorable  than  that  of  a  passenger. 
Yeomans  v.  Contra  Costa,  etc.,  Co.,  44  Cal.  71 ;  Fordyce  v.  Jackson,  56  Ark.  594.  Nor 
does  it  necessarily  follow  from  the  contrary  cases  that  an  expressman  is  protected  less 
than  a  passenger,  except  that  he  may  contract  to  assume  the  risk  of  the  railway's 
negligence.  Cf,  Baltimore,  etc.,  Ry.  Co.  v.  Voigt^  176  U.  S.  498.  The  second  premise 
has  auso  been  somewhat  criticised.  McCray  v.  Galveston,  etc.<,  Ry.  Co.,  89  Tex.  108.  But 
such  formal  argument  seems  unfortunate.  The  doctrine  of  res  ipsa  loquitur  rests  upon 
common  sense,  and  the  propriety  of  presuming  the  defendant's  negligence  should 
depend  on  the  facts  of  tne  particular  case.  Whether  its  basis  be  mere  expediency, 
probability,  or  the  defendant's  peculiar  knowledge  of  the  facts,  the  present  case  seems 
to  warrant  its  application.  The  rule  has  apparently  made  headway  against  the  pre- 
sumption favoring  employers,  except  where  the  servant  is  concerned  in  the  control 
of  the  appliances  from  which  accident  results.  Cf.  Houston  v.  Brush,  66  Vt.  331,  342. 
As  an  express  messenger  is  not  within  that  exception,  the  decision  would  appear  to  be 
unhappy  Doth  upon  its  reasoning  and  in  its  conclusion. 

Chattel  Mortgages  — Notice  under  the  Recording  Acts. — A  commission 
merchant  sold  mortgaged  cattle  and  remitted  the  proceeds  of  the  sale  to  the  consignor, 
without  actual  knowledge  of  the  existence  of  the  mortgage,  which  was  recorded.  The 
mortgagee  sought  to  recover  the  amount  of  the  net  proceeds  from  the  commission 
merchant  in  an  action  for  money  had  and  received.  Held,  that  the  action  does  not 
lie.     Greer  v.  Newland,  78  Pac.  Rep.  835  (Kan.). 

This  reverses,  on  rehearing,  the  former  decision  by  the  same  court,  which  was 
adversely  criticised  in  18  Harv.  L.  Rev.  54. 

Constitutional  Law  —  Due  Process  of  Law  —  Rights  against  Action  by 
Individuals.  —  The  defendants  took  a  prisoner  from  the  custody  of  state  officers  and 
lynched  him.  They  were  indicted  under  a  federal  statute  providing  for  the  punish- 
ment of  persons  who  should  conspire  to  prevent  or  hinder  the  free  exercise  or  enjoy- 
ment by  any  citizen  of  any  right  or  privilege  secured  to  him  by  the  Constitution  or 
laws  of  the  United  States.  Held,  that  the  defendants  may  be  convicted  of  a  con- 
spiracy to  deprive  the  prisoner  of  his  right  under  the  Fourteenth  Amendment  to  have 
the  state  afford  him  due  process  of  law.  Ex  partt  Riggins,  Circuit  Court  of  the 
United  Stotes,  N.  D.,  Ala.  N.  D. 
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The  Fourteenth  Amendment  operates  as  a  guaranty  only  that  the  state  shall  not  de- 
prive any  citizen  of  the  United  States  of  due  process  of  law;  and  in  the  absence  of 
state  action,  or  such  inaction  as  to  amount  to  deprivation,  it  is  difficult  to  see  how  any 
right  of  the  citizen  under  the  amendment  can  be  infringed.  The  reasoning  of  the 
court,  though  ingenious,  leads  in  effect  to  the  conclusion  that  the  amendment  safe- 
guards the  citizen  against  the  acts  of  individuals,  a  theory  which  has  been  expressly 
repudiated.  Civil  Rights  Cases^  109  U.  S.  3.  If  the  decision  be  sound,  persons  con- 
spiring to  prevent  a  negro  from  voting  at  state  elections  could  be  punished  for  a 
conspiracy  to  deprive  him  of  the  right  not  to  have  state  officials  discriminate  against 
him  m  excluding  him  from  voting.  It  has  been  held,  however,  that  the  Fifteenth 
Amendment  gives  no  authority  to  punish  such  persons.  Karem  v.  United  States^  121 
Fed.  Rep.  250.  The  leading  case  upon  which  the  court  relies  rests  only  upcm  the 
power  of  Congress  to  regulate  federal  elections.  Ex  parte  Yarborouoh^  no  U.  S. 
651 ;  cf.  Lackey  v.  United  States,  T07  Fed.  Rep.  114.  If  the  decision  be  upheld,  the 
generally  accepted  view  that  the  constitutional  amendments  leave  exclusively  to 
the  states  the  nnal  protection  of  their  citizens  must  be  substantially  modified ;  and  the 
limits  of  federal  power  of  interference  will  be  difficult  to  define.  See  United  States  v. 
Harris ^  106  U.  S.  629. 

Constitutional  Law  —  Privileges  and  Immunities  —  Limitation  of  JIours 
OF  Labor.  —  A  city  ordinance  provided  that  eight  hours  should  constitute  a  day's 
work  on  any  work  done  for  the  city,  and  that  any  contractor  who  violated  this  pro- 
vision should  be  guilty  of  a  misdemeanor.  Held^  that  the  ordinance  is  constitutional. 
Broody,  Woydt,  78  Pac.  Rep.  1004  (Wash.). 

For  a  discussion  of  the  question,  see  17  Harv.  L.  Rev.  50,  419, 

Contempt  —  Acts  and  Conduct  Constituting  Contempt  —  Libel  of  a 
Judge  after  Satisfaction  of  Judgment. —/^<f A/,  that  a  libelous  article  concern- 
ing a  jud^e,  published  by  a  litigant  after  judgment  in  his  cause  has  been  rendered  and 
satisfied,  is  contempt  of  court.     Burdettv.  Commonwealth^  48  S.  E.  Rep.  878  (Va.). 

Of  "  constructive  "  contempts  by  publication,  committed  outside  the  presence  of  the 
court,  the  principal  classes  are  those  which  obstruct  pending  proceedings,  and  those 
which  discredit  the  court.  Although,  in  cases  of  the  first  group,  the  courts  obiter  vig- 
orously maintain  their  right  to  deal  with  the  latter  sort  of  offenses,  it  is  believed  that 
this  is  the  first  American  decision  to  support  the  position  squarely ;  and  English  cases 
are  rare.  See  Regina  v.  Gray^  [1900]  2  Q.  B.  36;  cf.  Dandridge*s  Case,  2  Va.  Cas. 
40S.  Unquestionably,  the  common  law,  to  preserve  the  independence  and  authority  of 
the  higher  courts,  invests  them  with  an  absolute  power  summarily  to  punish  contempt. 
But  how  far  shall  that  power  limit  the  popular  right  to  free  speech  ?  Even  in  England 
committals  for  scandalizing  the  court  were  recently  said  to  be  obsolete.  See  McLeod 
v.  St,  Aubyn,  [1899]  ^.pp.  Cas.  549,  561.  The  better  American  decisions,  recognizing 
our  constitutional  guaranties,  limit  constructive  contempts  to  such  publications  as  in- 
terfere with  the  progress  of  litigation  already  pending.  State  ex  rel.  The  Attorney-Gen- 
eral V.  Circuit  Court  for  Eau  Claire  County^  97  Wis.  I ;  Neel  v.  State,  9  Ark.  259.  As 
practically  all  adjudged  cases  of  constructive  contempt,  other  than  those  by  officers 
of  the  court,  fall  within  this  class,  such  a  distinction  would  seem  to  be  safe. 

Contracts  —  Defenses  —  Impossibility  by  Operation  of  Law.  — During  the 
war  between  China  and  Japan  the  defendant  carrier  contracted  to  transport  copper 
from  New  York  to  Yokohama.  After  an  ineffectual  attempt  to  withdraw  from  the 
contract  on  the  ground  that  the  goods  at  Tacoma  were  contraband,  the  carrier  under- 
took the  transportation.  The  government  official,  however,  refused  to  clear  the  vessel 
carrying  the  copper  on  the  ground  that  as  contraband  it  could  not  legally  be  exported 
to  Japan.  The  vessel  consequently  sailed  without  it.  The  following  day  it  appeared 
that  there  was  no  legal  obiection  to  the  exportation  of  the  copper.  TieUU  that  the  mis- 
take of  the  official  is  no  aefense  under  the  circumstances.  Northern  Pacific  Railway 
Co,  V.  American  Trading  Co.,  25  Sup.  Ct.  Rep.  84.     See  Notes,  p.  384. 

Contracts — Defenses  —  Impossibility  Caused  by  Voluntary  Dissolution 
OF  Partnership.  —  The  defendants,  who  carried  on  business  in  partnership,  agreed  to 
become  buying  agents  for  the  plaintiffs  for  a  term  of  five  years  and  to  pay  for  a  mini- 
mum quantity  of  the  plaintiffs*  products  each  year.  The  expressed  intention  was  that 
a  certain  district  should  be  represented  by  the  defendants  for  that  i>eriod.  During  the 
term  the  defendants  dissolved  partnership  and  the  plaintiffs  sued  for  breaches  ot  the 
agreement  committed  after  the  dissolution.  Held,  that  there  was  no  implied  term  in 
the  contract  that  the  defendants  would  not  disable  themselves  from  carrving  out  the 
agreement  by  dissolving  partnership,  and  therefore  they  are  not  liable.  Bovine  {Lim- 
ited) V.  Dent  and  Wilkinson,  21  T.  L.  R.  82  (Eng.,  K.  B.  D.). 
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In  both  England  and  the  United  States  a  corporation  that  voluntarily  winds  up 
business  is  liable  on  its  contracts.  In  re  English  Joint  Stock  Bank,  L.  R.  4  Eq.  350 ; 
Lavellv.  St.  Louis  Insurance  Co.^  11 1  U.  S.  2^.  And  it  is  a  general  principle  that  if 
parties  make  an  agreement  to  which  effect  can  be  given  only  by  the  continuance  of  an 
existing  state  of  things,  each  impliedlv  engages  to  do  nothing  that  will  end  that  state. 
Stirling  y.  Maitland,  5  B.  &  S.  840.  So  firmly  is  this  established  that,  although  impos- 
sibility caused  by  law  is  a  well-recognized  excuse,  it  will  not  avail  where  the  defendant 
secured  the  passage  of  the  disabling  law.  Re  Companies  Act,  wj  L.  T.  60;  see  18 
Harv.  L.  Rev.  64.  A  partnership  has  recently  been  held  not  discharged  from  its 
executory  contracts  by  a  sale  of  its  business.  Ogdens  {Limited)  v.  Nelson,  [1904]  2 
K.  B.  410.  The  court  seeks  to  distinguish  the  principal  case  by  the  fact  that  the  con- 
sideration had  not  been  given.  But  other  cases  do  not  require  that.  Brace  v.  Calder, 
[1895]  2  Q-  B.  25^.  At  most  the  distinction  can  be  important  only  as  bearing  on  the 
probability  of  an  implied  agreement ;  and  in  this  case  the  contract  seems  too  clear  for 
It  to  have  any  decisive  effect. 

Equitable  Election  —  Bequest  by  Donee  of  Power  to  One  Entitled  in 
Default  of  Appointment — Remote  Appointment.  — A  testator  under  a  power 
made  appointments  that  were  too  remote,  and  by  the  same  will  gave  some  of  his  own 
property  to  those  entitled  in  default  of  appointment.  Held,  that  no  case  of  election  is 
raised.    In  re  Oliver's  Settlement,  21  T.  L.  R.  61  (Eng.,  Ch.  D.). 

Where  a  testator  appoints  to  persons  not  objects  of  a  power  and  leaves  his  own 
propertv  to  one  who  would  take  in  default  of  appointment,  the  latter  is  put  to  his  elec- 
tion. fVkistler  v.  fVedster,  2  Ves.  Jun.  367.  But  where  the  appointment  fails  because 
too  remote,  election  has  been  considered  unnecessary.  See  JVollaston  v.  ICing,  L.  R.  8  Eq. 
16$.  This  dictum  applied  a  supposed  exception  that  election  requires  one  claim  dehors 
the  will.  This  is  doubtful,  and  inapplicable  to  the  facts  of  later  cases.  Gray,  Per- 
petuities §§  541-559;  In  re  fVarren's  Trusts,  26  Ch.  D.  208.  That  case  refuses 
election,  since  the  remote  appointment  is  considered  ex  facie  void  and  therefore  not  to 
be  read  as  part  of  the  will.  But  remoteness  like  the  objects  of  the  power  can  be  de- 
termined only  by  examining  the  instrument  creating  the  power.  The  principal  case 
rests  squarely  on  the  ground  that  as  the  rule  against  perpetuities  is  based  on  public 
policy  it  should  not  be  circumvented.  But  no  policy  forbids  one  who  takes  at  law  on 
default  to  limit  the  property  as  the  testator  desires  u  he  wishes  to  receive  his  legacy, 
provided  he  himself  respects  the  rule  against  perpetuities.  Yet  that  would  be  just 
the  effect  of  election  here,  as  in  the  normal  case  of  bequeathing  a  legatee's  property. 
See  Gray,  Perpetuities  §  561.  The  weight  of  authority,  however,  is  with  the  prin- 
cipal case.  Re  Bealei  Settlement,  118  L.  T.  ic^;  contra.  In  re  Brads/taw,  [1902]  1  Ch. 
436;  see  Graham  v.  Whitridge^  57  Atl.  Rep.  &9,  615  (Md.). 

Evidence  —  Declarations  Concerning  Intention  —  Post-Testamentary 
Declarations  of  Testator  on  Issue  of  Revocation.  —  Held,  that  declarations 
by  a  testator  to  the  effect  that  he  was  satisfied  with  a  will  are  inadmissible  to  rebut 
the  presumption  of  revocation  raised  by  failure  to  produce  the  will.  In  re  Colberfs 
Estate^  78  Pac.  Rep.  971  (Mont.).    See  Notes,  p.  387. 

Evidence  — Declarations  Concerning  Intention  —  Statements  Implying 
Intention  to  Commit  Suicide  as  Proof  of  Subsequent  Act.  —  In  an  action  on 
a  life  insurance  policy,  the  defendant,  in  order  to  prove  that  the  insured  had  com- 
mitted suicide,  sought  to  introduce  in  evidence  the  following  declaration  of  the 
deceased  made  about  an  hour  before  his  death :  "  Adolph,  will  you  be  as  good  a  friend 
to  my  wife  as  you  have  been  to  me?"  Held^  that  the  declaration  is  not  admissible. 
RosS'Lewin  v.  Germania,  etc.,  Co.,  78  Pac  Rep.  305  (Col.). 

In  most  jurisdictions  declarations  of  intention  are  admitted  in  proof  of  a  subsequent 
act,  where  the  declarations  are  made  under  circumstances  precluding  the  idea  of  mis- 
representation or  bad  faith,  and  so  close  to  the  act  in  point  of  time  as  to  render  it 
probable  that  the  intention  was  carried  into  execution.  Commonwealth  v.  Trefethen, 
157  Mass.  180;  Rens  v.  Northwestern,  etc.,  Ass^n,  100  Wis.  266.  In  the  present  case 
the  court,  while  not  squarely  rejecting  this  doctrine,  refuses  to  apply  it  to  a  case  where 
the  statement  does  not  expressly  declare  the  alleged  intention,  but  merely  implies  it. 
The  soundness  of  this  decision  seems  doubtful ;  for,  once  admitting  that  the  intention 
is  a  relevant  fact  and  that  it  may  be  proved  by  evidence  of  declarations,  it  is  difficult  to 
see  why  a  statement  should  not  be  admitted,  which  under  the  circumstances  could 
reasonably  be  interpreted  as  expressing  such  intention.  In  cases  of  murder  and  arson 
remote  and  obscure  allusions  to  the  act  in  contemplation  are  often  admitted  to  show 
an  existing  disposition  or  design.  StcUe  v.  Hoyt,  47  Conn.  518;  StcUe  v.  Gailor,  71 
N.  C.  88. 


Digitized  by 


Google 


394  HARVARD  LAW  REVIEIV. 

Evidence  — General  Principles  and  Rules  of  Exclusion  —  Court's  Dis 
CRETiON  TO  Exclude  Purely  Cumulative  Evidence.  — /^<f A/,  that  in  a  jury  trial 
evidence  should  not  be  excluded  on  the  ground  that  testimony  already  introduced,  if 
believed,  amounts  to  proof.  Perkins  v.  Rice,  72  N.  E.  Rep.  323  (Mass.).  See  Notes, 
p.  381. 

Executors  and  Administrators —  Administration  Bond  —  Surety's  Lia- 
bility FOR  Debt  of  Insolvent  Administrator.  —  ffeid,  that  the  sureties  on  an 
administrator's  bond  are  not  liable  for  a  debt  which  the  administrator  owed  the  estate, 
when  he  was  at  all  times  insolvent.  Bucktl  v.  Smiih*s  Administraior^  82  S.  W.  Rep. 
looi  (Ky.). 

There  is  no  statute  in  Kentucky  affecting  debts  due  the  estate  by  the  administrator. 
At  common  law  the  appointment  of  the  intestate's  debtor  as  administrator  suspended 
action  on  the  debt.  Ferebee  v.  Doxey,  6  Ired.  (N.  C.)  448.  But  later  the  equitable 
presumption  that  what  the  law  requires  to  be  aone  has  been  done,  was  invoked,  even 
m  actions  at  law,  to  make  his  own  debt  assets  in  the  hands  of  the  administrator. 
Crifw  V,  Conant,  90  Mich.  247.  This  fiction  of  payment  has  been  applied  to  charge 
the  surety  on  the  administration  bond  with  the  full  amount  of  the  debt  even  though  the 
debtor  was  insolvent  when  he  became  administrator.  Leland  v.  Felton,  i  Allen 
(Mass.)  ^31.  Since  this  presumption  is  an  equitable  one,  however,  it  should  be  limited 
by  considerations  of  fairness.  The  surety  of  the  administrator  did  guarantee  an 
honest  administration,  but  he  never  contemplated  becommg  in  effect  a  suret^r  for  past 
obligations ;  and  to  permit  the  estate  to  profit  at  his  expense  by  the  interposition  of  a 
legal  fiction  seems  manifestly  unjust.    See  McCarty  v.  Prazier,  62  Mo.  263. 

Executors  and  Administrators  —  Proceedings  by  or  against  —  Right  to 
Appeal  from  Decision  in  Favor  of  Legatee.  —  By  an  express  stipulation  in  a 
will,  any  beneficiary  contesting  it  was  to  forfeit  his  interest  thereby.  The  executrix 
claimecl  that  the  petitioners  had  lost  their  rights  under  the  will  by  a  violation  of  this 
provision,  and  brought  this  appeal  from  an  adverse  order  of  the  probate  court.  Held^ 
that  the  appellant,  as  executrix,  not  being  a  party  aggrieved,  cannot  have  this  question 
decided  on  appeal.    In  re  Murphy's  Estate,  78  Pac.  Rep.  960  (Cal.). 

Whenever  obedience  to  the  order  of  the  probate  court  would  subject  the  executor  to 
liability  it  is  clear  that  he  is  an  interested  party  having  the  right  of  appeal.  In  re  Welch, 
106  Csd.  427 ;  Cheever  v.  Washtenaw  Circuit  Judge,  45  Mich.  6.  But  where  no  personal 
liability  exists,  it  is  questionable  whether  the  executor  alone  ma^  appeal  from  an  order 
of  apportionment  among  the  beneficiaries.  One  group  of  decisions  holds  that  the  ex- 
ecutor is  a  party  in  Miterest,  and  that  it  is  his  right  and  duty  to  appeal  from  an  order 
believed  to  be  erroneous.  Ruch,  Administrator  v.  Bicry,  1 10  Ind.  444.  A  majority  of 
the  decisions,  however,  support  the  principal  case.  Bryant  v.  Thompson,  128  N.  Y. 
426;  Merrick  v.  Kennedy,  46  Neb.  264.  The  executor  certainly  has  an  interest  in 
securing  a  judicial  determination  of  questions  involving  distribution  of  property;  but 
such  interest  should  not  necessarily  extend  to  the  enforcement  of  his  own  precon- 
ceived views,  especially  if  the  expenses  of  litigation  rest  upon  the  estate.  Otnerwise 
the  funds  intended  for  one  beneficiary  would  be  used  in  fighting  the  battles  of  another. 
It  would  seem,  therefore,  that  in  a  controversy  between  the  legatees,  the  right  of 
appeal  should  be  left  with  them  alone. 

Fixtures  —  Whether  Electric  Cars  are  Fixtures.  —  Under  a  statute  author- 
izing the  taxation  of  real  estate,  thv3  plaintiff's  electric  cars  were  assessed.  Held,  that 
the  assessment  is  illegal.     Toronto  Ry.  Co.  v.  City  of  Toronto,  [1904]  A.  C.  809. 

In  the  case  of  steam  railroads  the  better  view,  and  the  one  supported  by  the  weight 
of  authority,  is  that  the  rolling  stock  is  personalty.  Williamson  v.  New  Jersey,  etc., 
R.  R,  Co.,  29  N.  ).  Eq.  311 ;  Hoyle  v.  Plattsburg,  etc.,  R.  R.  Co.,  54  N.  Y.  314.  This 
conclusion  seems  inevitable  in  view  of  the  fact  that  the  cars  of  one  company  are  con- 
stantly  being  hauled  over  the  lines  of  others.  It  would  appear  that  the  decision  in  the 
case  of  electric  railways  should  be  the  same.  An  effort  has  been  made,  however,  to 
draw  a  distinction  upon  the  ground  that,  owing  to  the  mode  of  operation  by  means  of 
a  continuous  current  of  electricity  passing  from  the  wires  through  the  cars  and  rails 
back  to  the  generator,  the  cars  are  but  parts  of  one  great  machine,  which  is  affixed  to 
the  realty  by  means  of  its  rails  and  power  house.  Bank  of  Montreal  v.  JCirkpatrick,  2 
Ont.  L.  Rep.  113.  This  reasoning  seems  fanciful,  and  utterly  fails  to  cover  the  case 
where  the  cars  of  a  suburban  line  pass  from  their  own  tracks  along  those  of  a  city  com- 
pany. The  present  decision,  holding  that  electric  cars  are  personalty,  overrules  the 
case  last  cited. 

Gifts— Gifts  Mortis  Causa  —  Donee  alreadyin  Possession.  —  The  plaintiff's 
father,  shortly  before  his  death,  told  the  plaintiff  that  he  gave  him  a  team  of  horses^ 
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which  the  plaintiff  already  had  in  his  possession  and  care,  and  the  latter  replied  that 
he  accepted  the  gift,  iiis  previous  possession  remained  unchanged  till  the  donor's 
death,  //e/d,  that  it  may  be  left  to  the  jury  to  find  a  valid  gift  moriis  causa.  Davis  v. 
JTucA,  loi  N.  W.  Rep.  165  (Minn^. 

Although  the  subject  of  the  ^zt  is  already  in  the  possession  of  the  donee,  the  Eng- 
lish and  American  courts  agree  m  holding  no  formal  act  of  delivery  necessary  to  a  valid 
gift  inter  vivas  ;  the  act  of  the  donor  in  receiving  back  and  redelivering  to  the  donee 
the  subject  of  the  gift  is  excused  as  useless  ceremony.  PVinier  v.  fPinUr,  4  L.  T.  R. 
639;  P^ter  V.  Gardntr^  60  Hun  (N.  Y.)  571.  The  present  decision,  following  an 
English  case,  applies  the  same  rule  to  gifts  mortis  causa.  Cf.  Cain  v.  Moon,  [18^]  2 
Q.  B.  283.  An  American  court  had  previously  held  that,  without  a  new  delivery  result- 
ing in  an  actual  change  of  possession,  a  gift  mortis  causa  is  invalid.  Drew  y.  Ilagerty, 
81  Me.  231.  By  the  former  rule  what  is  virtually,  though  not  technically,  a  testa- 
mentary (flsposition  is  made  possible  by  the  mere  permission  to  the  donee  verbally 
given  and  accepted,  to  continue  an  existing  possession  with  the  added  right  of  owner- 
ship. In  view  of  the  danger  of  fraud  in  fipfts  mortis  causa^  a  formal  act  of  delivery 
should  be  necessary  to  supply  a  substitute  tor  the  formalities  of  a  duly  executed  will. 

Husband  and  Wife — Wife's  Separate  Estate  —  Effect  of  Married 
Women's  Property  Acts  on  Estate  by  Entirety.  —  Under  a  statute  whereby  a 
married  woman  could  hold  and  dispose  of  property  as  if  she  were  unmarried,  the 
defendant,  a  married  woman,  undertook  to  harvest  a  crop  on  land  of  which  she  and 
the  plaintiff,  her  husband,  were  tenants  by  the  entirety.  Held^  that  she  will  be  en- 
joined from  such  action.     Morrill  v.  Morrill^  lOi  N.  W.  Rep.  209  (Mich.). 

At  common  law  an  estate  by  the  entirety  differed  from  a  simple  joint  tenancy  in  which 
the  husband's  right  of  control  was  an  incident  of  the  marriage  relation.  A  joint  tenancy 
did  not  become  an  estate  by  the  entirety  upon  the  marriage  of  the  joint  tenants,  and 
could  be  conveyed  to  a  husband  and  wife  without  giving  the  rights  incident  to  an 
estate  by  the  entirety.  Co.  Lit.  187  b. ;  Tkornburgs.  Wiggins^  i;j5  Ind.  178;  see  Jn  re 
Mctrck,  27  Ch.  D.  z6S,  170.  In  the  latter  estate  the  wife  had  an  indestructible  right  of 
survivorship,  but  none  to  the  profits  during  coverture.  Pray  v.  Stedbin^  141  Mass.  2x9. 
The  principal  case,  therefore,  seems  sound.  Although  the  statute  gives  a  wife  a  new 
right  to  the  profits  of  property  acquired  by  her  before  and  during  coverture,  this  is  not 
conclusive.  It  gives  her,  to  be  sure,  full  control  over  what  was  already  her  own,  but 
the  essential  nature  of  an  estate  by  the  entirety  is  that  the  wife  has  no  present  interest 
during  coverture,  and  the  statute  does  not  purport  to  change  the  nature  of  estates. 
Contra,  Hiies  v.  Fisher,  144  N.  Y.  306. 

Injunctions— Acts  Restrained —Enforcement  of  Judgment  by  Default 
Entered  on  False  Return  of  Service.— The  plaintiff  brought  a  bill  in  eouity  to 
set  aside  a  judgment  at  law  entered  against  him  by  default,  on  the  ground  that  the 
sheriff's  return  of  service  was  false.  Held,  that  except  where  the  plaintiff  at  law  was  a 
party  to  the  false  return  or  knowingly  took  advantage  of  it,  the  bill  will  not  lie.  Smoot 
v.Judd,  83  S.  W.  Rep.  481  (Mo.,  Sup.  Ct). 

The  authorities  on  this  point  are  eaually  divided.  The  plaintiff's  only  remedy  at  law 
is  an  action  asainst  the  sheriff  for  a  false  return.  Heath  v.  Missouri,  etc..  Railway  Co.^ 
83  Mx>.  617.  The  courts  refusing  equitable  relief  argue  that  judgments  must  be  kept 
stable,  so  that  all  persons  may  safely  act  upon  them  as  final.  Yet,  though  the  same 
argument  applies,  these  courts  will  relieve  against  a  judgment  obtained  oy  fraud,  or 
one  given  by  a  court  having  no  jurisdiction.  Wingate  v.  Haywood,  40  N.  H.  437 ; 
United  States,  etc.,  Co.  v.  Reisinger,  43  Mo.  App.  571.  The  defendant's  innocence  can 
scarcely  be  a  substitute  for  the  lack  of  service  upon  the  plaintiff,  or  act  as  a  payment 
of  value  for  the  judgment  whereby  he  is  prejuaiced  if  it  be  set  aside.  Clearly  the 
plaintiff  ought  not  to  have  to  answer  to  this  judgment,  for  the  court  giving  it  in  reality 
had  no  jurisdiction,  though  it  mav  assume  to  have  had  by  making  the  sheriff's  return 
conclusive.  Ridgewayy.  Bank  of  Tennessee,  11  Humph.  (Tenn.)  523.  The  plaintiff 
has  never  been  heard.  Furthermore  his  remedy  at  law  is  inadequate,  especially  if  the 
judgment  in  any  way  affects  his  land.  It  would  seem,  therefore,  that  the  plaintiff 
should  be  entitled  to  equitable  relief.    Miller  v.  Gorman,  38  Pa.  St.  309. 

Insurance  —  Employers'  Liability  Insurance  —  Right  of  Employee 
AGAINST  Insurer  before  Satisfaction  of  Judgment.  —  An  employee,  injured  by 
accident,  ffot  a  judgment  against  his  employer  and  brought  a  bill  asainst  the  company 
which  had  insured  the  latter  against  loss  from  such  accidents.  Held,  that  as  the  con- 
tract was  between  the  insurance  company  and  the  employer,  no  liability  arose  until  the 
latter  suffered  actual  loss  by  paying  the  judgment,  ana  there  was  no  debt  for  the 
plaintiff  to  impound.    Finley  v.  United  States  Casualty  Co.,  83  S.  W.  Rep.  2  (Tenn.). 

See  18  Harv.  L.  Rev.  i  54,  for  a  review  of  an  article  discussing  the  principles  here 
involved. 


Digitized  by 


Google 


39^  HARVARD  LAW  REVIEW, 

Insurance — Insurable  Interest — Reassicnment  op  Policy  to  Person 
WITHOUT  Such  Interest.  —  The  defendant  was  the  remote  assignee  of  an  insurance 
policy  which  had  originally  been  assigned  by  the  insured.  Neither  the  defendant  nor 
the  intermediate  assignees  had  any  insurable  interest  in  the  life  of  the  insured.  Held^ 
that  the  defendant  is  entitled  to  the  proceeds  of  the  policy.  Gordon  v.  Ware  National 
Bank,  132  Fed.  Rep.  444  (C.  C.  A.,  Eighth  Circ). 

The  weight  of  authority  supports  the  rule  that  a  life-insurance  policv  may  be 
assigned  by  the  insured  to  an  assignee  who  has  no  interest  in  his  life.  Clark  v.  AlUn^ 
1 1  R.  1. 439 ;  contra^  Missouri,  ftc,  Co.  v.  Sturges,  18  Kan.  93.  But  the  question  whether 
the  assignee  may  reassign  without  the  consent  of  the  insured  has  rarely  come  before 
the  courts  and  seems  to  be  still  open.  Cf.  SUitibath  ▼.  Diepenbrock,  158  N.  Y.  24; 
contra,  Thomburg  v.  yEtna,  etc.,  Co.,  10  Ind.  App.  682.  The  argument  urged  against 
reassignment  is  that  it  endangers  the  life  of  the  insured,  by  not  permitting  him  to 
select  a  reputable  assignee.  Modem  business  conditions  have,  however,  greatly 
reduced  the  force  of  this  argument,  which  has  been  considered  of  little  weight  by 
numerous  courts.  See  Chamberlain  ▼.  Butler,  61  Neb.  730,  738.  Nor  does  the 
objection  that  it  is  void  as  a  wagering  contract  apply  in  this  case  more  than  in  that  of 
the  first  assignment,  for  the  element  of  wager  is  not  increased  by  the  fact  that  the 
insured  did  not  assent.  Furthermore,  the  decision  in  the  principal  case  is  to  be 
desired,  as  it  is  in  accordance  with  the  tendency  to  render  property  freely  transferable. 

Insurance — Marine  Insurance — Right  of  Insurer  to  Sums  Recovered 
BY  Insured.  —  The  insured,  under  a  valued  policy,  collected  the  insurance  from  the 
insurer  after  abandonment,  and  later  recovered  a  larger  amount  from  the  one  causing 
the  loss.  Held,  that  the  insurer's  right  in  the  sum  so  recovered  is  limited  to  the  amount 
which  he  paid  to  the  insured.  The  Livingstone,  130  Fed.  Rep.  746  (C.  C.  A.,  Second 
Circ).    See  Notes,  p.  383. 

Landlord  and  Tenant — Assignment  and  Sub-Letting  —  Right  op  Lessee 
Having  Reversionary  Lease  to  Disirain.  —  A  lessor  agreed  to  grant  the  de- 
fendant, his  lessee,  a  new  lease  of  seventy-three  years  to  begin  on  the  expiration  of  his 
present  term.  Subsequently,  a  few  months  before  the  expiration  of  the  original  term, 
the  lessee  leased  the  premises  to  the  plaintiff  for  twenty-one  years.  He  distrained  for 
rent  in  arrear  before  the  expiration  of  his  original  term.  Held,  that  the  defendant  has 
no  right  to  distrain,  as  he  has  no  reversionary  interest.  Lewis  v.  Baker,  21  T.  L.  R. 
17  (Eng.,  Ch.  D.). 

If  a  lessee  makes  a  lease  for  a  term  greater  than  his  own,  no  estoppel  arises 
between  him  and  his  tenant,  because,  though  a  tenant  is  estopped  to  deny  his  land- 
lord's title  when  the  landlord  has  no  interest,  yet  when  he  has  some  interest  and  pur- 
Sorts  to  pass  a  greater,  the  tenant  can  confess  and  avoid.  Langford  v.  Selmes,  3  Kay 
;  J.  220.  In  England  such  a  lease  operates  as  an  assignment  and  leaves  the  assignor 
no  reversionary  interest,  which  is  necessary  to  give  a  right  to  distrain.  Preece  v.  Corrie, 
5  Bing.  24.  Consequently,  in  the  principal  case  the  defendant's  lease  to  the  plaintiff 
operated  as  an  assignment,  and  unless  he  acquired  a  reversionary  interest  through  the 
agreement  of  the  lessor  to  grant  him  the  subsequent  lease,  he  lost  his  right  to  distrain. 
But  a  mere  agreement  to  grant  a  lease  gives  no  legal  interest  whatever.  Phillips  v. 
Hartley,  3  C.  &  P.  121.  Even  had  the  lease  been  granted,  the  defendant  would  have 
had  only  an  interesse  termini,  which  gives  no  reversionary  interest  to  support  the  right 
to  distrain.  Doe  v.  Walker,  5  B.  &  C.  in  ;  Smith  v.  Day,  2  M.  &  W.  684.  The  prin- 
cipal case,  therefore,  seems  sound. 

Limitation  of  Actions — Operation  and  Effect — Railway  Tickets.— 
The  plaintiff  offered  for  his  passage  over  the  defendant  railway  a  ticket  purchased  four- 
teen years  previously,  which  was  refused.  Because  the  plaintiff  would  not  pay  any 
other  fare  he  was  ejected  from  the  train,  for  which  he  brought  suit.  Held,  that  there 
can  be  no  recovery.  Cassiano  v.  Galveston^  etc,,  Ry.  Co.,  82  S.  W.  Rep.  806  (Tex.,  Civ. 
App.). 

The  court  argues  that  the  statute  of  limitations  had  mn  against  the  ticket,  which 
was  therefore  void.  Ordinarily  the  statute  begins  to  run  only  when  a  cause  of  action 
has  accrued.  For  example,  suit  may  generally  be  brought  at  once  upon  the  delivery  of 
a  demand  note ;  but  where  demand  is  a  condition  precedent  to  a  cause  of  action,  the 
statute  begins  to  run  only  when  the  demand  is  made.  Ganley  v.  Troy,  etc..  Bank,  98 
N.  Y.  487,  493;  Stanton  v.  Stanton's  Estate,  37  Vt.  411.  Yet  it  has  often  been  held 
that  such  demand,  to  found  a  cause  of  action,  must  be  made  within  a  reasonable  time, 
generally  the  period  of  the  statute  of  limitations.  Sheaf  v.  Dodge,  i6f  Ind.  270;  Smith 
V.  Smith's  Estate,  91  Mich.  7.  This  requirement  would  seem  to  be  outside  the  direct 
operation  of  the  statute,  and  to  be  rather  based  upon  a  condition  implied  in  the  con- 
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tract,  the  reasonable  time  being  fixed  by  a  convenient  analogy  to  the  limitation  of 
actions.  Such  a  principle  is  capable  of  wide  and  perhaps  satisfactory  results  in  cases 
such  as  this,  where  an  immediate  or  early  performance  of  a  contract  is  usual  and 
expected.    The  present  case  appears  to  involve  a  new  application  of  the  doctrine. 

Mandamus  —  Acts  Subject  to  Mandamus  —  Refusal  op  a  Court  to  Trans- 
fer A  Cause  from  the  Law  to  the  Equity  Docket.  —  An  inferior  court  denied 
the  petitioner's  motion  to  transfer  a  cause  in  which  he  was  a  party  from  the  law  to  the 
equity  docket.  The  petitioner  prayed  for  a  writ  of  mandamus.  Heldy  that  .the  act 
sought  cannot  be  compelled  by  mandamus,    Norton  v.  C7///,  82  S.  W.  Rep.  718  (Ind.  T.). 

It  is  well  settled  that  a  writ  of  mandamus  may  be  issued  to  compel  an  mferior  court 
as  well  as  any  other  public  officer  to  perform  a  purely  ministerial  duty.  Commonwealth 
ex  rel.  Hoopes  v.  Thomas^  163  Pa.  St.  446.  It  will  noi  be  issued,  however,  to  compel  a 
court  to  perform  a  judicial  act  in  a  particular  way.  Chase  v.  Blackstone  Canal  Co.,  10 
Pick.  (Mass.)  244.  In  view  of  the  fact  that  before  ruling  upon  a  motion  to  transfer  a 
cause  from  one  docket  to  another  a  court  must  consider  the  facts  or  allegations  upon 
which  the  motion  is  based,  it  would  seem  that  the  duty  involved  was  rightly  regarded 
as  judicial  rather  than  ministerial  in  the  principal  case.  Moreover,  it  is  well  estab- 
lished that  the  existence  of  another  remedy  adequate  to  correct  the  action  of  an  inferior 
court  will  prevent  relief  by  mandamus,  Shelby  v.  Hoffman,  7  Oh.  St.  451.  And  it  seems 
clear  that  an  order  upon  a  motion  to  transfer  a  cause  from  one  docket  to  another  may 
be  reviewed  by  a  higher  court  upon  appeal  or  writ  of  error.  Wright  v.  Herlong,  16 
S.  C.  620. 

Master  and  Servant  — Fellow-Servant  and  Vice-Principal  Doctrines  — 
Master's  Liability  in  Matters  of  Detail.  —  A  gang  of  carpenters  was  employed 
to  erect  temporary  scaffolding  on  which  the  plaintiff,  a  riveter,  was  to  work.  The 
foreman  usea  a  defective  plank,  after  promising  the  plaintiff  to  repair  it.  As  a  result 
the  plaintiff  was  injured.  Held,  that  the  employer  is  not  liable.  Hempstock  v. 
Lackawanna,  etc,^  Co.,  90  N.  Y.  Supp.  663.    See  Notes,  p.  382. 

Negligence  —  Duty  of  Care  — Landowner's  Duty  to  Fireman.  —  While  in 
the  defendant's  building,  engaged  in  extinguishing  a  fire,  the  plaintiff,  a  member  of 
the  city  fire-department,  was  injured  by  the  unsafe  condition  of  the  premises.  Held, 
that  he  cannot  recover.    Eckes  v.  Stetler,  <)o  N.  Y.  Supp.  473. 

All  persons  who  enter  land  at  the  invitation  of  the  owner  on  ordinary  business,  are 
entitlea  to  be  protected  against  the  unsafe  condition  of  the  premises.  Indermaur  ▼. 
Dames,  L.  R.  i  C.  P.  274.  Four  courts  have  held  that  a  fireman  who  enters  property 
to  extinguish  a  fire  is  not  entitled  to  such  protection.  Cf.  Beehler  v.  Daniels,  etc.,  Co., 
18  R.  I.  563.  These  courts  seem  to  consider  that  the  predominant  purpose  of  such  an 
entry  is  to  prevent  the  spread  of  the  flames  rather  than  to  protect  the  property  of  the 
owner.  Furthermore,  since  firemen  are  often  authorized  by  statute  to  enter  any  build- 
ing to  extinguish  a  fire,  courts  are  averse  to  implying  an  invitation  to  enter.  It  seems 
that  the  function  of  a  fireman  is  twofold :  to  protect  the  owner's  property  and  to  pre- 
vent the  spread  of  the  flames.  The  courts  might  have  emphasized  the  first  element 
and  have  held  that  as  hb  entry  was  beneficial  to  the  owner  he  was  an  invited  person. 
But  the  hardship  of  compelling  landowners  always  to  keep  their  property  in  a  safe  con- 
dition is  a  strong  practical  argument  in  favour  ot  the  present  decision. 

Railroads  —  Liability  to  Trespasser  —  Trespasser  on  Train  Injured  by 
Collision. —  The  plaintiff's  intestate  was  a  brakeman  on  one  of  the  defendant's  two 
freight  trains  which  were  halted  temporarily,  facing  each  other  about  fifty  yards  apart. 
After  both  crews  had  alighted,  the  deceased's  train,  because  of  a  defective  throttle, 
started,  and  collided  with  the  other  train,  killing  the  deceased,  who  had  boarded  the 
locomotive  of  the  latter  for  a  purpose  unconnected  with  his  employment.  Held,  that 
a  peremptory  instruction  may  be  given  in  favor  of  the  defendant.  Shadoan's  Adminis- 
trator V.  Cincinnati,  etc.,  iV.  N,  Co.,  82  S.  W.  Rep.  567  (Ky.). 

In  the  absence  of  proof  that  the  rules  of  the  company  permitted  the  deceased  to 
board  another  train,  he  was  a  trespasser.  McNamara  v.  Great  Northern  Ry.  Co.,  61 
Minn.  296.  Although  by  the  better  view  employees  of  a  train  are  under  a  duty  to 
ascertain  the  presence  of  trespassers  on  their  tracks,  consistently  with  the  performance 
of  their  paramount  duty  to  protect  property  transported,  courts  very  commonly  deny 
that  a  similar  duty  is  owed  to  adult  trespassers  on  trains.  Grunst  v.  Chicago^  etc,  Ry, 
Co.,  109  Mich.  342  ;  cf.  Cincinnati,  etc.,  R.  R.  Co.  v.  Smith,  22  Oh.  St.  227.  A  railroad 
does  not  owe  to  the  fatter  class  the  duty  of  a  carrier  of  passengers,  but  that  of  a  land- 
owner not  to  injure  them  by  active  negligence ;  and  the  hazardous  nature  of  railroad 
business  raises  a  duty  of  care  to  discover  trespassers,  the  degree  of  which  varies  with 
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the  probability  of  their  presence.  As  a  question  of  fact,  however,  the  presence  of 
trespassers  is  not  so  notorious  on  trains  as  on  tracks,  and  the  facts  reported  in  the 
present  case  seem  to  show  no  neglect  of  the  duty  to  anticipate  the  presence  of  the 
plaintiff's  intestate.  The  same  decision  would  apparently  follow  also  from  the  fellow 
servant  doctrine.     Greer  v.  Louisville,  etc.,  R,  R.  Co.,  94  Ky.  169. 

Receivers  —  Pendency  of  Numerous  Actions  against  Corporation  as 
Ground  for  Appointment. — The  plaintiffs' bill  stated  that  over  one  hundred  and 
eighty  people  were  killed  by  the  negligence  of  the  defendant  company ;  that  one  hun- 
dred and  fifty  suits  for  damages  were  pending  aeainst  it ;  and  that,  since  the  plaintiffs' 
suit  was  not  amone  the  first,  it  was  not  prooable  that  any  assets  would  be  left  when 
their  suit  was  deciaed.  They  therefore  prayed  for  the  appointment  of  a  receiver  to 
preserve  the  property  until  the  rights  of  all  the  creditors  should  be  determined.  Held, 
that  a  receiver  will  not  be  appointed.  Slever  v.  Coal  Creek  Coal  Co.,  82  S.  W.  Rep. 
1131  (Tenn.). 

The  power  of  equity  to  appoint  a  receiver  has  generally  been  exercbed  where  the 
plaintiff  has  brought  suit,  and  there  is  danger  that  the  defendant  will  wrongfully  dis- 
pose of  his  property  before  execution  can  be  levied.  Vila  v.  Grand  Island,  etc.,  Co.,  97 
N.  W.  Rep.  61^  (Neb.).  The  principal  case,  however,  does  not  fall  within  this  class. 
The  plaintiffs  did  not  ask  for  a  receivership  pendente  lite,  but  sought  to  impound  the 
property  till  all  the  actions  should  be  determined.  Nor  does  it  fall  within  that  class  of 
cases  wnere  the  purpose  is  to  wind  up  a  corporation,  since  such  relief  is  nut  asked. 
Finally,  it  is  not  one  of  those  exceptional  instances  in  which  the  court  interferes  with 
the  management  of  a  corporation  by  appointing  a  receiver,  when  the  assets  are  beine 
wrongfully  wasted.  Conro  v.  Gray,  4  How.  Pr.  (N.  Y.)  166.  The  bill  therefore  asked 
for  no  recognized  form  of  relief,  and  the  court  seems  justified  in  refusing  to  make  an 
exception  in  this  case.  Although  the  result  reduces  tne  plaintiffs'  chances  of  sharing 
in  the  assets,  the  defendant's  liability  in  the  tort  actions  is  too  conjectural  to  warrant 
virtually  holding  up  its  business  pending  their  litigation. 

Res  Judicata  —  Matters  Concluded  — Matters  of  Law. —  A  statute  pro- 
vided that  railroads  should  not  be  subject  to  county  taxes  on  any  part  of  their  contmu- 
ous  line  of  road.  The  plaintiff,  a  railroad,  owned  a  bridge  which  had  for  some  time 
been  taxed  by  the  defendant  county.  In  1886  the  railroad  had  brought  an  action 
against  the  county  to  recover  back  these  taxes.  All  facts  concerning  the  bridge  being 
conceded,  the  court  had  found  that  it  was  not  a  part  of  the  continuous  line  within  the 
meaning  of  the  statute.  In  subsequent  suits  between  different  parties  this  construc- 
tion had  been  held  erroneous.  The  present  action  was  brought  upon  the  same  con- 
ceded facts  to  restrain  the  county  from  assessing  the  bridge  for  the  year  1901.  Held, 
that  the  matter  is  not  res  judicata.  Chicago,  B.  6*  Q.  R.  R.  v.  Cass  County,  loi  N.  W. 
Rep.  1 1  (Neb.).    See  Notes,  p.  389. 

Rule  against  Perpetuities  — Interests  Subject  to  the  Rule  — Options 
TO  Purchase  Fee.  —  A  lease  for  ninety-nine  years  contained  a  covenant  that  the 
lessee  might,  at  any  time  during  the  term,  purchase  the  fee.  Held^  that  the  covenant 
is  void  as  contravening  the  rule  against  perpetuities.  Woodall  v.  Clifton,  39  Law  Jour. 
644  (Eng.,  Ch.  D.).    See  Notes,  p.  379. 

Sales  — Rights  and  Remedies  of  Buyers — Right  of  Inspection  in  Sales 
CO.  D.  —  Semble,  that  a  valid  tender  of  goods  sent  C. O. D.  cannot  be  made  without 
allowing  inspection.  Thick  v.  Detroit,  etc.,  Ry.  Co.,  loi  N.  W.  Rep.  64  (Mich.).  Sec 
Notes,  p.  386. 

Set-Off  and  Counterclaim  — Claim  in  Assumpsit  on  Waiver  of  Tort.— 
To  an  action  on  a  note  the  defendant  pleaded  a  set-off  of  the  money  received  by  the 
plaintiff  through  the  wrongful  conversion  and  sale  of  property  of  the  defendant's  in- 
testate. Held,  that,  although  the  defendant  might  have  waived  the  tort  and  sued  in 
assumpsit,  the  claim  cannot  be  set  off  under  a  statute  allowing  set-off  of  claims 
"  under  contract "  or  **  damages  for  breach  of  contract."  Heyman  v.  Thameu,  32 
Wash.  Law  Rep.  792  (D.  C). 

Statutes  of  set-off  in  most  jurisdictions  are  interpreted  so  as  to  allow  such  a  set-off 
as  was  claimed  here.  The  conflict  in  the  decisions  seems  to  come  from  a  difference  of 
interpretation  rather  than  from  any  real  distinction  between  the  statutes,  though  their 
wording  often  varies.  Indiana,  with  a  statute  allowing  set-off  of  claims  arising  "  out 
of  debt,  duty,  or  contract,"  agrees  with  the  principal  case.  Richey  v.  Blv,  115  Ind.  232. 
Kansas,  allowing  set-off  of  a  "cause  of  action  arising  upon  contract,'  reaches  a  con- 
trary result.  Challiss  v.  Wyli^,  3S  Kan.  jo6.  On  a  strict  construction  of  the  wording 
of  the  statute  in  the  District  of  Columbia,  the  decision  of  the  court  may  be  jostified. 
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but  the  result  is  undesirable  and  the  rule  of  most  jurisdictions  seems  better.  Set-off 
statutes,  being  remedial  in  their  nature,  should  be  Uoerally  construed,  both  in  the  inter- 
est of  justice  to  defendants  and  to  prevent  multiplicity  of  suits.  SargetU  v.  Sautk^te, 
5  Pick.  (Mass.)  312. 

Statutes  — Interpretation  —  Who  Is  Chinese  Laborer  under  Exclusion 
Act.  —  The  Chinese  Exclusion  Act  of  May  5,  1892,  provided  for  the  deportation  of 
any  Chinese  laborer  not  having  a  certificate  uf  residence  as  therein  prescribed.  The 
petitioner,  who  was  arrested  under  the  above  act,  was  bom  in  England  of  a  Chinese 
father  and  an  English  mother,  but  had  been  residing  in  this  country  for  twenty-four 
years.  He  petitioned  for  a  writ  of  habeas  carpus^  on  the  ground  that  he  was  not  a 
Chinese  laborer  within  the  meaning  of  the  act.  Held^  that  the  term  '*  Chinese  laborer  *' 
means  a  person  whose  father  and  mother  are  both  of  the  Chinese  race.  United  States 
V.  Sam  Yuen,  37  Chi.  Leg.  N.  117  (U.  S.  Dist.  Ct.,  S.  D.  N.  Y.). 

As  the  (question  here  involved  arises  for  the  first  time,  it  is  necessary,  in  order  to 
find  analogies,  to  examine  the  decisions  relating  to  negroes  and  Indians.  The  former 
class  of  cases  is  of  little  aid,  being  based  mainly  upon  statutes  providing  that  a  person 
having  one-fourth,  or  one-eighth,  negro  blood  shall  be  deemed  of  that  race.  Other 
decisions  regard  the  predominating  blood  as  determining  the  race.  Lane  v.  Baker, 
12  Oh.  237.  And  agam,  in  some  jurisdictions,  the  distinction  is  made  between  negroes 
and  colored  persons  of  mixed  blood.  Frasher  v.  754^  State,  3  Tex.  App.  263.  Decisions 
relating  to  Indians  furnish  a  better  analogy,  being  free  from  statutory  limitations. 
Here  it  is  generally  held  that  the  race  of  the  father  determines  that  of  the  children. 
Ex  parte  Reynolds,  5  Dill.  (U.  S.  C.  C)  394.  But  upon  a  strict  definition  it  has  been 
decided  that  a  half-breed  is  neither  white  nor  Indian.  In  re  Camille,  6  Saw. 
(U.  S.  C.  C.)  541.  Since  the  principal  case  is  one  that  would  involve  great  hardship 
to  the  petitioner,  the  rule  of  strict  interpretation  should  be  applied.  Farmer^ ,  etc.. 
Bank  v.  Dearing,  91  U.  S.  29.  If  the  immigration  of  Chinese  half-breeds  is  undesir- 
able, the  remedy  lies  in  Congressional  enactment. 

Suretyship  —  Surety's  Defenses  :  Extinction  of  Principal  Obligation  — 
Surety's  Right  to  Control  Application  of  Payments. —The  defendant,  in- 
debted to  the  plaintiff,  among  other  items,  for  materials  used  on  a  city  contract,  paid 
him  certain  sums  received  from  the  city,  which  the  plaintiff  applied  to  another  account 
with  notice  of  the  source  of  the  payment,  and  then  joined  the  surety  on  the  defendant's 
bond  in  a  suit  for  the  price  of  the  materials.  Held,  that  the  surety  is  equitably  entitled 
to  have  the  payment  applied  in  satisfaction  of  the  debt  on  which  ne  was  liable.  Crane 
Co,  v.  Pacific,  etc,,  Co,^  78  Pac.  Rep.  460  (Wash.). 

Although  in  general  when  one  owing  several  debts  to  a  creditor,  pays  him  money 
without  directing  its  application  in  any  particular  manner,  the  latter  may  appropriate 
it  to  either  of  the  debts,  stUl  in  certain  cases  where  the  sum  paid  is  a  specific  fund,  the 
payment  of  which  is  secured  by  sureties,  they  are  entitled  to  have  the  money  used  in 
discharging  the  secured  claim.  Porter  v.  Stanley,  47  Me.  515.  The  burden,  however, 
is  upon  the  surety  to  prove  that  payment  is  made  from  such  specific  fund.  Merchant^ 
Insurance  Co,  v.  Herber,  68  Minn.  420.  In  the  principal  case,  as  the  sum  due  the 
plaintiff  was  much  less  than  the  contract  price  owed  by  the  district,  it  is  difficult  to 
say  that  any  part  of  the  larger  sum  is  to  be  specifically  paid  in  satisfaction  of  the 
secured  claim,  and  is  not  applicable  to  other  indebtedness.  If  the  defendant  has  full 
control  over  the  money  and  can  use  it  as  he  chooses,  the  surety  is  not  equitably 
entitled  to  have  the  payments  applied  to  his  debt.  Board,  etc.,  of  Redwood  County  v. 
CiHten£  Bank,  (fj  Minn.  236. 

Taxation  —  Exemption  —  Municipal  Property.  —  Held,  that  the  bonds  of  a 
lighting  company  given  to  the  city  in  consideration  for  its  gas  plant  are  not  exempt 
from  state  taxation  as  **  public  property  used  for  public  purposes,"  although  the 
income  from  them  is  used  in  lighting  the  streets.  City  of  Frankfort  v.  Commonwealth, 
82  S.  W.  Rep.  1008  (Ky.).    See  Notes,  p.  385. 

Witnesses  —  Privileged  Communications  —  Physician  :  Waiver  of  Privi- 
lege. —  In  a  contest  concerning  the  validity  of  a  will,  a  devisee  under  an  earlier  will 
sought  to  introduce  the  testimony  of  the  testatrix's  attending  physician  as  to  her 
mental  capacity.     By  statute,  communications  from  a  patient  to  his  physician  were 

grivileged.    Held,  that  the  evidence  is  inadmissible.    In  re  Hunfs  Will,  100  N.  W. 
:ea  874(Wis.). 
The  general  rule  is  that  statutory  provisions  designed  for  the  benefit  of  individuals 
may  be  waived  by  those  entitled  to  their  protection.    State  TVust  Co.  v.  Sheldon,  68  Vt. 
259.     Hence  it  is  agreed  that  the  patient  may  waive  the  privilege.     See   Thompson  v. 
sh,  99  Mo.  160,  176.    There  is  a  conflict,  however,  with  regard  to  the  existence  of  this 
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right  after  the  patient's  death.  In  some  jurisdictions  it  is  extended  to  his  personal  rep 
resentatives  and  devisees,  and  in  others  to  his  heirs.  Eraser  w.Jennison^A^  Mich.  200; 
Winters  v.  IVinters^  102  la.  53.  On  the  other  hand,  the  court  above  confines  the  right 
to  the  patient  alone.  This  result  seems  sound.  As  the  court  points  out,  the  purpose 
of  the  statute  is  personal  —  to  encourage  full  and  confidential  disclosure  to  the  phvsi- 
cian  of  all  facts  necessary  to  a  proper  treatment.  To  this  end  it  is  essential  that  after 
the  patient's  death  the  seal  of  secrecy  should  remain  unbroken.  While  it  is  true  that 
an  executor  represents  the  deceased,  he  does  so  only  with  regard  to  rights  of  property, 
and  not  with  reference  to  those  which  pertain  to  person  and  character.  Westcver  ▼. 
Mtna,  etc.,  Co.,  99  N.  Y.  56. 


BOOKS    AND    PERIODICALS. 

I.    LEADING   LEGAL   ARTICLES. 

Basis  of  Liability  of  Principal  for  Acts  of  Agent  within  the 
Apparent  Scope  of  his  Authority.  —  Considerable  discussion  has  arisen 
among  text- writers  as  to  the  ground  on  which  a  principal  is  to  be  held  liable  for 
acts  of  his  agent  within  the  apparent  scope  of  his  authority.  Mr.  Ewart  bases 
liability  solely  on  estoppel.  Ewart,  Estoppel  by  Misrepresentation.  In 
answer  to  this  view,  which  is  supported  by  a  number  of  authorities,  a  recent  article 
maintains  that  the  principal  is  held  on  a  purely  contractual  basis.  **  Agency 
by  Estoppel^''  by  Walter  Wheeler  Cook,  5  Columbia  L.  Rev.  36  (Jan.  1905). 

The  writer,  aiter  laying  down  the  rule  of  contracts  that  expressed  assent  gov- 
erns and  secret  intention  unexpressed  is  ineffective,  states  the  proposition  that 
one  may  make  a  contract  by  expressing  intention  through  an  agent  as  well  as 
by  letter.  Further,  although  the  agent's  authority  is  only  apparent,  yet  the 
principal  is  bound  by  the  intention  expressed,  not  on  the  ground  of  estoppel  but 
because  in  law  they  are  the  words  of  the  principal.  In  short,  his  result  is,  that 
a  person  representing  his  agent  to  be  clothed  with  certain  authority,  thereby 
manifests  an  intention  to  be  bound  by  the  acts  of  such  agent,  and  where  a  third 
party  enters  into  an  agreement  with  the  agent,  the  principal  is  bound  by  this 
manifested  intention,  even  though  it  is  contrary  to  the  instructions  given  the  agent 
Finally,  he  points  out  that  in  the  case  where  the  third  party  enters  into  an  execu- 
tory agreement  and  has  done  nothing  to  alter  his  position,  the  two  theories  do 
not  lead  to  the  same  result ;  for  under  the  estoppel  theory  neither  party  would 
be  bound.  Unfortunately  no  case  is  cited  deciding  this  question,  although  the 
law  is  stated  to  be  that  both  parties  are  bound.  Probably  no  decision  has  in- 
volved the  point.  It  might  further  have  been  pointed  out  that  under  the  estop- 
pel theory,  as  the  estoppel  would  not  bind  the  third  party,  he  could  never  be  bound 
unless  the  principal  ratified  before  the  third  party  chose  to  withdraw,  although 
that  precise  case  does  not  seem  to  have  arisen.  Again  the  two  theories  would 
reach  different  results  where  the  third  party  had  no  knowledge  of  the  apparent 
scope  of  the  authority  and  so  could  not  be  said  to  rely  on  any  representations. 

The  article  illustrates  the  danger  of  this  unsatisfactory  phrase,  **  apparent  au- 
thority." At  times  it  is  used  by  the  courts  and  text-writers  to  mean  what  is 
better  termed  "incidental  authority,"  and  then  again  is  extended  to  cases  where 
the  only  ground  of  liability  seems  to  be  estoppel.  As  an  example  of  the  former, 
a  person  in  charge  of  a  store  may  be  said  to  nave  "  incidental  authority  "  to  sell 
any  of  the  goods,  in  spite  of  private  instructions  to  the  contrary.  However,  if 
X  is  appointed  my  agent  only  to  sell  my  black  horse,  but  I  tell  Y  that  X  is  au- 
thorized to  sell  my  white  horse  and  then  X  gets  my  white  horse  without  my 
knowledge  and  sells  it  to  Y,  it  would  seem  clear  that  A  was  not  really  my  agent 
at  all,  and  yet  I  am  estopped  to  deny  it.  Some  of  Mr.  Cook's  language  is  broad 
enough  to  include  such  a  case  within  apparent  authority.  If  he  means  that,  then 
logically  he  should  go  the  next  step  and  say  that  even  where  X  has  never  been 
appointed  my  agent  for  any  purpose,  but  I  tell  Y  that  he  is  my  agent  and  Y  deab 
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with  him  in  that  capacity,  there  too  I  am  liable  on  principles  of  contract  by  mani- 
festing my  intention  through  an  agent.  The  objection  to  that  is,  that  it  is 
making  X  my  agent  or  mouthpiece  when  perhaps  I  have  expressly  told  him  that 
he  should  not  b^.  It  is  saying  that  actual  agency  is  not  necessary  in  law,  and 
that  legal  agency  is  created  whenever  I  lead  third  parties  to  believe  that  X  is  my 
agent  whether  tnat  is  in  fact  true  or  not.  That  would  be  raising  another  fiction 
in  the  law  to  swell  the  already  numerous  collection  of  phenomena.  However 
the  article  as  applied  to  apparent  authority  in  the  sense  of  "  incidental  author- 
ity," is  clearly  sound. 

Mr.  Cook  IS  not  the  first  to  advocate  this  contractual  liability  theory  of  the 
principal  for  the  acts  of  the  agent  within  the  apparent  scope  of  his  authority. 
The  same  view  was  suggested  a  number  of  years  ago  by  Mr.  Everett  V.  Abbot. 
The  Nature  of  Agency,  9  Harv.  L.  Rev.  507,  516. 


The  Recognition  of  Foreign  Judgments.  —  In  a  recent  article  the  vexed 
question  of  the  extent  to  which  recognition  is  to  be  awarded  to  foreign  judg- 
ments is  concisely  and  ably  discussed.  To  What  Extent  should  Judicial 
Action  by  Courts  of  a  Foreign  Nation  be  Recognized  f  *  by  the  Hon.  Mr.  Justice 
Kennedy,  6  J.  Soc.  Comp.  Leg.  n.  s.  106.  After  dwelling  briefly  upon  the  gen- 
eral desirability  of  giving  eflEect  as  far  as  possible  to  foreign  judgments.  Judge 
Kennedy  considers  various  classes  of  judgments  with  reference  to  their  avail- 
ability lor  such  recognition.  Final  judgments  in  personam,  he  believes,  are 
entitled  to  recognition  whenever  Xhey  have  been  pronounced  by  courts  of  com- 
petent jurisdiction,  and  their  recognition  will  not  produce  effects  contrary  to 
public  policy.  He  adheres,  however,  to  the  common  law  rule  that  a  judgment 
obtained  by  fi^ud  is  not  entitled  to  recognition.  And,  unless  there  can  be  a 
convention  among  states  for  the  codification  of  rules  concerning  competence  of 
jurisdiction,  he  is  unwilling  to  accept  any  compromise  with  the  continental  doc- 
trine that  the  question  of  fraud  can  be  raised  only  in  the  court  rendering  the 
judgment.  He  adds  that  a  foreign  judgment  offered  to  sustain  the  defense  of 
res  adjudicata  should  be  deemed  conclusive  if  it  was  rendered  on  the  merits 
and  was  not  obtained  by  fraud  or  upon  a  statute  of  limitations  peculiar  to  the 
lex  fori. 

After  noting  the  fact  that  judgments  in  rem  obtained  in  good  faith  and  pro- 
nounced by  competent  tribunals  are  conclusive  everywhere,  the  writer  takes 
up  the  difficulties  in  the  way  of  uniformity  in  the  recognition  of  foreign  decrees 
affecting  status,  particularly  marriage  and  divorce.  As  regards  these,  in  view 
of  the  lack  of  agreement  among  courts  as  to  the  legal  principles  to  be  applied,  two 
suggestions  only  are  offered.  The  first  of  these  is  that  no  court  other  than  that 
of  the  place  of  celebration  should  be  regarded  as  competent  to  make  a  valid  de- 
cree nullifying  a  marriage.  The  other  is  the  strict  rule  that  a  decree  of  divorce 
should  not  be  recognized  if  granted  by  any  court  other  than  that  of  the  matri- 
monial domicile.  This  is  qualified,  however,  by  the  generally  acknowledged  ex- 
ception in  the  case  of  a  wife  deserted  by  her  husband  who  was,  up  to  the  time  of 
the  desertion,  domiciled  within  the  jurisdiction  of  the  court  rendering  the  decree. 

Judge  Kennedy  next  points  out  that  while  an  adminibtrator  should  be,  and 
usually  is,  recognized  when  he  comes  clothed  with  the  proper  authority  of  the 
foreign  court,  a  discretionary  respect  to  the  wishes  of  a  guardian  appointed  by 
a  foreign  court  as  to  the  matters  with  which  he  is  concerned  is  all  that  can  be  rea- 
sonably expected.  While  expressing  the  belief  that  the  committee  of  an  insane 
person  appointed  by  a  foreign  court  should  be  recognized  and  prima  facie 
should  be  treated  as  a  person  rightly  clothed  with  the  powers  which  the  foreign 
court  has  purported  to  give  him,  he  adds  that  the  domestic  court  should  retain 
the  privilege  of  inquiring  into  the  sanity  of  the  alleged  lunatic  upon  good  cause 
shown.  He  concludes  with  a  brief  discussion  of  the  recognition  of  foreign  judi- 
cial action  in  bankruptcy  proceedings.     As  he  points  out,  there  is  at  present 

1  An  Address  Delivered  at  the  Recent  St.  Louis  Congress. 
26 
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great  international  variance  as  to  the  reco^ltion  of  the  title  of  a  foreign  assignee 
as  against  local  creditors,  as  to  the  prionty  inter  se  when  there  are  concurrent 
and  competing  bankruptcies,  and  as  to  the  proper  test  of  competent  jurisdiction. 
Under  the  circumstances,  he  believes  that  the  only  hope  for  uniformity  in  the 
recognition  of  the  representative  of  the  bankrupt  lies  in  Internationa]  convention. 


History  of  the  Distinctions  between  Trespass,  Detinue,  and 
Trover.  — "  Forms  of  action  are  dead,  but  their  ghosts  still  haunt  the  pre- 
cincts of  the  law"  —  such  is  the  key-note  of  an  article  in  the  Law  Quarterly 
Review  devoted  to  an  historical  survey  of  the  oriein  and  development  of  the 
action  of  trover.  Observations  on  Trover  and  Conversion^  by  John  W. 
Salmond,  21  L.  Quar.  Rev.  43  (Jan.  1905).  The  action  of  trover  is  founded 
upon  a  conversion,  which,  according  to  our  modern  ideas,  may  occur  through  an 
unpermitted  taking  of  chattels,  by  a  wrongful  detention  of  them,  or  by  an  unlaw- 
ful disposition  so  that  neither  the  owner  nor  the  wrong-doer  has  any  further 
control  over  them.  Formerly,  however,  corresponding  to  these  three  modes  of 
deprivation,  there  were  three  distinct  forms  of  action:  trespass,  detinue,  and 
trover,  the  last  being  of  much  later  origin  than  the  others.  Before  the  remedy 
of  trover  existed,  its  work  was  done  by  detinue.  When  sued  for  wrongful  de- 
tainer, the  defendant  was  not  allowed  to  plead  that  he  had  unlawfully  parted 
with  the  goods.  The  remedy  of  detinue,  however,  was  an  unsatisfactory  form 
of  action  because  the  defendant  could  resort  to  wager  of  law,  **  a  form  of  licensed 
perjury  which  reduced  to  impotence  all  proceedings  in  which  it  was  allow- 
able." In  much  the  same  way  that  indebitatus  assumpsit  replaced  the  older  ac- 
tion of  debt,  trover  replaced  detinue.  The  declaration  in  the  two  forms  of  action 
was  practically  the  same,  except  that  in  trover  a  conversion  was  charged,  while 
in  detinue  a  wrongful  detention  was  alleged.  Mere  detention  was  not  a  conver- 
sion in  the  original  sense ;  but  neglect  or  refusal  to  deliver  up  a  chattel  after 
demand  was  evidence  of  a  conversion,  which  was  deemed  conclusive  if  the  fail- 
ure to  deliver  was  not  justified.  When  this  step  was  taken  trover  and  detinue 
became  alternative  remedies,  for  every  detention  after  demand  was  then  a  ficti- 
tious conversion  on  which  the  plaintin  might  bring  his  action  in  trover,  and  so 
avoid  the  disadvantages  of  detinue.  This  fiction  is  so  firmly  established  that  it 
would  be  less  confusing  now  to  drop  the  old  technical  pleader's  distinction  and 
hold  that  a  wrongful  detention  is  a  conversion  and  not  merely  evidence  of  it 

In  the  declaration  of  trover,  the  allegation  of  loss  and  finding  was  regarded 
from  the  first  as  immaterial.  Therefore  when  goods  were  taken  and  converted, 
the  plaintiiT  had  an  election  either  to  sue  in  trespass  for  the  taking,  or,  waiving 
the  trespass,  to  sue  in  trover  for  the  conversion.  When  trover  was  thus  brought 
for  what  was  in  truth  a  trespass,  the  unlawful  taking  was  regarded  as  a  sufficient 
and  conclusive  proof  of  con  version,  for  the  taker  was  held  to  be  in  the  same  posi- 
tion as  one  who  detains  goods  after  demand.  Had  the  law  developed  logically 
it  would  have  maintained  that  an  unlawful  taking  is  merely  evidence  of  a  con- 
version just  as  an  unlawful  detention  is. 

In  every  case  of  wrongful  taking,  therefore,  the  plaintiff  might  elect  between 
trespass  and  trover ;  and  in  case  of  detention,  between  detinue  and  trover.  Thus 
it  will  be  seen  that  trover,  from  its  early  restricted  application,  has  extended  its 
sphere  of  influence  over  the  realms  of  both  trespass  and  detinue,  furnishing  a 
remedy  wherever  a  plaintiff  seeks  redress  for  a  wrongful  deprivation  of  his  goods, 
whether  by  way  of  taking,  detention,  or  conversion,  using  the  last  term  in  its 
original  and  proper  sense. 


Act  of  State.     I.   Satya  Chandra  Mukerji.     i  Allahabad  L.  J.  249. 

"  Agkncy  by  Estoppel."     Walter  Wheeler  Cook,    5  Columbia  L.  Rev.  36.     See  supra, 

Alaskan  Boundary  Cask.   /.  M.  Dickinson,    38  Am.  L.  Rev.  866. 

Alien  Exclusion.    Blackburn  F.sterline.    Discussing  the  federal   legislation  upon 

the  subject  and  the  decisions  of  the  U.  S.  Supreme  Court  as  to  the  constitutiowuity 

of  this  legislation.    38  Am.  L.  Rev.  836. 
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Compensation  to  Rescuers:  A  Question  of  Contributory  Negligence. 
TTiomas  fV.  Shelton.  Discussing  facts  amd  circumstances  whicli  should  be  con- 
sidered in  determining  whether  one  who  rescues  another  from  death  is  contribu- 
torUy  negligent.     10  Va.  L.  Reg.  671. 

Compulsory  Licenses  to  Work  Patented  Inventions.  James  Robtrts,  Dis- 
cussing recent  English  legislation.    6  J.  Soc.  Comp.  Leg.  n.  s.  82. 

Condition  des  personnes  morales  ATRANcitRES  d'aprIls  la  jurisprudence 
BELGE,  La.  Proster  PoulUt.  Examination  of  Belgian  decisions,  as  to  the  status 
of  foreign  artificial  persons.    31  J.  du  Droit  Intemat.  Priv^  820. 

Construction  of  Authorities  to  adopt.  P.  R.  G.  Discussing  authority  given  to 
widow  by  deceased  husband  under  Indian  law,  to  adopt  a  son.    14  Madras  L.  J.  231 . 

Construction  of  Gifts  to  a  Class,  The.  John  S.  Mackay.  Discussing  whether 
the  rule  of  Andrews  v.  Partington  is  law  in  Scotland.     12  Scots  L.  T.  139. 

Decadence  of  Equity,  The.  Roscoe  Pound,  Asserting  that  equity  is  fast  losing  its 
distinctive  features  as  distinguished  from  a  system  of  law.    5  Columbia  L.Rev.  20. 

Definition  of  Law.  Melville  M.  Bigelcw.  Criticising  and  demolishing  piecemeal 
Blackstone's  definition  of  law,  and  substituting  another  in  its  place.  5  Columbia 
L.  Rev.  I. 

Development  of  the  Judicial  System  in  Rhode  Island,  The.  Amasa  Af. 
Ealon,    14  Yale  L.  J.  148. 

Doctrine  franqaise  du  mariags  dans  le  conflit  des  lois,  La.  I.  £mile 
Stocquart.  Examining  the  history  of  the  French  rule  that  a  Frenchman's  mar- 
riage most  be  in  accordance  with  French  law,  no  matter  where  celebrated.  31 
J.  du  Droit  Intemat.  Priv^  785. 

£tudes  sur  les  effets  internationaux  des  jugements.  Premiers  £tude, 
IV.  Et.  Bariin.  The  jurisdiction  of  the  foreign  tribunal  as  a  condition  of  the 
order  to  execute  its  judgment.    31  J.  du  Droit  Internat.  Priv^  802. 

Harter  Act,  The.  John  C.  fValker.  Discussing  the  decisions  under  the  first  three 
sections  of  the  act.    38  Am.  L.  Rev.  843. 

Law  of  Banking  in  South  Africa,  The.  I.  Georj^e  T,  Morice,  The  first  of  a 
series  to  deal  with  the  differences  between  the  English  and  the  Roman-Dutch 
law  of  banking.    21  South  African  L.  J.  3^5. 

Legitimate  and  Illegitimate  Modes  of  Warfare.  James  Beresford  Atlay,  6 
J.  Soc.  Comp.  Leg.  n.  s.  10. 

Legitimation  by  Subsequent  Marriage.  Sir  Dennis  Fittpatrick,  A  codifica- 
tion of  existing  law,  domestic  and  foreien,  with  arguments  for  and  against  the 
common  law,  written  in  aid  of  contemplated  legislation  in  Jamaica.  6  J.  Soc. 
Comp.  Leg.  N.  s.  22. 

Liability  of  a  Master  to  Third  Persons  for  the  Negligence  of  a  Stran- 
ger Assisting  his  Servant.    FUyd  R.  Mechem,    3  Mich.  L.  Rev.  198. 

Maintenance  of  the  Open  Shop,  The.  Bruce  Wyman.  A  review  of  the  de- 
cisions, concluding  that  the  liability  of  labor  unions  for  procuring  the  discharge 
of  non-union  laborers  is  an  application  of  the  law  of  conspiracy.    17  Green  Bag  21. 

Making  of  the  German  Civil  Code,  The,  A,  Pearce  Higgins,  Brief  history  of 
German  law  and  explanation  of  how  the  national  spirit  made  possible  its  unifi- 
cation in  the  Code  of  1896.    6  J.  Soc.  Comp.  Leg.  n.  s.  95. 

Married  Women's  Property  Law  in  Ontario.  I.  Introduction.  George  S, 
HolmesUad,    25  Can.  L.  T.  i. 

Modern  "  DRorr  D'Aubaine,"  The.  Simeon  E,  Baldwin.  An  article  recommend- 
ing that  the  right  of  levying  a  succession  tax  be  restricted  10  one  state.  14  Yale 
L.  J.  129. 

Moral  Consideration  in  Pennsylvania.  II.  Joseph  P.  McKeehan.  9  Dickinson, 
Forum  25. 

Observatio.ns  on  Trover  and  Conversion.  John  W.  Salmond.  21  L.  Quar. 
Rev.  43.     See  supra. 

Old  Roman  Code  and  a  Modern  American  Code,  The.  II.  Joseph  H.  Drake. 
3  Mich.  L.  Rev.  185. 

"Principal's  Liability  for  Acts  of  his  Agent,  A."  Anon.  Discussing  state 
of  English  authorities  on  question  of  unauthorized  acts  not  for  the  benefit  of  prin- 
cipaL    27  L.  Students'  J.  7. 

Privileges  of  Ambassadors  and  Foreign  Ministers.  Charles  Noble  Gregory. 
3  Mich.  L.  Rev.  173. 

Questions  of  International  Law  Arising  from  the  Russo-Japanese  War, 
Some.  VIIL  The  Rights  and  Privileges  of  Belligerent  Armed  Vessels  in  Neutral 
Ports.    Amos  S.  Hershey.     16  Green  Bag  814. 

Relation  of  the  Insanities  to  Criminal  Responsibilii-y  and  Civil  Capacity^ 
The.     IV.    Sir  John  Batty  Tuke  and  Charles  R,  A.  Howden.     16  Jurid.  Rev.  361. 
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Remission  of  Performance.  Dinshah  Fardonji  Mulla,  Discussing  the  subject 
under  the  Indian  Contract  Act,  1872.    6  Bombay  L.  Rep.  227. 

Report  of  the  Departmental  Committee  on  Workmen's  Compensation, 
The.  I.  Alexander  Morurieff.  Review  and  criticism  of  the  report  of  the  com- 
mittee appointed  to  consider  amendments  to  the  Workman's  Compensation  Act 
of  1897.     16  Jurid.  Rev.  393. 

Right  of  Eminent  Domain,  The.  Charles  Gaudet.  Showing  limiutions  on  the 
right  of  eminent  domain  and  remedies  for  failure  to  comply  with  the  limitations. 
3  Can.  L.  Rev.  669. 

Rule  of  Comparative  Injury  in  the  Law  of  Injunction,  The.  Glenda  Burke 
Slay  maker.  A  discussion  of  the  doctrine  that  an  injunction  will  not  be  issued  if 
the  good  that  may  result  is  not  commensurate  with  the  harm.    60  Cent.  L.  J.  23. 

Sale  of  Part  of  a  Mass,  The.  O.  S.  Bryan/.  Discussing  the  possibility  of  title 
passing  before  separation  and  concluding  that  the  buyer  can  become  a  tenant  in 
common  if  the  parties  so  intend.    60  Cent.  L.  J.  4. 

Scientific  School  of  Legal  Thought,  A.  Melville  M.  Bigelow.  Advocating  a 
closer  study  of  economic  conditions  and  commercial  usages.     17  Green  Bag  i. 

Scottish  Church  Case,  The.  James  Ferguson.  Discussing  the  recent  case  before 
the  House  of  Lords.     16  JuricL  Rev.  347. 

Should  the  Grantee  of  a  Lode-Mining  Claim  be  Confined  within  the 
Vertical  Boundaries  of  his  Claim  ?  John  A.  Ewing.  Maintaining  that  an 
amendment  confining  a  grantee  within  the  vertical  boundaries  of  his  claim  would 
not  simplify  the  present  confused  state  of  mining  law.     12  Am.  Law.  540. 

Should  the  Sunday  Laws  of  our  Country  be  Changed  to  Meet  the  De- 
mands OF  OUR  Cosmopolitan  Population  ?  Irving  E.  Campbell,  Answering 
the  question  in  the  negative.     10  Va.  L.  Reg.  682. 

Sources  of  Scots  Law,  The.     William  C  Smith.    16  Jurid.  Rev.  ^75. 

Special  Assessment  Practice.  George  A.  Mason.  Summarizing  the  law  of  Illinois 
upon  special  assessments,  with  some  practical  suggestions  as  to  conducting  cases. 
37  Chic  Leg.  News  171,  179. 

Suretyship  from  the  Standpoint  of  Comparative  Jurisprudence.  Henry 
Anselm  De  Colyar.  A  brief  comparative  summary  of  the  principles  of  suretyship 
as  exemplified  in  the  Roman,  English,  and  American  Law  and  the  modem  Codes 
Civil,    o  J.  Soc.  Comp.  Leg.  n.  s.  46. 

Term  "  Police  Power,"  The.   /  M.  Blayney.Jr.    59  Cent.  L.  J.  486. 

Time  Bargains  in  Stocks  and  Produce.  Ernest  J.  Schuster.  "  An  enauiry 
into  the  rules  under  which  speculative  bargains  in  stocks  and  produce  have  been 
treated  as  gaming  or  wagering  transactions  under  the  laws  of  different  countries." 
6  J.  Soc.  Comp.  Leg.  N.  s.  121. 

To  what  Extent  should  Judicial  Action  by  Courts  of  a  Foreign  Nation 
BE  Recognized  .>  Mr.  Justice  Kennedy,  6  J.  Soc.  Comp.  Leg.  N.  s.  ic6.  See 
supra. 

Warranty  in  the  English  Law  of  Sale.  II.  Richard  Brown,  26  Jurid.  Rev. 
406. 


II.    BOOK   REVIEWS. 

The  Monroe  Doctrine.  By  T.  B.  Edgington.  Boston  :  Little,  Brown  and 
Company.     1904.     pp.  vi,  344.    8vo. 

Although  the  Monroe  Doctrine  has  had  a  considerable  history,  and  is  more- 
over of  present  and  vital  interest,  our  permanent  literature  on  the  subject  is 
distinctly  meager.  From  the  very  fact  that  the  doctrine  is  of  current  impor- 
tance, so  continually  referred  to  in  periodical  publications,  so  constantly 
discussed,  it  is  probable  that  the  majority  of  Americans  feel  no  need  of  books 
to  tell  them  its  history  and  meaning.  Yet  it  is  doubtful  if  the  knowledge  of 
most  of  us  in  regard  thereto  is  so  accurate  that  we  would  not  be  glad  to  find 
under  some  single  cover  a  convenient  discussion  of  the  doctrine  from  its  in- 
ception to  its  most  recent  developments.  This  Mr.  Edgington  has  attempted 
to  give  us. 

Mr.  Edgington  has  covered  the  field  broadly.  The  volume  commences  with 
an  interesting  discussion  of  the  origin  of  the  Monroe  Doctrine.  It  is  shown  to 
have  been  an  early  political  principle  of  the  United  States,  rather  than  an  out- 
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growth  of  President  Monroe's  message  to  which  its  birth  is  commonly  ascribed, 
and  its  annunciation  by  Monroe  is  proved  to  have  been  prompted  by  Mr. 
Canning,  then  Foreign  Secretary  of  Great  Britain,  in  the  course  of  his  en- 
deavors to  frustrate  the  schemes  of  the  Holy  Alliance,  for  the  reconquering  of 
South  America.  Mr.  Edgington  then  takes  up  the  various  diplomatic  crises 
connected  with  the  Monroe  Doctrine  from  the  early  boundary  disputes,  down 
to  the  recent  financial  irresponsibility  of  Venezuela.  In  so  doing  he  gives  a 
generous  amount  of  space  to  the  history  of  the  Spanish-American  republics, 
their  political  conditions,  and  their  foreign  policy  as  illustrated  by  the  Calvo 
Doctrine.  In  addition  there  are  chapters  on  the  question  of  coaline  stations, 
and  on  the  Hague  Tribunal  and  assimilated  conferences  in  this  hemisphere,  as 
viewed  in  connection  with  the  foreign  policy  of  the  United  States.  The  book 
closes  with  a  number  of  suggestions  for  the  more  convenient  enforcement  of  the 
Monroe  Doctrine  b^  means  of  a  possible  reformation  of  South  American  mis- 
government  It  will  be  seen,  therefore,  that  the  author  furnishes  his  readers 
with  a  quantity  of  valuable  information  which  they  might  otherwise  have  had  to 
go  far  to  obtain. 

But  though  Mr.  Edgineton  has  made  something  of  his  opportunity,  it  seems 
undeniable  that  he  has  faued  to  make  the  most  of  it.  Both  the  usefulness  and  the 
interest  of  his  book  are  marred  by  serious  faults  in  construction.  Although  the 
book  was  presumably  intended  as  a  unit,  the  chapters  are  disjointed  and  their 
relation  to  one  another  and  to  the  subject  is  not  always  clear.  The  point  of 
view  changes  in  a  most  baffling  manner.  In  addition  the  chapters  are  ill- 
arranged.  Thus  the  historical  development  Is  interrupted  without  warning  by 
the  chapter  on  coaling  stations,  which,  since  it  serves  no  purpose  but  to  explain 
a  scheme  of  the  author's  for  the  settlement  of  international  questions  raised 
thereby,  belongs  logically  with  his  other  suggestions  at  the  end  of  the  book. 
Matter  is  sometimes  introduced,  which,  though  not  uninteresting  in  itself,  has 
only  the  most  remote  connection  with  the  doctrine  under  discussion.  Madame  de 
Kriidener,  whose  life  is  given  at  some  length,  is  about  as  important  a  figure  in 
connection  with  the  history  of  the  Holy  Alliance,  as  that  alliance  is  in  connection 
with  a  discussion  of  the  Monroe  Doctrine.  But  perhaps  the  most  patent  defects 
are  the  repetitions.  For  example,  at  p.  55  an  entire  chapter  is  devoted  to  the 
calling  of  the  Panama  Congress  by  Simon  Bolivar,  and  the  probable  endeavor 
of  John  Quincy  Adams  and  Henry  Clay  to  form  a  secret  treaty  amon^^  all  the 
republics  of  the  western  hemisphere.  On  pp.  108  and  109  the  subject  is  again 
explained.  On  pp.  261  and  202  it  is  explained  for  a  third  time.  Moreover  the 
second  and  third  explanations  are  almost  identical,  though  the  author  has  ex- 
perimented a  little  with  the  paragraphing.  For  another  instance  of  identical 
repetition  see  pp.  172  and  177.  when  the  opportunity  was  so  great  as  in  the 
present  case  for  a  work  of  real  excellence,  such  defects  can  only  be  most 
sincerely  regretted.  A.  H. 


Outlines  op  the  Law  op  Bailments  and  Carriers.     By  Edwin   C. 

Goddard.     Chicago :  Callaghan  &  Company.     1904.    pp.  xiv,  250.    8vo. 
Selected  Cases  on  the  Law  of  Bailments  and  Carriers,  including 

the  auasi-bailment  relations  of  carriers  of  passengers  and  telegraph  and 

telephone  companies  as  carriers.     By  Edwin   C.   Goddard.     Chicago: 

Callaghan  &  Company.  1904.  pp.  iv,  742.  8vo. 
These  are  companion  volumes,  designed  primarily  for  the  use  of  students. 
There  is  a  certain  convenience  in  this  arrangement ;  in  the  text  book  are  set 
forth  the  foundation  principles  of  this  branch  of  the  law ;  while  in  the  case  book 
are  nothing  but  the  principal  cases.  It  is  now  pretty  generally  agreed  among 
teachers  of  law  that  when  students  are  sent  to  resul  the  cases,  the  less  indication 
in  the  case  book  of  the  subject  of  any  particular  case,  or  of  the  principle  in  anv 
group  of  cases,  the  better :  for  in  order  to  get  the  greatest  benefit  from  sucn 
work  the  student  should  be  thrown  wholly  upon  his  own  resources.  By  this 
scheme  of  having  a  separate  text  book  all  of  the  annotation  and  most  of  the 
subdivisions  are  taken  out  of  the  case  book.    But  whether  the  student  will  have 
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self-control  enough  to  refrain  from  getting  his  first  information  from  the  text 
book  is  a  question. 

The  scope  of  the  author's  subject  is  to  be  remarked.  It  covers  more  than 
the  traditional  carriers  of  goods  and  of  passengers;  it  includes  innkeepers  and 
warehousemen,  teleeraph  and  telephone  companies.  The  common  undertaking 
that  the  editor  finds  here  is  that  of  bailment;  either  the  relation  is  that  or 
something  like  that.  It  is  true  that  these  callings  have  historically  been 
treated  upon  the  basis  of  bailment ;  but  the  fact  remains,  as  the  commentator 
himself  recognizes  by  his  phrase  quasi-bailment,  that  in  many  of  these  undertak- 
ings the  reuition  is  not  that  of  bailment.  The  real  unifying  principle  that 
justifies  the  treatment  of  all  of  these  callings  together  is  that  of  public  ser- 
vice. In  all  of  these  undertakings,  and  in  many  more,  there  is  the  obligation 
to  serve  all  that  apply  with  adequate  facilities,  for  reasonable  compensation  and 
without  discrimination.  This,  indeed,  is  affirmed  by  the  author,  who  in  the  case 
of  each  of  these  callings  devotes  a  section  to  establishing  the  public  duty 
involved.  Whatever  is  peculiar  in  the  topics  that  the  editor  has  under  discus- 
sion, and  whatever  is  common  to  them,  are  to  be  explained  by  this  law  govern- 
ing public  callin|^  rather  than  by  the  law  of  bailment  It  may  be  agreed,  then, 
that  the  editor  is  doing  a  distinct  service  by  calling  attention,  by  the  extent  of 
the  scope  of  his  work,  to  the  fact  that  the  carrier  is  not  an  isolated  instance, 
but  a  representative  of  a  class. 

As  to  the  way  in  which  the  matters  are  worked  out  in  these  books,  one  could 
wish  to  see  more  generalization  in  place  of  the  author's  practice  of  treating  each 
business  entirely  oy  itself;  but  perhaps  in  the  present  state  of  the  law  this 
would  be  dangerous,  if  not  impossible.  In  regard  to  the  execution  of  the  books 
one  could  wish  that  the  range  of  choice  in  selecting  the  cases  were  larger. 
However  efficiently  the  editors  of  the  American  Decisions,  the  American 
Reports,  and  the  American  State  Reports  may  be  thought  to  have  done  their 
work,  it  is  hardly  safe  for  an  author  to  consider  that  they  have  overlooked 
nothing ;  and  it  is  obvious  that  many  important  cases  have  not  been  included 
in  these  books  by  reason  of  this  limitation  in  the  editor's  search.  As  to  one 
other  detail,  it  would  seem  to  be  better  in  arranging  footnotes  to  put  the 
cases  in  the  alphabetical  order  of  the  jurisdictions,  which  is  now  the  accepted 
method. 

When  all  is  said  against  compression,  one  always  turns  first  by  preference 
to  a  terse  hand  book  like  the  present  where  he  will  find  the  general  principle 
succinctly  stated  and  well  illustrated  by  a  few  pertinent  examples.  B.  w. 


A   Treatise   on    Damages,  covering  the  Entire   Law  of  Damages  both 
generally  and  specifically.     By  Joseph  A.  Joyce  and  Howard  C.  Joyce.     In 
Siree  volumes.      New  York:   The  Banks  Law  Publishing  Co.      1903-4. 
pp.  clxxv,  1-855;  cliv,  856-1726;  cxxxvii,  1727-2669.     8vo. 
The  existence  of  two  treatises  as  well  known  and  of  as  great  merit  as  Sedg- 
wick on  Damages  and  Sutherland  on  Damages,  renders  the  task  of  an  author 
or  authors  who  essay  the  same  field  not  an  easy  one.    The  authors  of  the 
newest  work  have  presented  a  very  creditable  and  a  useful  treatise.    It  cannot  be 
said  that  the  scientific  study  of  the  law  has  been  very  much  advanced  by  their 
work,  but  there  is  little  question  that  the  practising  lawyer  will  be  aided. 

The  division  of  the  work  into  chapters  is  diflEerent  from  that  in  Sedgwick  or 
in  Sutherland;  and  the  division  does  not  seem  to  present  advantages  over  that 
in  the  older  works.  Too  much  space  has  been  given  to  the  law  of  damages  as 
applicable  to  tort  actions  for  personal  injuries.  About  one-fourth  of  the  entire 
work  is  devoted  to  discussion  of  damages  in  cases  of  death  by  wrongful  act 
Though  this  is  an  extremely  important  subject  and  one  on  which  the  practi- 
tioner needs  to  be  informed,  it  is  fair  to  say  that  its  difficulty  and  importance  do 
not  seem  to  warrant  giving  up  so  large  a  part  of  a  general  work  on  damages  to 
it  On  these  points,  the  authors'  opinion  differs  from  that  of  the  reviewer,  for 
they  state  in  the  preface, "  Inasmuch  as  actions  to  recover  damages  for  personal 
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injuries  and  for  death  of  a  human  being  have  occupied  so  largely  in  excess  of 
others  the  attention  of  the  courts,  the  authors  have  ^ven  to  them  the  space  and 
prominence  which  their  proper  consideration  necessitates." 

It  would  seem,  too,  that  the  general  principles  of  the  law  of  damages  have 
not  been  discussed  with  as  much  fullness  as  is  desirable  before  entering  on 
particular  applications,  and  that  some  questions  not  strictly  within  the  law  of 
damages  are  included,  as  for  example  in  Title  II.  The  important  subject  of 
consequential  damages  in  its  generad  aspects  and  apart  from  particular  applica- 
tions, IS  not  treated  at  great  length,  nor  is  the  subject  of  damages  for  breach  of 
contract  fully  developed.  It  is  a  matter  of  regret  that  the  authors  have  not 
availed  themselves  of  the  opportunity,  open  to  them  by  the  failure  of  the  older 
treatises,  to  give  us  help  on  the  question  of  damages  for  **  anticipatory 
breach." 

Considerable  attention  has  been  paid  to  the  matter  of  damages  for  mental 
suffering,  but  here  again  the  discussion  is  scattered  among  the  various  classes 
of  cases  in  which  the  question  may  arise. 

On  the  matter  of  damages  for  personal  injuries  or  for  death,  this  work  should 
make  a  place  for  itself,  and  be  of  incalculable  assistance  to  the  triers  of  tort 
cases.  For  example,  in  the  note  on  paees  240-262  inclusive,  a  collection  is 
made  of  cases  in  which  the  question  raised  was  whether  or  not  the  verdicts 
rendered  were  excessive.  The  authors  have  classified  the  cases  under  the 
heads  of  particular  injuries,  and  have  ^iven  for  each  case  a  concise  but  sufficient 
statement  of  facts  to  allow  the  practitioner  to  see  at  a  glance  the  bearing  and 
efEect  of  the  case. 

Roughly,  20,000  cases  have  been  cited  in  the  work.  This  is  a  smaller  num- 
ber than  are  cited  in  Sutherland,  but  somewhat  larger  than  in  Sed^^ck.  The 
citations  are  well  arranged,  alphabetically  by  states  and  chronologicallv  within 
each  jurisdiction,  the  latest  decision  being  put  first.  Citations  are  maae  to  all 
unofficial  reports  and  collections,  as  well  as  to  official  reports.  In  the  front  of 
each  volume  is  a  table  of  contents  of  that  volume,  and  a  list  of  the  cases  cited 
in  the  volume.  In  that  respect  the  arrangement  is  similar  to  that  of  the  other 
large  treatises  on  damages.  At  the  end  of  the  third  volume  is  an  index  digest 
of  the  whole  work. 

The  Publications  of  the  Selden  Society.  Volume  XVIII.  For  the 
year  1904.  Borough  Customs.  Volume  I.  Edited  by  Mary  Bateson. 
London  :   Bernard  Quaritch.     1904.     pp.  lix,  356.     4to. 

This  is  the  first  attempt  to  hnnz  together  the  borough  customs  of  England  or 
to  set  them  forth  so  that  they  may  oe  compared  and  studied.  The  Selden  Society 
deserves  commendation  for  having  undertaken  to  recover  the  customary  law 
from  the  municipal  archives  and  for  having  selected  an  editor  so  well  fitted  to 
do  the  work.  It  is  probably  safe  to  say  that  no  collection  of  materials  of  more 
importance  for  the  study  of  the  borough  institutions  of  England  has  ever  been 
published ;  it  js  a  substantial  contribution  to  our  knowlec^e  of  municipal  as 
well  as  legal  history. 

The  general  scope  of  the  work  is  explained  in  the  introduction  as  follows : 
**  The  present  volume  is  confined  to  the  jurisdiction  of  the  borough  court  and 
its  procedure.  A  few  further  points  of  procedure  and  rules  of  merchant  law  will 
be  treated  in  the  next  volume,  out  the  main  themes  of  the  second  volume  will  be 
the  rules  of  family  law  and  rules  which  define  the  relation  between  the  seignorial 
and  ecclesiastical  powers  on  the  one  hand  and  the  burgesses  on  the  other.  The 
laws  of  borough  elections  and  what  may  be  called  the  constitutional  laws  of  the 
boroughs,  and  the  laws  and  customs  ot  trades,  are  excluded  from  our  scheme, 
partly  from  exis^encies  of  space,  partly  because  the  comparative  method  seems 
to  be  less  suited  to  their  case.'*  The  exclusion  of  the  constitutional  laws  is  to 
be  regretted.  What  we  need  is  a  corpus  of  boroueh  law,  including. all  its  main 
branches ;  it  would  be  a  great  boon  to  scholars  if  the  Selden  Society  would  ex- 
tend the  scope  of  this  collection  of  texts  and  give  us  three  or  four  volumes  of 
borough  customs  instead  of  two. 

It  is  difficult  to  set  forth  or  analyze  the  contents  of  the  volume  before  us,  for 
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many  topics  are  dealt  with,  and  there  was  much  diversity  in  the  customary  law 
of  the  various  towns.  The  reader  will  be  struck  by  the  survival  of  many  archaic 
usages  and  old  legal  principles  in  the  boroughs,  such  as  the  blood-feud,  extra- 
judicial distress,  compurgation,  various  barbarous  forms  of  punishment  such  as 
drowning,  burial  alive  and  burning,  and  the  requirement  that  the  prosecutor 
or  appellant  should  act  as  executioner.  Writers  are  often  inclined  to  exaggerate 
the  progressive  spirit  of  the  medieval  municipalities,  but  in  some  respects  muni- 
cipal custom  was  much  more  conservative  than  the  common  law.  This  volume 
is  particularly  rich  in  new  material  relating  to  the  older  modes  of  proof  and  to  the 
attitude  of  the  burgesses  toward  judicial  combat  and  trial  by  jury.  In  the  inter- 
esting section  concerning  the  assize  of  fresh  force  the  editor  surmises  that  the 
forty  weeks  named  in  the  London  Liber  Albus  as  the  limit  of  time  within  which 
this  action  may  be  brought  is  a  mistake  for  forty  days ;  but  the  period  of  forty 
weeks  is  again  mentioned  in  Letter  Book  C  (ed.  Sharpe,p.  146),  and  the  same 
period  seems  to  have  been  recognized  by  the  customs  of  Oxford  (Jenks,  Reports 
21),  which  were  modelled  after  those  of  London.  The  only  extract  relating  to 
the  writ  ex  grain  querela  is  taken  from  acustomal  of  Lincoln  (1480)  ;  references 
to  passages  of  much  earlier  date  will  be  found  in  18  Harv.  L.  Rev.  130. 

It  is  difficult,  however,  to  discover  omissions  or  flaws  in  Miss  Bateson^s  work  ; 
she  is  a  thoroughly  competent  editor ;  her  industry,  learning,  and  remarkable 
knowledge  of  the  sources  of  municipal  history  deserve  the  highest  praise.  We 
look  forward  with  interest  to  the  publication  of  the  second  volume,  in  the  intro- 
duction of  which  she  proposes  to  inquire  into  the  significance  of  the  texts  which 
she  is  editing.  c.  G. 


Studies  in  Biblical  Law.  By  Harold  M.  Wiener.  London:  David  Nutt. 
1904.    pp.  xi,  128.    8vo. 

So  slight  has  been  the  direct  influence  of  the  code  of  the  Pentateuch  upon  the 
development  of  our  law,  despite  the  intensely  Puritan  movement  that  swept  over 
the  English  race  in  the  seventeenth  century,  that  Mr.  Wiener's  book,  though 
written  from  a  lawyer's  point  of  view,  is  of  more  interest  to  the  layman  than  to 
the  law  student.  It  is  an  **  attempt  to  apply  the  ordinary  methods  of  legal 
study  to  the  solution  of  Biblical  problems,"  and,  despite  the  taint  of  the  profes- 
sional fallacy  that  only  lawyers  can  reason,  is  both  novel  and  interesting. 

The  first  part  of  this  little  volume  is  devoted  to  a  vigorous,  if  not  potent,  criti- 
cism of  the  higher  criticism  of  the  Bible,  in  which  Ewald,  Renan,  and  Driver 
are  **  refuted"  to  the  author's  satisfaction.  The  method  employed  is  an  ingen- 
ious and  skillful  application  of  the  principles  of  legal  interpretation  to  texts  in 
apparent  conflict,  and  the  results  are  at  least  more  plausible  than  those  usually 
obtained  by  such  as  seek  to  reconcile  scientific  theorizing  and  Biblical  exegesis. 

Of  greater  interest  is  Mr.  Wiener's  theory  that  the  covenant  at  Sinai  is  a 
religious  treaty,  drawn  up  with  all  the  technical  formalities  of  early  Hebrew  con- 
tracts. When  Jacob  and  Laban  enter  into  a  pillar-covenant  at  Galeed,  the  attend- 
ing formalities  are  a  pillar,  and  a  heap  of  stones  as  "  witnesses,"  an  oath,  sacrifices, 
and  feasts.  Similarly,  at  Sinai,  we  find  a  bilateral  agreement  made  with  all  the 
"covenant"  formalities,  —  altar,  and  pillars  as  witnesses,  oath,  sacrifice,  and 
feasts,  —  and  the  entire  process  is  paralleled  at  the  Deuteronomic  repetition. 
The  writing  and  stone  tablets  are  not  the  vehicles  for  expressing  the  contract, 
but  are  additional  "  witnesses,"  which  accords  well  with  what  is  known  of  the 
primitive  law  of  evidence,  among  the  Franks  and  the  Lombards. 

In  the  chapter  on  the  **  Spirit  of  Legislation,"  the  author  labors  to  relieve  the 
Biblical  criminal  code  from  the  reproach  of  inhumanity  frequently  cast  upon  the 
lex  talionis,  by  proving  an  implied  system  of  fines  as  a  permissive  alternative  to 
the  literal  rigor  of  the  law.  But  he  ignores  both  the  Semitic  ideas  of  justice 
in  the  tribal  stage  of  development  while  still  dominated  by  the  early  law  of 
blood  revenge,  and  the  administration  of  justice  amidst  roving  and  warlike 
tribes  whose  laws  for  personal  security  are,  of  necessity,  brutally  strict.  Com- 
pensation by  payment  of  a  fine,  instead  of  the  mutilation  of  the  offender's  per- 
son, which  IS  found  in  the  earliest  stages  of  Teutonic  law,  is  a  late  development 
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among  Semitic  peoples.  Otherwise  Mr.  Wiener's  defense  of  the  Biblical  code, 
and  the  comparison  with  the  code  of  Hammurabi,  and  the  Roman  law,  make 
one  regret  the  brevity  of  the  chapter.  i.  g. 


A  Treatise  on  the  Law  of  Wills,  including  also  Gifts  Causa  Mortis,  and 
a  Summary  of  the  Law  of  Descent,  Distribution,  and  Administration.  By 
John  R.  Rood  Chicago  :  Callaghan  &  Co.  1904.  pp.  Ixvi,  635.  8vo. 
The  body  of  this  work  is  made  up  of  four  principal  titles,  "  Gifts  Causa 
Mortis,"  "Wills,"  "Descent  and  Distribution,"  and  "Administration  of  Es- 
tates." The  subject  of  wills,  which  occupies  more  than  two-thirds  of  the  text, 
is  treated  at  length,  and  includes  a  somewhat  detailed  discussion  of  construction. 
The  other  topics  are  more  briefly  treated,  presenting  broad  outlines  of  the  sub- 
jects discussed,  without  entering  into  a  minute  study  of  the  complications  which 
arise  in  practice.  The  historical  matter  incorporated,  the  space  devoted  to 
introductions,  and  the  constant  repetition  of  the  analytical  scheme  of  the 
book,  seem  to  indicate,  in  so  condensed  a  treatise,  that  the  writer  is  ad- 
dressing the  student  rather  than  the  practitioner.  Though  at  times  verbose, 
he  has  covered  the  details  more  fully  than  the  available  space  would  lead  one 
to  expect.  The  citations  are  mainly  confined  to  leading  cases,  and  this  results 
in  an  unusually  large  proportion  of  English  authorities.  On  important  points, 
the  summaries  of  statutes  and  decisions  in  the  various  states  seem  careful  and 
complete.  The  practice  of  citing  on  each  point  the  annotations  which  are  to 
be  found  in  standard  collections  of  cases  will  prove  useful.  Although  the 
author,  in  discussing  some  well-known  points  of  conflict,  seems  a  trifle  over- 
confident as  to  the  weight  of  authority,  the  tone  of  the  book  is  conservative. 
It  can  claim  no  especial  distinction  for  originality,  but  its  scope  is  broad  enough, 
and  its  treatment  sufficiently  reliable,  to  make  it  a  very  useful  practical 
handbook. 

An  Outline  of  Municipal  Government  in  the  City  of  New  York. 

By  George    Arthur    Ingalls.     Albany,  N.  Y. :   Matthew  Bender,   1904. 

pp.  79.  i6mo. 
The  municipal  government  of  Greater  New  York  has  such  manifold  and  in- 
tricate features  that  Mr.  Ingalls  has,  perhaps,  rendered  some  service  in  present- 
ing, through  a  hasty  but  rather  compendious  survey,  its  important  parts.  A 
concise  exposition  of  the  political  position  of  the  city  in  the  state  government 
is  followed  by  a  detailed  summary  of  the  powers,  duties,  etc.,  of  the  various 
branches  and  departments  of  the  city  administration.  This  little  book  will 
relieve  the  ordinary  person,  in  search  of  information,  from  turning  to  the 
repellently  bulky  volume  containing  the  New  York  Charter,  but  its  sketchy 
outline  is  hardly  intended  for  the  practitioner.  A  dealing  with  the  numerous 
legal  questions  which  constantly  arise  with  reference  to  the  charter  was  foreign 
to  the  modest  purpose  of  this  volume. 


Venezuelan  Arbitrations  of  1903,  including  protocols,  personnel  and  rules 
of  commissions,  opinions,  and  summary  of  awards,  with  appendix  con- 
taining Venezuelan  Yellow  Book  of  1903,  Bo  wen  Pamphlet  entitled  "  Vene- 
zuelan Protocols,"  and  **  Preferential  Question,"  Hague  decision,  with  history 
of  recent  Venezuelan  Revolutions.  Prepared  by  Jackson  H.  Ralston  and 
W.  T.  Sherman  Doyle.  Washington  :  Government  Printing  Office.  1904. 
pp.  xxviii,  1 105.     8vo. 

The  Dictionary  of  Legal  Quotations;  or.  Selected  Dicta  of  English 
Chancellors  and  Judges  from  Earliest  Periods  to  the  Present  Time.  Ex- 
tracted mainly  from  reported  decisions,  and  embracing  many  epigrams  and 
quaint  sayings.  With  explanatory  notes  and  references.  By  James 
William  Norton-Kyshe.  London:  Sweet  and  Maxwell,  Limited.  1904. 
pp.  xxi,  344.     8vo. 
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A  Trbatisb  on  the  Incorporation  and  Organization  op  Corporations 
created  under  the  "  Business  Corporation  Acts,*'  of  the  several  states  and 
territories  of  the  United  States.  By  Thomas  Gold  Frost.  Boston :  Little, 
Brown,  and  Company.     1905.     pp.  xliv,  622.     8vo. 

Select  Statutes  Cases  and  Documents  to  Illustrate  English 
Constitutional  History,  1660- 1832,  with  a  supplement  from  1832- 
1894.  Edited  by  C.  Grant  Robertson.  New  York :  G.  P.  Putnam *s  Sons. 
London :  Methuen  &  Co.     1904.     pp.  xviii,  452.     8vo. 

The  Publications  op  the  Selden  Society.  Volume  XIX.  For  the  year 
1904.  Year  Books  of  Edward  II.  Vol.  II.  2  &  3,  Edward  II.  A.  d.  1308-9 
and  1309-10.  Edited  by  F.  W.  Maitland.  London  :  Bernard  Quaritch. 
1904.     pp.  xix,  244.    4to. 

Year  Book  of  Legislation,  1903.  Edited  by  Robert  H.  Whitten.  Digest 
of  Governor*s  Messages,  Summary  and  Index  of  Legislation,  Review  of 
Legislation,  1903.  Albany:  New  York  State  Education  Department 
1904.     pp.  771.     8vo. 

Street  Railway  Reports  Annotated.  Reporting  the  Electric  Railway 
and  Street  Railway  Decisions  of  the  Federal  and  State  Courts  in  the  United 
States.  Edited  by  Frank  B.  Gilbert.  Vol  II.  Albany,  N.  Y. :  Matthew 
Bender.     1904.    pp.  xix,  1051.     8vo. 

The  Hindu  Wills  Act  (Act  XXI  of  1870),  with  which  is  incorporated  the 
Probate  and  Administration  Act,  with  elaborate  notes  and  commentaries. 
By  Mahendra  Chandra  Majumdar.  Calcutta :  Sanyal  &  Co.  1904.  pp. 
Ivi,  824.    8vo. 

The  Organization  and  Management  op  Business  Corporations.  By 
Walter  C.  Clephane.  St.  Paul,  Minn. :  West  Publishing  Co.  1905.  pp. 
xxvi,  246.    8vo. 

Report  op  Seventh  Annual  Meeting  op  the  Colorado  Bar  Associa- 
tion.   1904.    pp.  198.    8vo. 
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HOW  FAR  AN  ACT  MAY  BE  A  TORT  BE- 
CAUSE OF  THE  V^RONGFUL  MOTIVE  OF 
THE   ACTOR. 

AS  a  precedent  Allen  v.  Flood  ^  has  been  made  harmless  by  the 
later  decision  in  Quinn  v.  Leathern.^  But  certain  dicta  in  the 
prevailing  judgments  in  the  earlier  case,  by  reason  of  the  promi- 
nence of  the  judges  who  gave  them,  may  have  a  considerable  and, 
as  it  seems  to  the  present  writer,  a  mischievous  influence.  He 
ventures,  therefore,  to  point  out  what  he  conceives  to  be  the  fallacy 
of  two  of  the  most  important  of  these  dicta. 

The  first  is  this  remark  of  Lord  Watson :  ^ 

"  Although  the  rule  may  be  otherwise  with  regard  to  crimes,  the 
law  of  England  does  not,  according  to  my  apprehension,  take  into 
account  motive  as  constituting  an  element  of  civil  wrong."  The 
other  is  a  statement  by  Lord  Macnaghten:  *  "  I  do  not  think  that 
there  is  any  foundation  in  good  sense  or  in  authority  for  the  prop- 
osition that  a  person  who  suffers  loss  by  reason  of  another  doing 
or  not  doing  some  act  which  that  other  is  entitled  to  do  or  to 
abstain  from  doing  at  his  own  will  and  pleasure,  whatever  his  real 
motive  may  be,  has  a  remedy  against  a  third  person  who,  by 
persuasion  or  some  other  means  not  in  itself  unlawful,  has  brought 
about  the  act  or  omission  from  which  the  loss  comes,  even  though 
it  could  be   proved   that  such   person  was   actuated   by   malice 

1  [1898]  A.  C.  I.  «  [1901]  A.  C.  49S. 

»  [1898]  A.  C.  92.  «  [1898]  A.  C.  151. 
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towards  the  plaintiff,  and  that  his  conduct  if  it  could  be  inquired 
into  was  without  justification  or  excuse." 

In  opposition  to  these  generalizations,  the  true  rule,  it  is  sub- 
mitted, may  be  formulated  as  follows:  The  wilful  causing  of 
damage  to  another  by  a  positive  act,  whether  by  one  man  alone,  or 
by  several  acting  in  concert,  and  whether  by  direct  action  against 
him  or  indirectly  by  inducing  a  third  person  to  exercise  a  lawful 
right,  is  a  tort  unless  there  was  just  cause  for  inflicting  the  dam- 
age; and  the  question  whether  there  was  or  was  not  just  cause 
will  depend,  in  many  cases,  but  not  in  all,  upon  the  motive  of  the 
actor. 

The  motive  to  an  act  being  the  ultimate  purpose  of  the  actor  is 
rightful  if  that  purpose  be  the  benefit  of  others  or  of  himself, 
wrongful  if  the  purpose  be  damage  to  another.  An  act  may  be  a 
tort,  notwithstanding  the  rightful  motive  of  the  actor,  because  the 
end  does  not  justify  the  means.  Such  torts,  however,  are  beyond 
the  scope  of  the  present  paper.  The  soundness  of  the  dicta  quoted 
from  Allen  v.  Flood  must  be  tested  by  cases  in  which  the  actor  in 
wilfully  causing  damage  to  another  was  dominated  by  a  wrongful 
motive.  We  shall  find  that  these  cases  fall  into  three  groups: 
(i)  Cases  in  which  the  wrongful  motive  has  no  legal  significance, 
the  actor,  by  general  judicial  opinion,  being  subject  to  no  liability 
at  law,  however  severe  the  judgment  against  him  in  the  forum  of 
morals ;  (2)  Cases  which  have  divided  judicial  opinion,  some  courts 
deciding  that  the  actor  should  be  charged  because  of  his  wrongful 
motive,  others  ruling  that  he  should  not  be  charged,  notwithstand- 
ing his  wrongful  motive;  (3)  Cases  in  which  it  is  generally  agreed 
that  the  actor  should  be  charged  because  of  his  wrongful  motive. 

First  group,  A  defendant  who  has  caused  damage  to  the 
plaintiff  and  been  actuated  in  so  doing  by  the  most  reprehen- 
sible motives  escapes  liability  if  the  plaintiff  is  suffering  only 
the  consequences  of  his  own  breach  of  duty.  For  example,  the 
plaintiff  refuses  to  leave  the  defendant's  house,  when  requested, 
whereupon  the  defendant  puts  him  out  by  force ;  ^  or  the  defend- 
ant removes  the  plaintiff's  encroaching  fence  ;^  or  his  wrongful 
obstruction  to  the  flow  of  a  stream ;  ^  or  turns  the  plaintiff's  tres- 
passing horse  into  the  highway  where  it  is  lost  or  stolen.*  It  makes 
no  difference  that  the  defendant,  in  doing  these  acts,  was  taking 

1  Oakes  tj.  Wood,  2  M.  &  W.  791, 794,  />^  Parke,  B  ;  Kiff  v.  Youmans,  86  N.  Y.  334 
{semd/g) ;  Brothers  w.  Morris,  49  Vt.  460.  *  Smith  v.  Johnson,  76  Pa.  St.  191. 

«  Clinton  v.  Myers,  46  N.  Y.  511.  ♦  Humphrey  v.  Douglass,  11  Vt  22. 
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advantage  of  the  opportunity  to  gratify  a  vindictive  spirit,  and 
would  not  have  done  them  otherwise.  It  is  still  true  that  he  was 
merely  putting  an  end  to  the  plaintiffs  tort.  Similarly,  a  creditor 
pursues  his  debtor  with  all  the  rigor  of  the  law  in  order  to  ruin 
him,  although  he  knows  that  with  some  indulgence  he  would  real- 
ize more  himself  and  enable  his  debtor  to  avoid  bankruptcy ;  ^  or 
in  a  spirit  of  malevolence  he  sues  a  trespasser.*  Here  again  the 
malevolent  motive  of  the  defendant  is  legally  of  no  significance. 
The  debtor  and  the  tort-feasor  were  legally  bound  to  pay  and 
cannot  claim  damages  because  they  were  brought  into  court  for 
the  breach  of  their  duty.*  The  action  is  refused  in  these  cases, 
notwithstanding  the  reprehensible  motive  of  the  defendant,  be- 
cause the  court  could  not  without  stultifying  itself  punish  him 
for  enforcing  his  absolute  legal  rights  against  his  debtor  or  the 
wrongdoer. 

In  other  cases  the  wrongful  motive  of  the  actor  is  ignored  for  a 
different  reason.  An  English  judge  said  from  the  bench  to  one 
of  the  parties :  *'  You  are  a  harpy,  preying  on  the  vitals  of  the 
poor."  It  was  admitted  that  the  words  were  false  and  spoken  for 
the  sole  purpose  of  injuring  the  person  addressed.  The  latter 
brought  an  action  against  the  judge,  but  was  unsuccessful.*  A 
witness  gave  perjured  testimony  for  the  sake  of  defeating  one  of 
the  parties  to  the  suit.  There  was  no  redress  against  him  at  the 
suit  of  the  person  injured  by  his  perjury.*  It  is  believed  to  be  for  the 
public  interest  that  neither  judge,  juror,  party,  counsel,  nor  witness 
should  be  called  to  account  in  a  civil  action  for  words  spoken  while 
filling  those  characters.  The  same  absolute  privilege  extends  to 
speeches  in  legislative  assemblies.* 

*  Morris  v.  Tuthill,  72  N.  Y.  573 ;  Friel  v,  Plummer,  69  N.  H.  498  ;  South  Bank  f . 
Suffolk  Bank,  27  Vt.  505. 

*  Jacobson  v.  Von  Boenig,  48  Neb.  8a 

*  Baron  Parke's  oft-quoted  dictum  (Stevenson  v.  Newnham,  13  C.  B  285,  297) : 
"  An  act  which  does  not  amount  to  a  legal  injury,  cannot  be  actionable  because  it  is 
done  with  a  bad  intent  **  was  given  in  a  similar  case.  The  defendant  was  sued  for 
maliciously  distraining  for  more  rent  than  was  due.  But  the  count  did  not  allege  that 
the  distress  was  excessive,  that  is,  was  unreasonably  large  for  the  rent  actually  due. 
If  the  defendant  took  by  distress  no  more  goods  than  might  properly  be  taken,  his 
motive  in  taking  them  was  irrelevant.  Hamilton  v.  Windolf,  36  Md.  301,  is  a  similar 
case. 

*  Scott  V.  Stansfeid,  L.  R.  3  Ex.  220.  *  Damport  v.  Simpson,  Cro.  El.  520. 

^  The  head  of  an  executive  department  of  the  government  enjoys  a  similar  immunity 
from  a  civil  action  for  his  official  conduct.  Spalding  v.  Vilas,  161  U.  S.  483.  Nor  will  an 
action  lie  for  a  malevolent  removal  of  a  subordinate  official  by  a  superior  invested  with 
the  power  of  removal.    Rosenbaun  v.  Gillian,  loi  Mo.  App.  126. 
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Anyone  may  speak  or  write  defamatory  words  of  another,  and 
in  the  most  contemptible  spirit  of  vindictiveness,  if  he  simply  tells 
the  truth.  This  rule  works  very  harshly  sometimes,  but  it  is 
thought  to  be  for  the  public  welfare  that  men  should  appear  in 
their  true  colors.^ 

An  innocent  man  is  subjected  to  a  criminal  prosecution  by  one 
who  acted  from  the  purest  malevolence.  Nevertheless,  if  he  had 
reasonable  grounds  for  believing  the  party  prosecuted  to  be  guilty, 
no  action  will  lie  against  him  for  his  malevolent  conduct*  Here, 
again,  the  interest  of  the  private  individual  must  give  way  to  the 
public  good.  It  is  for  the  interest  of  the  community  that  all 
persons  believed  on  reasonable  grounds  to  be  criminals  should  be 
prosecuted,  whatever  the  motive  of  the  person  instigating  the 
prosecution.  In  all  these  cases  and  others  that  might  be  men- 
tioned the  defendant  escapes  liability,  not  from  any  regard  for  him, 
but  by  reason  of  the  paramount  consideration  of  the  public  welfare. 

Second  group.  There  is  much  divergence  of  judicial  opinion 
as  to  the  liability  of  the  owner  of  land  for  using  it,  not  for  any 
benefit  to  himself,  but  purely  to  the  detriment  of  his  neighbor. 
The  typical  illustrations  of  such  conduct  are  the  sinking  of  a  well 
by  the  owner,  not  in  order  to  get  water  for  himself,  but  solely  for 
the  purpose  of  draining  his  neighbor's  spring,  or  the  erection  by 
the  owner  on  his  land,  but  near  the  boundary,  of  an  abnormally 
high  fence,  not  for  any  advantage  of  his  own,  but  merely  to  darken 
his  neighbor's  windows  or  to  obstruct  the  view.  In  England  it 
seems  to  be  settled  that  the  owner  may  act  in  this  malevolent 
manner  with  impunity.*  In  France  and  Germany  the  owner  is 
liable  in  tort  in  each  case.*  In  this  country  there  is  a  strange 
inconsistency  in  the  reported  decisions.     In  thirteen  of  the  fifteen 


^  Odgers,  Lib.  &  SI.,  3d  ed.,  202.  See  the  analogous  case  of  Lancaster  v.  Ham- 
burger (Ohio,  1904),  71  N.  £.  Rep.  289.  By  sUtute  in  Delaware,  Florida,  Illinois, 
Louisiana,  Maine,  Massachusetts,  Nebraska,  New  York,  Rhode  Island,  West  Virginia, 
and  possibly  in  a  few  other  States,  the  truth  of  a  libel  is  no  defense  to  an  action,  unless 
it  was  published  with  a  proper  motive. 

^  Foshay  v,  Ferguson,  2  Den.  617 ;  i  Ames  &  Smith,  Cas.  on  Torts  548,  549,  n.  i. 

«  Mayor  v.  Pickles,  [1895]  A.  C.  587  ;  Capital  Bank  v.  Henty,  7  App.  Cas.  741, 766. 

^  Draining  of  spring :  Badoit  v,  Andre,  Cour  de  Lyon,  April  18,  1856,  Dalloz  56, 
2,  199;  Barr^  v.  Guilhaumon,  Cour  de  Montpellier,  July  16,  1866,  Sirey  67,  2, 
115  {5etnble)\  Forissier  v,  Chavrot,  Cour  de  Cassation,  June  10,  1902,  Sirey,  1903, 
I,  II  ;  G  «/.  F.,  O.  A.G.  zu  Jena,  Nov.  29,  1878,  35  Seuff.  Arch.  No.  273  {semble). 
Spite  fence  :  Doerr  v.  Keller,  Cour  de  Colmar,  May  2,  1855,  I^a^loz  5^*  2>  9  >  Cj.  v,  F., 
O.  A.  G.  zu  Jena,  Nov.  29,  1878,  35  Seuff.  Arch  No.  273  {setnble) ;  Marcus  v.  Boiei 
O.  L.  G.  zu  Darmstadt,  June  5,  1882, 37  SeuC  Arch.  No.  292  (sfmbU). 
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jurisdictions  in  which  the  question  has  arisen  the  courts  have 
declared  that  the  malevolent  draining  of  a  neighbor's  spring  is  a 
tort.^  On  the  other  hand  in  six  of  the  ten  states  in  which  actions 
have  been  brought  for  the  malevolent  erection  of  a  spite  fence,  the 
opinion  of  the  court  was  against  the  plaintiff.* 

That  the  conduct  of  the  defendants  in  these  cases  is  unconscion- 
able no  one  will  deny.  That  they  should  be  forced  to  make  repara- 
tion to  their  victims,  unless  paramount  reasons  of  public  policy 
forbid,  would  seem  equally  clear.  But  the  absence  of  such  reasons 
is  evident  from  the  fact  that  in  France  and  Germany  and  so  many 
of  our  states  the  courts  have  allowed  reparation,  and  from  the 
further  fact  that  in  at  least  six  ^  states  statutes  have  been  passed 
making  the  erection  of  spite  fences  a  tort.*    Such  legislation  is 

^  Katz  V,  Walkinshaw,  141  Cal.  xi6 ;  Cohen  t/.  La  Canada  Co.,  142  Cal.  437 ;  Roath  v, 
Driscoll,  20  Conn.  533,  540, 543,  544;  Barclay  r.  Abraham,  121  la.  619;  Gagnon  v,  French 
Co.  (Ind.  Ap.  1904),  72  N.  E.  Rep.  849 ;  Chesley  v.  King,  74  Me.  164 ;  Stevens  v.  Kelley, 
78  Me.  445,  452;  Greenleaf  v.  Francis,  18  Pick.  117,  119  (sembU ;  but  see  Walker  v, 
Cronin,  107  Mass.  555,  564,  and  Plant  v.  Woods,  176  Mass.  492,  499) ;  Stillwater  Co.  v. 
Farmer,  89  Minn.  58  ;  Springfield  Co.  v.  Jenkins,  62  Mo.  Ap.  74;  Bassett  v.  Salisbury 
Co.,  43  N.  H.  569 ;  .Swett  v.  Cutts,  50  N.  H.  439>447  ;  Franklin  v.  Durgee,  71  N.  H.  186; 
Smith  V.  Brooklyn,  18  N.  Y.  Ap.  Div.  340,  160  N.  Y.  357,  361 ;  Forbell  r.  New  York, 
164  N.  Y.  522 ;  Wyandot  Co.  v.  Sells,  3  Oh.  N.  P.  210  (question  left  open  in  earlier 
case  in  Supreme  Court,  Frazier  v.  Brown,  12  Oh.  St.  299,  303,  304) ;  Wheatley  v, 
Baugh,  25  Pa.  St.  528,  533 ;  Lybe's  App.,  106  Pa.  St.  626,  632  ;  Williams  v.  Ladew,  161 
Pa.  St.  283,  287,  288 ;  Miller  v,  Blackrock  Co..  99  Va.  747  (sembU),  The  only  decisions 
to  the  contrary  are  in  Vermont  and  Wisconsin.  Chatfield  v,  Wilson,  28  Vt.  49;  Huber 
V.  Merkel,  117  Wis.  355. 

s  Russell  V.  State  (Ind.  Ap.  1904),  69  N.  E.  Rep.  482 ;  Bordeaa  v.  Greene,  22  Mont. 
255;  Brostrom  v,  Lampp,  179  Mass.  315;  Mahan  v.  Brown,  13  Wend.  (N,  Y.)  261 ; 
Auburn  Co.  v,  Douglas,  9  N.  Y.  447,  450  (semble) ;  Adler  v.  Parr,  34  N.  Y.  Misc.  Rep. 
482 ;  Pickard  v.  Collins,  23  Barb.  (N.  Y.)  444 ;  Letts  v.  Kessler,  54  Oh.  St.  73  (reversing 
s.  c.  7  Oh.  C.  C.  108) ;  Metzger  v.  Hochreim,  107  Wis.  267.  The  opposite  view  obtains 
in  Michigan,  New  Hampshire,  Oklahoma,  and  Pennsylvania.  Burke  v.  Smith,  69  Mich. 
380;  Flaherty z'.  Moran,8i  Mich.  52;  Kirkwood  v,  Finegan,95  Mich.  543 ;  Horan  v,  Byrnes, 
72  N.  H.  93 ;  Smith  v.  Speed,  11  Okla.  95;  Haverslick  v.  Byrnes,  33  Pa.  St.  368  (sembU). 

*  Connecticut,  Maine,  Massachusetts,  New  Hampshire,  Vermont,  and  Washington. 
There  is  a  similar  statute  in  Wisconsin  against  the  malevolent  draining  of  a  neighbor's 
spring. 

*  The  courts  which  deny  compensation  for  the  damage  inflicted  by  a  spite  fence  pro- 
ceed upon  the  assumption  that  the  owner  of  land,  by  virtue  of  his  ownership,  has  an  abso- 
lute right  to  erect  such  a  fence.  But  there  are  many  limitations  upon  the  right  of 
ow.nership  at  common  law,  and,  it  is  submitted,  there  is  no  difficulty  in  principle  in 
limiting  an  owner's  right  so  far  that  he  shall  not  be  permitted  to  use  his  land  in  a  partic- 
ular way  with  no  other  purpose  than  to  damage  his  neighbor.  If,  in  truth,  the  owner's 
right  is  absolute  in  this  respect,  how  can  it  be  taken  away  from  him  by  statute  ?  Such  a 
statute  was  held  unconstitutional  in  Huber  «/.  Merkel,  117  Wis.  355.  See  also  Western 
Co.  V.  Knickerbocker,  103  Cal.  iii,  115.  But  the  opposite  view  was  taken  in  Rideout 
V,  Knox,  148  Mass.  368,  and  Karasek  v.  Peier,  22  Wash.  419. 
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likely  to  spread,  so  that  ultimately  the  cases  in  this  second  group 
will  belong  in  the  third  group.^ 

Third  group.  Coming  now  to  the  cases  in  which  an  actor's  lia* 
bility  for  intentional  damage  to  another  is  determined  by  the 
motive  with  which  he  acted,  let  us  take  first  the  case  of  malicious 
prosecution.  The  plaintiflf,  an  innocent  man,  has  been  subjected 
to  a  criminal  prosecution  for  theft.  The  defendant,  who  instituted 
the  prosecution,  although  having  no  reasonable  ground  for  his 
belief,  did  honestly  believe  the  plaintiff  to  be  guilty  of  the  theft.  Is 
the  defendant  liable  for  the  damage  suffered  by  the  plaintiff?  If 
he  acted  from  a  sense  of  public  duty  to  bring  a  supposed  criminal 
to  justice,  then,  blunderer  though  he  was,  his  conduct  is  justifiable. 
If,  on  the  other  hand,  his  object  was  to  punish  the  plaintiff  for 
marrying  the  woman  whom  he  himself  had  hoped  to  make  his 
wife,  or  to  satisfy  some  other  grudge,  his  conduct  was  inexcusable. 
Here,  certainly,  the  motive  or  object  of  the  actor  converts  an  act 
otherwise  lawful  into  a  tort  We  may  suppose  again  that  a  de- 
fendant publishes  a  fair  and  accurate  report  of  a  judicial  proceeding 
which  contains  matters  defamatory  to  the  plaintiff,  a  minister.  If 
this  is  done  simply  by  way  of  giving  news  to  the  public,  the  plain- 
tiff has  no  remedy.  He  has  to  suffer  for  the  general  good  of  the 
community.  If,  however,  the  defendant,  solely  from  ill-will  to  the 
plaintiff,  should  print  the  report  for  the  purpose  of  discrediting 
the  plaintiff  as  a  candidate  for  a  call  to  a  certain  church,  the  plaintiff 
could  charge  him  in  tort  for  the  damage  caused  by  the  publica- 
tion.* Here  also  it  is  the  defendant's  motive  or  object  which 
makes  him  a  wrongdoer. 

A  French  case  furnishes  another  illustration.  The  plaintiff 
by  planting  certain  crops  had  attracted  a  great  amount  of  game 
to   his   country  estate,  and   invited   several   of  his   friends   from 


^  The  discontinuance  of  a  service  at  will  or  the  refusal  to  employ  a  man,  to  make  a 
lease  to  him,  to  buy  his  goods,  to  lend  him  money,  to  recommend  him  as  a  servant,  will 
give  him  no  cause  of  action,  however  great  the  damage  to  him  or  however  malevolent 
the  attitude  of  the  party  refusing  to  gratify  his  wish.  Allen  r.  Flood,  [1898]  A.  C. 
100,  152,  172;  London  Co.  v.  Horn,  206  111.  493,  504 ;  Haywood  v,  Tillson,  75  Me.  225, 
230;  Collins  V.  American  Co.,  68  N.  Y.  App.  Div.  639.  But  these  and  similar  cases 
are  foreign  to  the  present  discussion,  which  relates  to  possible  torts.  The  refusals  just 
mentioned  cannot  be  torts,  for  they  are  not  acts  but  failures  to  act.  They  would  not  be 
mentioned  but  for  the  fact  that  this  fundamental  distinction  between  a  malevolent  act 
and  a  malevolent  non-feasance  appears  to  have  been  overlooked  by  several  of  the 
judges  in  Allen  v.  Flood,  mpra^  100,  152,  172. 

2  Stevens  v.  Sampson,  5  Ex.  Div.  53,  Odgers  Lib.  &  SI.  (3d  ed.)  292. 
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Paris  for  a  day's  hunt  The  neighbor  of  the  plaintiff,  irritated  by 
the  latter's  success,  ordered  his  servants  to  make  so  much  noise 
on  his  own  land  as  to  frighten  away  the  game  and  so  spoil  the 
day's  sport.  He  was  made  to  pay  damages  to  the  plaintiff.^  It  is 
obvious,  however,  that  if  the  neighbor,  while  hunting  himself,  had 
disturbed  the  hunt  of  the  plaintiff  by  the  noise  of  his  dogs  and 
guns,  no  action  would  have  lain  against  him.  The  neighbor  had 
just  as  much  right  to  hunt  as  the  plaintiff.  Lord  Holt  took  the 
same  distinction  in  a  similar  English  case.^  His  language  is  much 
to  the  point:  "  Suppose  the  defendant  had  shot  in  his  own  ground, 
if  he  had  occasion  to  shoot,  it  would  have  been  one  thing ;  but  to 
shoot  on  purpose  to  damage  the  plaintiff  is  another  thing  and 
a  wrong."' 

Two  decisions,  one  in  France  and  one  in  Belgium,  are  especially 
instructive.  In  each  case  an  employer  threatened  to  discharge  his 
employees  if  they  traded  with  the  plaintiff.  In  the  one  case  the 
plaintiff  kept  a  saloon  which  had  exercised  a  demoralizing  effect 
upon  the  defendant's  workmen.  The  latter's  prohibition  against 
his  men  frequenting  the  plaintiff's  saloon  was  held  justifiable  as  a 
reasonable  measure  of  discipline.*  In  the  other  case  the  plaintiff 
was  a  political  rival  of  the  defendant,  and  the  latter  used  his  work- 
men as  a  means  of  ruining  the  plaintiff's  business.  In  this  case  judg- 
ment was  given  for  the  plaintiff.^  It  will  be  observed  that  in  each 
of  these  cases  the  damage  to  the  plaintiff  was  caused  by  the  act  of 
a  single  individual,  and  not  by  a  combination  of  persons ;  that  in 
each  case  the  defendant  used  neither  fraud  nor  force,  but  merely 
the  pressure  of  a  threatened  loss  of  place,  and  that  in  each  case  the 
workmen  were  under  no  obligation  to  trade  with  the  plaintiff.  The 
two  cases  illustrate  in  a  very  convincing  manner  how  the  motive 
with  which  an  act  is  done  may  determine  its  lawfulness  or  unlaw- 

1  Prince  de  Wagram  v,  Marais,  Cour  dc  Paris,  Dec.  2,  187 1,  Dalloz  73,  2,  185. 

*  Keeble  v,  Hickeringill,  11  East  574,  ».,  Holt  14,  3  Salk.  9,  11  Mod.  74, 
130  s.  c. 

•  II  Mod.  70. 

♦  Reding  v.  Kroll,  Trib.  de  Luxembourg,  Oct.  2,  1896,  Sircy  1898,  4,  16.  "  Les 
d^fendeurs  auraient  certainement  abus^  de  leur  droit,  et,  d^s  lors,  commis  un  acte 
quasi-d^lictueux,  s'il  ^Uit  ^tabli,  comma  le  demandeur  Taffirme  en  termes  de  plaidotrie, 
que  leur  defense  ne  repose  sur  aucnne  n^cessit^  de  discipline  ouvri^re,  qu'elle  a  ^t^ 
port^  malicieusemeiit  et  par  pur  esprit  de  vengeance.'' 

*  Dapsens  v,  Lambret,  Cour  d'Appel  de  Li^ge,  Feb.  9,  1888,  Sirey  1890,  4,  14. 
^  Attendu  qu'on  ne  saurait  admettre  qu'il  soit  permis,  m8me  par  des  actes  licites 
absolument  parlant,  de  ruiner  un  citoyen  sans  autre  int^r^t  ou  mobile  que  celui  de  la 
vengeance ;  qu'alors  le  summum  jus  devient  la  summa  injuria.*' 
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fulness.  A  similar  distinction  has  been  made  in  cases  in  this 
country  brought  against  employers  who  induced  their  workmen  not 
to  trade  with  the  plaintiff.^ 

Similarly,  whether  employees,  who,  by  threatening  to  strike, 
induce  an  employer  not  to  engage  the  plaintiff  or  retain  him  in  a 
service  terminable  at  the  employer's  will,  are  guilty  of  a  tort,  may 
depend  upon  the  motive  of  the  defendants.  If  they  objected  to 
working  with  the  plaintiff  because  his  incompetency  would  expose 
them  to  danger,  or  because  of  his  depraved  character,  no  action 
would  lie  against  them.*  If  on  the  other  hand  their  motive  was 
to  wreak  their  vengeance  upon  him  for  his  conduct  towards  them, 
they  must  pay  the  damages  inflicted  upon  him  by  their  conduct^ 

1  Chipley  t/.  Atkinson,  23  Fla.  206,  216-217  ;  Graham  v,  St.  Charles  Co.,  47  La.  An. 
214,  1657  ;  Internat.  Co.  v.  Greenwood,  2  Tex.,  Civ.  Ap.  76.  The  decision  in  Pa3rne  v. 
Western  Co.,  13  Lea  (Tenn.)  508,  is  contra,  but  two  of  the  five  judges  dissented,  and 
the  effect  of  the  case  as  a  precedent  is  nullified  by  statute.  Shannon's  Code,  Supp. 
285.  Raycroft  v,  Tayntor,  68  Vt.  219,  is  distinguishable.  The  defendant  having 
quarrelled  with  the  plaintiff  was  warranted  in  objecting  to  his  presence  upon  his 
land,  although  his  objection  required  one  of  his  own  employees  to  choose'  between 
continuing  in  his  service,  and  declining  to  employ  the  plaintiff  as  an  assistant.  The 
decision  in  Heywood  v.  Tillson,  75  Me.  225,  is  not  open  to  question,  for  the  defend- 
ant's conduct  was  a  legitimate  mode  of  protecting  the  interests  of  himself  and  his  em- 
ployees.  But  some  of  the  dicta  of  the  court  are  unsatisfactory  and  at  variance  with 
the  decision  in  Chesley  v.  King,  74  Me.  164. 

3  Giblan  v.  Nat.  Union,  [1903]  2  K.  B.  600,  617,  619 ;  Heywood  v,  Tillson,  75  Me. 
225,  232;  Commonwealth  v.  Hunt,  4  Met.  (Mass.)  iii,  130;  Nat.  Prot.  Ass'n  v. 
Gumming,  170  N.  Y.  315. 

*  Giblan  v,  Nat.  Union,  [1903]  2  K.  B.  606;  Joost  r.  Syndicat  des  Imprimeurs,  Cour 
de  Cassation,  June  22,  1892,  Sirey  93,  i,  41 ;  Joost  v.  Syndicat,  Cour  d'Appel  de  Cham- 
b^ry,  March  14,  1893,  Sirey  93,  2, 139;  Oberle  v.  Syndicat  des  Ouvriers,  Cour  d'Appel 
de  Lyon,  March  2,  1894 ;  Dalloz  94,  2,  305 ;  Monnier  v.  Renaud,  Cour  de  Cassation, 
June  9,  1896,  Dalloz  1896,  i,  582.  In  Giblan  v,  Nat  Union,  supra,  Romer,  L.  J.,  said, 
pp.  619-620:  *'  In  my  judgment,  if  a  person  who,  by  virtue  of  his  position  or  influence, 
has  power  to  carry  out  his  design,  sets  himself  to  the  task  of  preventing,  and  succeeds 
in  preventing,  a  man  from  obtaining  or  holding  employment  in  his  calling,  to  his  in- 
jury, by  reason  of  threats  to  or  special  influence  upon  the  man's  employers,  and  the 
design  was  to  carry  out  some  spite  against  the  man,  or  had  for  its  object  the  compel- 
ling him  to  pay  a  debt,  or  any  similar  object  not  justifying  the  acts  against  the  man, 
then  that  person  is  liable  to  the  man  for  the  damage  consequently  suffered.'*  In  Joost 
z/.  Syndicat,  supra^  Sirey  93,  2,  139,  the  court  said  :  "  Attendu  que  sans  doute  les  ouvri- 
ers syndiqu^s  avaient  de  leur  cdt^  le  droit  de  se  mettre  en  gr^ve ;  mais  qu*il  n*est 
permis  k  personne  d'abuser  de  son  droit ;  qu'il  y  a  abus  d'un  droit  toutes  les  fois  que 
celui  qui  pretend  I'exercer  n'agit  que  dans  le  but  de  nuire  k  autrui  sans  aucun  interet 
pour  lui  m£me."  In  Monnier  v.  Renaud,  supra,  the  case  turned  upon  the  point  whether 
the  defendant  had  been  promoting  "  un  int^r6t  professionel "  or  had  been  influenced 
by  "un  sentiment  de  malveillance  injustifi^e." 

As  a  rule,  however,  the  ultimate  object  of  a  labor  union  in  excluding  an  employee 
from  work  by  pressure  upon  the  employer,  or  in  injuring  the  business  of  an  employer 
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In  the  case  supposed  by  several  of  the  judges  in  Allen  v.  Flood,* 
the  liability  of  the  cook,  who  induced  the  master  to  dismiss  the 
butler  by  threatening  to  leave  himself  if  the  butler  were  retained, 
should  depend  upon  the  motive  of  the  cook.  If  the  two  were 
thrown  together,  and  if  the  butler  by  his  character  or  personality 
was  distasteful  to  the  cook,  the  latter,  with  a  view  to  his  own  in- 
terest would  be  justified  in  calling  upon  the  master  to  choose  be- 
tween them.  If,  on  the  other  hand,  the  cook,  having  no  objection 
to  the  butler  as  a  companion,  procured  his  dismissal  from  pure 
malevolence,  his  conduct  would  be  tortious.* 

An  Illinois  decision^  illustrates  the  legal  significance  of  the 
motive  of  a  defendant  who  caused  damage  to  the  plaintiff  by 
moral  coercion  upon  the  conduct  of  a  third  person.  The  defend- 
ant, an  insurance  company,  had  contracted  by  its  policy  to  in- 
demnify a  manufacturer  against  liability  for  claims  for  injuries  to 
his  employees.  The  plaintiff  was  an  employee  who  had  been 
injured  in  the  course  of  his  employment.  The  defendant  company 
recognized  its  liability,  but  disputed  the  amount  demanded  and 
threatened  to  have  the  employee  discharged  unless  he  accepted 
in  full  satisfaction  the  small  amount  offered.  The  employee  refus- 
ing to  yield,  the  company  induced  the  employer  to  discharge  the 
employee  by  threatening  to  exercise  its  right  to  cancel  the  policy. 
The  plaintiff  recovered  substantial  damages.  The  court  said,  how- 
ever, that  if  the  company  had  procured  in  this  manner  the  dis- 
missal of  an  employee,  who  by  his  bad  habits  or  incompetency  was 
likely  to  increase  the  risk  of  the  company,  such  conduct  would 
have  been  justifiable  as  a  reasonable  measure  of  self-protection. 

In  a  Louisiana  case  the  plaintiflf,  an  innkeeper  who  was  also  an 
assessor,  had  irritated  the  defendants  by  what  they  conceived  to  be 
an  excessive  valuation  of  their  property.     Purely  to  avenge  this 

by  the  persuasive  or  coerdve  boycott,  is  not  the  damage  to  their  victim,  bat  the 
advancement  of  the  cause  of  labor.  This  motive,  of  course,  is  commendable.  In  the 
great  majority  of  labor  cases,  therefore,  the  question  whether  the  members  of  a  labor 
union  are  guilty  of  a  tort  is  a  question,  not  of  motive,  but  of  the  legal  validity  of  the 
means  adopted  for  effectuating  their  motive ;  and  this  question  must  be  answered  by 
a  careful  weighing  of  considerations  of  public  policy. 

1  [1898]  A.  C.  36.  57,  138-139.  165-166. 

^  The  case  seems  to  be  covered  by  the  following  language  of  Mr.  Chief  Justice 
Holmes:  ''  We  cannot  admit  a  doubt  that  maliciously  and  without  justifiable  cause 
to  induce  a  third  person  to  end  his  employment  of  the  plaintiff,  whether  by  false 
slanders  or  successful  persuasion,  is  an  actionable  tort."  Moran  v.  Dunphy,  177 
Mass.  485,  487. 

*  London  Co.  v.  Horn,  206  111.  493. 


Digitized  by 


Google 


420  HARVARD  LAW  REVIEW 

supposed  grievance  they  persuaded  certain  commercial  travellers 
to  discontinue  their  patronage  of  the  plaintiff's  hotel.  They  were 
compelled  to  pay  him  substantial  damages.^ 

To  divert  to  one's  self  the  customers  of  a  rival  tradesman  by  the 
offer  of  goods  at  lower  prices  is,  in  general,  a  legitimate  mode  of 
serving  one's  own  interest  and  justifiable  as  fair  competition.  If, 
however,  a  man  should  start  an  opposition  shop,  not  for  the  sake 
of  profit  for  himself,  but,  regardless  of  loss  to  himself,  for  the  sole 
purpose  of  driving  the  plaintiff  out  of  business  and  with  the  inten- 
tion of  retiring  himself  immediately  upon  the  accomplishment  of 
his  malevolent  purpose,  would  not  this  wanton  causing  of  damage 
to  another  be  altogether  indefensible  and  a  tort?  Such  a  case  is 
not  likely  to  arise,  but  several  judges  have  expressed  the  opinion 
that  the  defendant  in  such  a  case  would  have  to  make  reparation.^ 

A  close  friend  of  a  creditor  advises  him  in  good  faith,  that  he 
is  likely  to  lose  his  claim  unless  he  proceeds  without  delay  to 
collect  it.  The  creditor  acts  on  the  advice,  presses  his  claim,  and 
the  debtor  is  ruined,  whereas,  if  he  had  received  indulgence  for  a 
short  time,  an  expected  favorable  turn  in  his  affairs  would  havj 
enabled  him  to  weather  the  storm.  Grievous  as  this  loss  is,  h(. 
cannot  hold  the  creditor's  adviser  responsible.  But  would  there 
be  any  doubt  as  to  his  responsibility  if  he  had  given  the  same 
advice  with  full  knowledge  of  the  debtor's  situation  and  for  the  sole 
purpose  of  ruining  him? 

The  illustrations  already  given  can  hardly  fail  to  convince  the 
reader  that  Lord  Macnaghten's  dictum^  quoted  at  the  opening  of 
this  paper,  is  untenable,  and  that  there  are  many  torts  arising  from 
the  defendant's  inducing  a  third  person  to  act  in  such  a  way  as  to 
damage  the  plaintiff,  although  the  defendant  used  neither  fraud, 
force,  nor  defamation,  and  although  the  conduct  of  the  third  person 
was  altogether  lawful.  The  instances  mentioned  prove  also  how 
often  the  tortious  quality  of  an  act  depends  upon  the  motive  of 
the  actor.     But  other  examples  may  be  suggested. 

1  Webb  V.  Drake,  52  La.  An.  290.    Delr  v.  Winfree,  80  Tex.  400,  is  a  similar  case. 

*  Lord  Coleridge  in  Mogul  Co.  v.  McGregor,  21  Q.  B.  D.  544,  553;  Lord  Bowen, 
s.  c.  23  Q.  B.  Div.  598,  618;  Lord  Morris,  s.  c.  [1892]  A.  C.  49;  Lord  Field,  s.  c.  52 ; 
Lord  Halsbury  in  Allen  v.  Flood,  [1898]  A.  C.  i,  77  ;  opinion  of  conrX  per  Wells,  J.,  in 
Walker  v.  Cronin,  107  Mass.  555,  564;  Holmes,  J.,  in  May  v.  Wood,  172  Mass.  11,  15 ; 
opinion  of  court  per  Hammond,  J.,  in  Plant  v.  Wood,  176  Mass.  492,  498 ;  Taft,  J.,  in 
Moores  v.  Bricklayers  Union,  23  Oh.  W.  L.  Bull.  48,  51,  52.  But  see  contra  Passaic 
Works  V,  Ely,  105  Fed.  Rep.  163,  Sanborn,  J.,  diss. ;  Auburn  Co.  v,  Douglass,  9  .  Y. 
444f  450,/^  Seldcn,  J. ;  Nat.  Ass'n  v.  Cumming,  170  N.  Y.  315,  326. 
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To  put  poisoned  food  upon  one's  own  land  in  order  to  kill  a 
skunk  gives  no  cause  of  action  to  one's  neighbor,  although  the 
neighbor's  dog  eats  the  food  and  dies  from  the  poison.  But  it  has 
been  decided  in  South  Carolina  that  the  neighbor  may  have  an 
action  if  the  defendant,  knowing  that  the  plaintiff's  dog  was  in  the 
habit  of  coming  upon  his  premises,  exposed  the  poisoned  food  for 
the  express  purpose  that  the  dog  might  eat  it  and  die.^ 

To  deposit  rubbish  in  the  highway  would  not  ordinarily  subject 
the  depositor  to  an  action  at  the  suit  of  a  private  individual ;  but 
if  the  defendant  placed  it  there  in  order  to  cause  loss  to  the  plain- 
tiff, who  was  bound  by  contract  with  the  town  to  keep  the  high- 
way in  good  condition,  we  should  all  agree  with  the  Connecticut 
court  ^  that  he  would  have  to  make  good  the  loss  to  the  plaintiff. 

To  kill  a  man  whose  life  is  insured,  although  a  crime,  is  not, 
without  more,  a  tort  against  the  insurance  company.*  But  the 
crime  would  be  also  a  tort  to  the  company  if  committed  for  no 
other  purpose  than  to  inflict  loss  upon  the  latter.* 

Other  instances  in  which  the  success  of  the  plaintiff  depends 
upon  the  wrongful  motive  of  the  defendant  doubtless  will  occur 
to  the  ingenious  reader.  He  will  find,  however,  that,  in  these  new 
instances  as  well  as  in  those  suggested  in  this  paper,  it  is  for 
the  plaintiff  to  allege  and  prove  this  wrongful  motive.  Generally 
the  allegation  must  be  made  in  the  declaration.  But  in  the  case 
of  malevolent  publication  of  reports  of  judicial  proceedings  this 
allegation  comes  in  the  reply  to  the  defendant's  answer.  Those 
who  maintain  that  the  law  does  not  regard  motive  as  an  element 
in  a  tort  are  wont  to  distinguish  this  case  on  the  ground  that  the 
wrongful  motive  is  simply  a  means  of  destroying  the  defense  of 
privileged  communication.  But  this  reasoning  seems  specious  rather 
than  sound.  For,  when  the  facts  of  the  particular  case  are  de- 
veloped, it  is  still  true  that  the  defendant  is  guilty  of  a  tort,  and 
the  plaintiff  wins  solely  because  the  defamation  was  induced  by  a 
wrongful  motive. 

As  the  plaintiff  succeeds  in  certain  cases  of  wilful  damage  by 
the  defendant  solely  by  proof  of  the  actor's  wrongful  motive,  so 
the  defendant  sometimes  wins,  notwithstanding   he   has  wilfully 

1  Cobb  V.  Cater  (S.  Ca.  1901),  38  S.  E.  Rep.  114. 

*  McNary  v.  Chamberlain,  34  Conn.  384.  «  Ins.  Co.  v  Brame,  95  U.  S.  754. 

*  Conn.  Co.  v.  N.  V.  Co.,  25  Conn.  265,  276;  McNary  «/.  Chamberlain,  34  Conn.  384, 
388;  Gregory  v.  Brooks,  35  Conn.  437,  446;  2  Mugdan,  Die  Gesammt-Materialien  zum 
B.  G.  407. 
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damaged  the  plaintiff,  solely  by  proof  of  a  benevolent  motive. 
One  who  has  crossed  the  plaintiff's  land  in  order  to  catch  a  train 
cannot  urge  his  motive  of  self-interest  as  a  justification.  But  if 
he  crossed  the  land  in  order  to  rescue  a  child  playing  on  the  track 
from  imminent  peril  of  being  run  over  by  a  train,  his  benevolent 
motive  will  be  a  full  defense  to  an  action  of  trespass. 

Occasionally  the  authorities  leave  us  in  the  dark  as  to  whether 
a  particular  case  is  to  be  grouped  with  those  in  which  the  plaintiff 
must  establish  a  malevolent  motive  or  with  those  in  which  the 
defendant  must  prove  a  benevolent  motive.  Must  a  plaintiff,  for 
example,  in  counting  against  a  defendant  for  inducing  a  young 
woman  to  break  her  contract  to  marry  the  plaintiff  allege  also  that 
the  defendant  acted  from  a  malevolent  motive,  or  at  least  from  a 
selfish  motive,  or  is  the  question  of  the  motive  properly  to  be 
raised  only  by  the  defendant's  allegation  that  he  acted  from  a 
benevolent  interest  in  the  welfare  of  his  daughter?  As  a  matter  of 
principle  it  seems  to  the  writer  that  the  plaintiff  states  a  prima 
facie  case,  and  makes  a  good  count  by  alleging  simply  that  the 
defendant  induced  the  third  person  to  break  her  contract,  u  e.^  to 
do  a  legal  wrong.  If  this  is  a  correct  view,  the  case  has  no 
bearing  upon  the  subject  of  this  paper.  Otherwise  it  is  another 
instance  in  which  a  wrongful  motive  may  make  an  act  a  tort. 

If  this  essay  has  accomplished  its  purpose,  it  is  made  clear  that 
the  dictum  that  our  law  never  regards  motive  as  an  element  in  a 
civil  wrong  is  as  far  from  the  truth  as  would  be  the  statement  that 
malevolently  to  damage  another  is  always  a  tort.  The  truth  lies 
in  the  middle.  In  certain  cases,  in  spite  of  the  wrongful  motive 
of  the  actor,  malevolently  to  damage  another  is  lawful,  either  be- 
cause the  act  is  merely  the  exercise  of  an  absolute  legal  right, 
or  because  it  is  justified  by  paramount  considerations  of  public 
policy.  Except  in  such  cases,  however,  wilfully  to  damage  an- 
other by  a  positive  act  and  from  a  spirit  of  malevolence  is  a  tort, 
even  though  the  same  act,  if  induced  by  a  rightful  motive,  would 
be  lawful.^ 

J.  B.  Ames. 

^  The  reader  may  have  remarked  that,  except  in  a  quotation,  the  words  "  malice," 
"  malicious,*'  and  "  maliciously  "  have  not  been  used.  Malice,  as  used  in  the  books, 
means  sometimes  malevolence,  sometimes  absence  of  excuse,  and  sometimes  absence 
of  a  motive  for  the  public  good.  If  so  **  slippery "  a  word,  to  borrow  Lord  Bowen's 
adjective,  were  eliminated  from  legal  arguments  and  opinions,  only  good  would  result 
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INTERFERENCE  WITH   CONTRACTS  AND 
BUSINESS   IN    NEW   YORK. 

THE  immediate  results  of  an  intentional  interference  with  the 
contracts  or  business  of  another  may  be  to  entice  away  ser- 
vants, or  to  induce  the  breach,  the  termination  without  breach,  or 
the  non-formation  of  contracts.  The  means  by  which  these  re- 
sults may  be  accomplished  may  be  either  unlawful  or  lawful. 
And  the  motive  for  seeking  to  accomplish  them  may  be  either 
unjustifiable  or  justifiable. 

We  have  then  to  consider,  in  any  discussion  of  this  tort,  the 
result,  the  means,  and  the  motive.  No  doubt  seems  to  exist  in 
any  jurisdiction  as  to  the  necessity  of  considering  means;  doubts 
have  frequently  been  expressed  as  to  the  necessity  or  propriety  of 
considering  motive ;  a  very  few  jurisdictions  make  no  distinction 
as  to  results,  considering  no  one  of  the  above  results  any  more 
wrongful  than  the  others.  In  New  York  it  is  probably  unnecessary 
to  make  any  distinction  as  to  results;  it  is  always  necessary  to 
distinguish  as  to  means;  it  is  probably  necessary  to  distinguish  as 
to  motives  where  only  lawful  means  are  used. 

Intentionally  to  produce  any  of  the  above  results  and  consequent 
damages  by  the  use  of  unlawful  means,  is  itself  unlawful  whatever 
the  motive.  Intentionally  to  produce  any  of  the  above  results  and 
consequent  damages  by  the  use  of  lawful  means,  is  probably  un- 
lawful if  the  motive  be  unjustifiable,  but  is  certainly  lawful  if  the 
motive  be  justifiable. 

I.  Results  of  Interference  with  Contracts*  In  New  York  no 
distinction  is  to  be  made  between  contracts  of  service  and  other 
contracts,  or  between  inducing  the  breach  of  contracts  and  induc- 
ing the  termination  or  non-formation  of  them.  The  only  doubt  that 
may  be  said  to  exist  in  this  respect  is  as  to  whether  the  enticement 
of  servants  stands  on  any  different  footing  from  the  interference 
with  the  performance  of  other  contracts. 

The  early  cases  in  New  York  recognize  the  common  law  remedy 
for  the  enticing  away  or  harboring  of  servants  with  knowledge  of 
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the  relation,^  and  some  later  cases  have  also  adverted  to  the  rule.* 
But  the  modern  decisions  have  been  mainly  hostile  to  the  accept- 
ance of  such  a  doctrine  in  the  case  of  contract  servants.^  It  is 
probably  safe  to  say  that  the  old  common  law  tort  of  enticing  away 
such  servants  has  been  entirely  assimilated  to  the  tort  of  inter- 
ference with  contracts  generally,  leaving,  of  course,  the  question  of 
servants  by  status  untouched.  It  may,  however,  require  an  explicit 
decision  of  the  Court  of  Appeals  to  set  the  matter  entirely  at  rest. 
Inducing  the  breach  of  an  enforceable  contract  obligation  is 
not  unlawful  if  no  unlawful  means  be  used.  This  was  so  stated  in 
the  case  of  Ashley  v.  Dixon.*  One  Patrick  had  contracted  to  sell 
land  to  the  plaintiff,  and  plaintiff  contracted  to  sell  the  same  land 
to  the  defendant.  Subsequently,  by  offering  Patrick  more  than  the 
plaintiff's  contract  called  for,  the  defendant  induced  Patrick  to  sell 
and  convey  the  land  to  him.  The  court  first  holds  that  there  is  not 
sufficient  evidence  of  a  "  conspiracy,"  or  that  "  Patrick  absented 
himself  from  home,  or  refused  to  perform  his  contract  at  the 
instigation  of  the  defendant,"  and  then  says: 

"  But  even  if  defendant  had  induced  Patrick  not  to  perform  his  contract, 
that  alone  would  not  make  him  liable  to  the  plaintiff  for  damages.  He 
could  advise  and  persuade  Patrick  not  to  convey  the  land,  and  could,  by 
ofTering  more,  induce  him  to  convey  to  himself,  without  incurring  any 
liability  to  plaintiff,  so  long  as  he  was  guilty  of  no  fraud  or  misrepresentation 
affecting  plaintiff.  If  A  has  agreed  to  sell  property  to  B,  C  may  at  any  time 
before  the  title  has  passed  induce  A  not  to  let  B  have  the  property,  and  to 
sell  it  to  himself,  provided  he  be  guilty  of  no  fraud  or  misrepresentation, 
without  incurring  any  liability  to  B ;  A  alone,  in  such  case,  must  respond  to 
B  for  the  breach  of  the  contract,  and  B  has  no  claim  upon  or  relations  with 
C.  While,  by  the  moral  law,  C  is  under  obligation  to  abstain  from  any 
interference  with  the  contract  between  A  and  B,  yet  it  is  one  of  those  im- 
perfect obligations  which  the  law,  as  administered  in  our  courts,  does  not 
undertake  to  enforce." 

1  Scidmore  r.  Smith  (1816),  13  Johns.  (N.  Y.)  322;  Stuart  v,  Simpson  (1828),  i 
Wend.  (N.  Y.)  376.    See  also  Woodward  v.  Washburn  (1846),  3  Den.  (N.  Y.)  369. 

«  Haight  V.  Badgeley  (1853),  15  Barb.  (N.  Y.)  499;  Caughcy  v.  Smith  (1872),  47 
N.  Y.  244;  Buffalo  Lubricating  Oil  Co.  v,  Everest  (1886),  3  How.  Pr.  n.  s.  179;  Davis 
Machine  Co.  v.  Robinson  (1903),  41  N.  Y.  Misc.  329. 

*  Johnston  Harvester  Co.  v.  Meinhardt  (1880),  60  How.  Pr.  (N.  Y.)  168;  Rogers  v. 
Evarts  (1891),  17  N.  Y  Supp.  264;  Fosterr.  Retail  Clerks'  Protective  Ass'n  (i902),39  N.Y. 
Misc.  48;  other  cases  cited  herein  where  inducing  employees  to  quit  is  held  non-actionablc. 

*  ( 1872)  48  N.  Y.  430.  To  the  same  effect  is  Daly  v.  Comwell  ( 1898),  34  N.  Y.  App. 
Div.  27.  In  the  case  of  Hoefler  v,  Hoefler  (1896),  12  N.  Y.  App.  Div.  84,  it  was  held 
actionable  to  induce  one  who  had  been  ordered  to  pay  alimony  to  the  plaintiff  not  to 
pay  it  and  to  leave  the  State. 


Digitized  by 


Google 


INTERFERENCE    WITH  BUSINESS  IN  NEW  YORK.      425 

It  is  interesting  to  note,  first,  that  neither  Lumley  v,  Gye^  nor 
Walker  v,  Cronin^  is  referred  to  by  the  court  nor,  apparently,  by 
the  counsel,  and,  second,  that  Ashley  v,  Dixon  itself  has  never 
been  cited  by  the  New  York  Court  of  Appeals  and  but  rarely  by 
the  inferior  New  York  courts.^  While  the  question  of  means  is 
expressly  referred  to  in  this  case  the  question  of  motive  is  left 
obscure.  There  seems  to  be  in  the  mind  of  the  court,  however, 
some  recognition  of  the  idea  that  the  inducing  of  the  breach  may 
be  justified  by  the  motive  of  competition  for  this  particular  land. 

It  is,  of  course,  too  clear  for  discussion  that  if  it  is  non-actionable 
to  induce  the  breach  of  a  contract,  it  is  non-actionable  to  induce 
the  termination  or  non-formation  of  a  contract  where  no  unlawful 
means  are  used.* 

Whether  inducing  even  by  unlawful  means  the  non-formation  of 
contracts  is  an  actionable  wrong  might  involve  a  preliminary 
question  as  to  the  substantial  character  of  the  plaintiffs  right  not 
to  be  interfered  with.  It  has  been  held  that  merely  intercepting 
even  by  unlawful  means  an  intended  gratuity  or  an  expectation  of 
benefit,  is  not  unlawful.^  Whatever  may  be  thought  of  a  contract 
terminable  at  will,  certainly  the  possibility  or  probability  of  being 
able  to  bring  about  new  contracts  is  a  mere  expectancy.  If  logic 
were  to  prevail,  we  might  be  forced  to  the  conclusion  that  inter- 
cepting by  unlawful  means  the  expectation  of  forming  contracts  is 
non-actionable.  But  even  in  the  leading  case,^  where  it  was  held 
non-actionable  to  induce  a  testator  by  false  and  fraudulent  rep- 
resentations to  change  his  will  to  the  damage  of  the  plaintiff,  it 
was  recognized  that  the  loss  of  a  gratuity  or  the  loss  of  prospective 
customers  afTords  a  substantial  basis  for  an  action  for  slander. 
The  court  says :  "  If  this  description  of  special  damage  is  to  be 
regarded  as  the  gist  and  foundation  of  the  action  (of  slander),  I 

1  (1853)  2  E.  &  B.  216.  *  (1871)  107  Mass.  555. 

'  It  is  cited  in  support  of  the  proposition  that  the  law  does  not  enforce  moral 
obligations  in  25  N.  Y.  St.  Rep.  284  and  10  N.  Y.  Misc.  355.  It  is  cited  and  a])plied 
to  similar  facts  in  Daly  v,  Comwell  (1898),  34  N.  Y.  App.  Div.  27.  It  is  to  be  noted 
that  Ashley  v.  Dixon  was  decided  by  the  temporary  "  Commission  of  Appeals  *'  and 
not  by  the  regular  Court  of  Appeals.  The  contract  in  this  case  and  in  Daly  v. 
Cornwell  seems  to  have  had  no  relation  to  a  business  or  occupation. 

•  Johnston  Harvester  Co.  v.  Meinhardt  (1880),  60  How.  Pr.  (N.  Y.)  168,  s.  c.  9  Abb. 
New  Cas.  (N.  Y.)  393;  cases  cited  under  III.  Lawful  Means,  infra. 

•  Hutchins  v.  Hutchins  (1845),  7  Hill  (N.  Y.)  104;  Braem  v.  Merchants'  Bank 
(1891),  127  N.  Y.  508,  aff'g  6  N.  Y.  Supp.  846;  Hurwitz  v.  Hurwitz  (1894),  10  N.  Y 
Misc.  353. 

•  Hutchins  v,  Hutchins,  su^a. 
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rather  think  the  principle  should  be  regarded  as  peculiar  to  that 
species  of  injury.  .  .  .  But  the  law  applicable  to  the  cases  referred 
to  proceeds  upon  the  ground  that  the  plaintiff,  by  the  wrongful  act 
complained  of,  has  been  deprived  of  the  present  actual  enjoyment 
of  some  pecuniary  advantage.  No  such  damage  can  be  pretended 
here.  At  best,  the  contemplated  gift  was  not  to  be  realized  till  after 
the  death  of  the  testator,  which  might  not  happen  until  after  the  death 
of  the  plaintiff;  or  the  testator  might  change  his  mind,  or  lose  his 
property. " 

Without  discussing  the  question  of  interfering  with  a  mere 
expectancy,  the  courts  have  uniformly  held  that  interfering  with 
the  probable  formation  of  contracts  stands  upon  the  same  footing 
as  interfering  with  the  performance  of  contracts  already  formed. 
If  it  is  actionable  to  induce  a  breach  of  contract  it  is  equally  action- 
able to  induce  the  non-formation  of  one  in  New  York,  provided  the 
means  or  the  motive  be  the  same  in  both  cases.  Thus  there  is  no 
distinction  in  this  respect  between  contracts  of  service  and  other 
contracts,  nor  between  those  in  which  the  obligations  are  fi.xed 
and  enforceable  and  those  which  carry  with  them  no  enforce- 
able obligations  or  which  still  rest  merely  in  expectation.  Whether 
a  distinction  is  to  be  made  between  an  isolated  or  independent 
contract  and  one  related  to  a  business  or  occupation  seems  not  to 
have  been  considered,  but  the  cases  in  which  it  has  been  held 
actionable  to  interfere  by  lawful  means  have  all  involved  the 
obstruction  of  a  business  or  occupation. 

II.  Unlawful  Means.  It  is  unlawful  to  induce  the  breach  of 
a  contract  by  unlawful  means.  This  was  adjudged  in  an  early 
case  in  which  a  contract  of  tenancy  having  yet  eleven  months  to  run 
was  broken  by  the  tenants  because,  it  was  alleged,  the  defendant 
with  intent  to  damage  the  plaintiff  threatened  to  seize  the  tenant's 
goods  unless  they  would  depart  the  premises  and  so  disturbed  the 
tenants  that  they  abandoned  the  possession.^  It  was  urged  in  this 
case  that  the  damage  was  due  to  the  wrongful  act  of  the  tenants 
in  breaking  the  contract,  and  that  the  plaintiff's  remedy  was  solely 
against  them;  but  the  court  held  that  there  was  also  an  action 
against  the  defendant  for  the  damages  intentionally  inflicted  by 
him  through  the  unlawful  disturbance  of  the  tenants. 

It  is  unlawful  to  induce  the  termination  of  a  contract  (without 
breach)  by  the  use  of  unlawful  means.     This  is  dealt  with  in  two 

1  Aldridge  v.  Stuyvesant  (1828),  i  Hall  (N.  Y.)  aio. 
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cases  in  which  the  contract  so  terminated  was  unenforceable  under 
the  Statute  of  Frauds.  In  the  first  ^  the  defendants  by  false 
representations  induced  the  other  party  to  believe  that  the  plaintiff 
did  not  intend  to  perform,  and  were  thereby  enabled  to  sell  their 
own  goods  in  place  of  the  plaintiff's.  The  court  held  it  to  be 
immaterial  whether  the  contract  was  binding  upon  the  buyer  or 
not,  since  he  would  have  fulfilled  it  but  for  the  false  and  fraudulent 
representations  of  the  defendants.  This  case  was  followed  by  a 
later  case  in  which  the  contract  was  unenforceable  under  the 
Statute  of  Frauds,  and  the  defendant  by  a  false  telegram  led  the 
seller  to  believe  that  the  plaintiff  would  not  perform.*  So  it  is 
also  unlawful  to  induce  another's  employees  to  leave  his  service 
by  threats,  intimidation,  or  force.* 

It  is  unlawful  to  induce  the  non-formation  of  contracts  by  unlawful 
means.  It  is  actionable  to  induce  a  plaintiff's  customers  to  refrain 
from  dealing  with  him  by  circulating  false  statements  as  to  his 
goods  or  patents  and  threatening  customers  with  infringement 
suits,^  or  by  a  general  boycott  involving  threats  and  intimida- 
tion,^ or  by  circulating  a  false  statement  that  he  is  insane.^  It 
is  actionable  to  prevent  persons  from  entering  a  plaintiff's  em- 
ployment by  force,  threats,  and  intimidation.^  But  the  unlawful 
act  must  be  the  proximate  cause  of  the  damage.^  Cases  involving 
unfair  competition  by  imitation  of  trade  marks  and  trade  names 
need  not  be  considered  in  this  discussion. 

Whether  particular  conduct  amounts  to  intimidation  is,  of  course, 
a  conclusion  of  fact  to  be  gathered  from  all  the  circumstances. 
**  There  may  be  cases  where  persuasion  and  entreaty  are  not  law- 
ful instruments  to  effect  the  purposes  of  a  strike.     Even  persuasion 


1  Benton  v,  Pratt  (1829),  2  Wend.  (N.  Y.)  385. 

*  Rice  V.  Manley  (1876),  66  N.  Y.  82. 

»  Davis  V,  Zimmerman  (1895),  9'  Hun  (N.  Y.)  489. 

*  Lubricating  Oil  Co.  v.  Standard  Oil  Co.  (1886),  42  Hun  (N.  Y.)  153. 

*  Matthews  v.  Shankland  (1898),  25  N.  Y.  Misc.  604;  Sun  Printing  and  Pub. 
Ass'n  r.  Delaney  (1900),  48  N.  Y.  App.  Div.  623.  (In  both  these  cases  injunctions 
pentUntt  lite  were  granted.)  But  a  boycott  not  involving  unlawful  means  is  not  unlaw* 
f ul.    Mills  V,  U.  S.  Printing  Co.  (1904),  91  N.  Y.  Supp.  185. 

«  Green  v,  Davis  (1903),  83  N.  Y.  App.  Div.  216.  See  also  Trapp  v,  Du  Bois 
(1902),  76  N.  Y.  App.  Div.  314  (libel). 

7  Davis  V.  Zimmermann  (1895),  9'  ^un  (N.  Y.)  489;  Beattie  v,  Callanan  (1901), 
67  N.  Y.  App.  Div.  14,  a£Pd  82  N.  Y.  App.  Div.  7 ;  Herzog  v.  Fitzgerald  (1902), 
74  N.  Y.  App.  Div.  no.    (Injunctions  granted.) 

*  McDonald  v,  Edwards  (1897),  20  N.  Y.  Misc.  523;  Davis  v.  United  Engineers 
(1898),  28  N.  Y.  App.  Div.  39(3  (simble). 
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and  entreaty  may  be  used  in  such  a  manner,  with  such  persistency, 
and  with  such  environments,  as  to  constitute  intimidation.  •  .  . 
Whenever  the  strikers  assume  toward  the  employee  an  attitude  of 
menace,  then  persuasion  and  entreaty,  with  words  however  smooth, 
may  constitute  intimidation."  ^  "  It  should  be  remembered  that  to 
constitute  intimidation  it  is  not  necessary  that  there  should  be  any 
direct  threat,  still  less  any  actual  act  of  violence.  It  is  enough  if 
the  mere  attitude  assumed  by  the  defendants  is  intimidating. 
And  this  may  be  shown  by  all  the  circumstances  of  the  case,  by 
the  methods  of  the  defendants,  their  circulars,  their  numbers,  their 
devices."^  Intimidation  or  coercion  is  not  to  be  implied  from 
the  threat  to  do  that  which  it  is  lawful  for  those  making  the  threat 
to  do,  as  to  cause  a  general  strike,^  or  to  withdraw  custom.^ 

Picketing  is  not  per  se  an  unlawful  means.  Since  one  may  use 
persuasion  for  justifiable  ends  he  may  use  it  near  the  entrance  to 
another's  place  of  business  as  well  as  elsewhere.  Unless  he  commits 
a  trespass,  or  obstructs  access  to  a  place  of  business,  he  may  sta- 
tion himself  in  front  of  another's  store  or  factory  for  the  purpose 
of  persuading  workmen  or  customers  not  to  deal  with  that  other, 
and  may  do  this  either  by  oral  persuasion  or  by  the  distribution  of 
circulars.^  The  early  decision^  that  picketing  and  placarding  con- 
stitute a  nuisance  must  be  regarded  as  no  longer  lawJ 

1  Rogers  v.  Evarts  (1891),  17  N.  Y.  Supp.  264. 

*  Foster  v.  Retail  Clerks'  Protective  Ass'n  (1902),  39  N.  Y.  Misc.  48. 

*  National  Protective  Ass'n  v.  Camming  (1902),  170  N.  Y.  315,  32S-330.  But  sec 
argument  to  contrary  in  dissenting  opinion.  "  When  persuasion  ends  and  pressure 
begins  the  law  is  violated."  "  A  threat  with  ruin  behind  it  may  be  as  coercive  as 
physical  force."  In  Coons  v,  Chrystie  (i898)»  24  N.  Y.  Misc.  296,  it  was  held  that  it 
was  coercion  for  a  labor  union  officer  to  order  members  of  the  union  to  strike  since  the 
members  were  under  fear  of  a  penalty  for  disobedience,  but  this  has  not  been  sug- 
gested in  any  subsequent  decision.  In  Re3rnolds  r.  Plumbers'  Protective  Ass'n  (1900), 
30  N.  Y.  Misc.  709,  aff*d  53  N.  Y.  App.  Div.  650,  it  was  held  that  even  where  members 
were  liable  to  expulsion  for  dealing  with  plaintiff  this  did  not  amount  to  coercion. 

*  Park  &  Sons  Co.  v,  Nat.  Druggists*  Ass'n  (1903),  175  N.  Y.  i,  2a 

*  Rogers  v,  Evarts  (1891),  17  N.  Y.  Supp.  264;  Kerbs  v,  Rosenstein  (1900),  56 
N.  Y.  App.  Div.  619;  Levy  v,  Rosenstein  (1900),  66  N.  Y.  Supp.  loi ;  Foster  v. 
Retail  Clerks'  Protective  Ass'n  (1902),  39  N.  Y.  Misc.  48;  Mills  v.  U.  S.  Printing 
Co.,  91  N.  Y.  Supp.  185,  where,  however,  it  is  suggested  that  annoyance  or  inter- 
ruption of  the  peaceful  traveler  may  render  picketing  unlawful.  The  decision  that 
pickets  were  unlawful  in  Davis  Machine  Co.  v,  Robinson  (1903),  41  N.  Y.  Misc.  329, 
was  simply  equivalent  to  the  decision  that  persuasion  was  unlawful  because  the  motive 
was  unjustifiable.  In  Park  &  Sons  Co.  v.  Nat.  Druggrists'  Ass'n,  175  N.  Y.  i,  spying 
upon  plaintiffs  business  to  discover  who  furnished  him  with  goods  in  breach  of  agree- 
ment was  held  not  unlawful. 

*  GUbert  v,  Mickle  (1846),  4  Sandf.  Ch.  (N.  Y.)  357. 
'  Foster  v.  Retail,  etc.,  Ass'n,  supra. 
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Boycotting  is  not  per  se  an  unlawful  means,  and  becomes  such 
only  when  carried  out  by  violence,  intimidation,  or  coercion.  "  A 
may  refuse  to  trade  with  B,  unless  B  changes  his  policy,  and  A 
may  think  that  his  attitude  is  necessary  to  his  own  welfare  and 
protection.  ...  If  A  may  take  this  step  it  does  not  seem  logical  to 
hold  that  A  and  C  together  may  not,  and  may  not,  by  argument, 
persuasion,  and  entreaty,  bring  D  and  E  to  their  side.  If  A,  C,  D, 
and  E  cannot  do  what  A  alone  may  lawfully  do,  the  vice  must  be 
in  the  combination.  But  there  is  no  dissent  in  our  highest  courts 
over  the  proposition  in  National  Protective  Ass'n  v.  Gumming 
that,  *  whatever  one  may  do  alone  he  may  do,  with  others,  pro- 
vided they  have  no  wrongful  object  in  view.*  ...  I  think  that  the 
verb  *  to  boycott '  does  not  necessarily  signify  that  the  doers  em- 
ploy violence,  intimidation,  or  other  unlawful  coercive  means,  but 
that  it  may  be  correctly  used  in  the  sense  of  the  act  of  a  combina- 
tion in  refusing  to  have  business  dealings  with  another  until  he  re- 
moves or  ameliorates  conditions  which  are  deemed  inimical  to  the 
members  of  the  combination,  or  some  of  them,  or  grants  conces- 
sions which  are  deemed  to  make  for  that  purpose.  And  as  such 
a  combination  may  be  formed  and  held  together  by  argument, 
persuasion,  entreaty,  or  by  the  *  touch  of  nature,'  and  may  accom- 
plish its  purpose  without  violence  or  other  unlawful  means,  f.  e., 
simply  by  abstention,  I  think  it  cannot  be  said  that  to  boycott  is 
to  offend  the  law."  ^ 

Combinations  to  do  what  one  may  lawfully  do  introduce  no  new 
element  of  unlawfulness.  **  Whatever  one  may  do  alone,  he  may 
do  in  combination  with  others,  provided  they  have  no  unlawful 
object  in  view.  Mere  numbers  do  not  ordinarily  affect  the  qual- 
ity of  the  act"  ^  "A  conspiracy  is  an  agreement  to  do  an  unlawful 
act  or  to  do  a  lawful  act  by  unlawful  means.  There  can  be  no 
conspiracy  if  the  act  aimed  at  is  lawful  and  if  the  means  employed 
also  are  lawful.  Two  or  more  persons  may  agree  to  do  what  each 
one  of  them  may  lawfully  do."'  Hence  combined  persuasion  or 
combined  picketing  and  persuasion  or  combined  boycott  is  not 
unlawful  means,  and  becomes  so  only  when  accompanied  by  threats 


1  Mills  V,  U.  S.  Printing  Co.,  91  N.  Y.  Supp.  185.  See  also  Sinsheimer  v.  United 
Garment  Workers,  77  Hun  (N.  Y.)  215;  Foster  v.  Retail  Clerks'  Protective  Ass'n,  39 
N.  Y.  Misc.  48. 

•  National  Protective  Ass'n  v.  Cumming,  170  N.  Y.  315,  321,  aff'g  53  N.  Y.  App. 
Div.  227,  236.    See  also  Mills  t/.  U.  S.  Printing  Co.,  supra, 

•  Foster  v.  Retail  Clerks'  Protective  Ass'n,  39  N.  Y.  Misc.  48,  57. 
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to  do  an  unlawful  act  or  the  actual  doing  of  an  unlawful  act 
Probably  the  numbers  involved  would  be  a  circumstance  to  be 
considered  in  determining  whether  a  menacing  attitude  has  been 
assumed,  but  not  a  controlling  circumstance.  •*  Picketing  may  be 
done  in  such  numbers  as  to  constitute  intimidation/'^  It  is  also 
probable  that  motive  may  be  a  more  important,  or  at  least  a  more 
difficult,  question  in  the  case  of  combinations  than  in  the  case  of 
a  single  actor,  since  a  combination  may,  and  often  does,  include 
persons  whose  relation  to  the  end  sought  is  remote. 

If  the  combination  constitutes  a  criminal  conspiracy,  whether 
under  the  Penal  Code  or  under  the  Anti-Monopoly  Act,  it  is  of 
course  illegal,  and  its  acts  causing  damage  to  another  have  been 
done  by  unlawful  means.  Down  to  1870  it  had  been  held  a  crimi- 
nal conspiracy  at  common  law  for  workmen  to  combine  to  prevent 
one  from  working  for  less  than  the  rate  fixed  by  the  combination 
by  imposing  penalties  of  any  sort  upon  the  recalcitrant,^  or  to  pro- 
cure the  discharge  of  a  workman  because  he  did  not  belong  to 
defendants'  union.^  From  1830  this  was  so  held  under  the  pro- 
visions of  the  Revised  Statutes  making  it  an  indictable  conspiracy 
for  two  or  more  persons  to  conspire  to  commit  any  act  injurious 
to  trade  or  commerce,*  a  provision  continued  and  enlarged  in  the 
Penal  Code  of  1882.^  But  by  the  act  of  1870,®  it  was  provided  that 
this  section  of  the  Revised  Statutes  "shall  not  be  construed  to 
restrict  or  prohibit  the  orderly  and  peaceable  assembling  or  co- 
operation of  persons  employed  in  any  profession,  trade,  or  handi- 
craft, for  the  purpose  of  securing  an  advance  in  the  rate  of  wages 
or  compensation,  or  for  the  maintenance  of  such  rate/*  This  has 
been  construed  not  to  warrant  a  combination  to  drive  a  workman 
out  of  employment  for  any  reason  not  connected  with  the  rate  of 
wages,^  or  to  warrant  coercion  or  intimidation  in  any  matter  con- 
nected with  the  rate  of  wages.® 

1  Rogers  v,  Evarts,  17  N.  Y.  Supp.  264,  269. 

«  People  V.  Melvin  ( 1810),  2  Wheel.  (N.  Y.)  262,  s.  c.  Yates,  Sel.  Cas.  i  la ;  People 
t/.  Fisher  (1835),  14  Wend.  (N.  Y.)  9;  Master  Stevedores'  Ass'n  v,  Walsh  (1867),  2 
Daly  (N.  Y.)  i. 

•  People  V.  Trequier  (1823),  i  Wheel.  (N.  Y.)  142. 

•  R.  S.  Pt.  IV.,  Ch.  I.  tit.  6,  §  8,  subd.  6;  People  v.  Fisher,  supra. 
»  Penal  Code,  §  168. 

•  L.  1870,  c.  19  (now  5  170  of  Penal  Code). 

T  People  «/.  Walsh  (1888),  15  N.  Y.  St.  Rep.  17;  Peoples.  Smith,  10  N.  Y.  St. 
Rep.  730,  s.  c.  5  N.  Y.  Cr.  Rep.  509. 

«  People  V.  Kostka  (1886),  4  N.  Y.  Cr.  Rep.  4^9;  People  v,  Wilzig  (1886),  4  N.  Y. 
Cr.  Rep.  403. 


Digitized  by 


Google 


INTERFERENCE    WITH  BUSINESS  IN  NEW  YORK,      43 1 

Combinations  to  fix  the  price  of  commodities  are  indictable 
under  §  168  of  the  Penal  Code,  and  §  170  does  not  apply.^  Hence 
a  combination  to  drive  plaintiff  out  of  business  because  he  will  not 
join  defendants  in  a  combination  to  fix  prices,  is  a  combination  for 
an  illegal  object,  and  if  plaintiff  is  damaged  by  it  he  is  entitled  to 
recover.^  It  also  follows  that  members  of  a  combination,  illegal 
under  the  Anti-Monopoly  Act,  are  liable  to  one  who  is  intention- 
ally interfered  with  by  the  combination  in  the  purchase  of  goods 
or  the  conduct  of  his  business.* 

III.  Lawful  Means.  Assuming  a  justifiable  motive  (if  that 
be  necessary),  it  is  not  unlawful  by  persuasion,  argument,  and 
entreaty,  accompanied  by  picketing,  patrolling,  or  spying,  to  in- 
duce a  breach  of  contract  or  the  termination  or  non-formation  of 
contract.* 

Assuming  a  justifiable  motive  (if  that  be  necessar>'),  it  is  not  un- 
lawful to  refuse  to  work  with  another,  or  to  notify  the  common 
master  of  that  fact,  or  to  threaten  to  quit  if  that  other  is  retained 
in  the  employment ;  and  if  as  a  consequence  the  obnoxious  work- 
man is  discharged  or  fails  to  obtain  employment,  he  has  no  ac- 
tion for  the  damages  caused  thereby.^  Nor  is  it  unlawful  to 
refuse  to  deal  with  one  who  refuses  to  join  in  a  lawful  agree- 
ment as  to  the  conduct  of  a  particular  business  or  who  fails  to 

1  People  V,  Sheldon  (1893).  139  N.  Y.  251;  People  «/.  Milk  Exchange  (1895),  145 
N.  Y.  267;  People  v,  Duke  (1897),  19  N.  Y.  Misc.  292. 

«  Dueber  Watchcase  Co.  v.  Howard  Watch  Co.  (1893),  3  N.  Y.  Misc.  582. 

*  L.  1899,  c.  690;  Rourke  v.  Elk  Drug  Co.  (1902),  75  N.  Y.  App.  Div.  145  ;  Straus 
V,  American  Publishers'  Ass'n  (1904),  177  N.  Y.  473. 

*  Ashley  v,  Dixon  (1872),  48  N.  Y.  430;  Johnston  Harvester  Co.  v.  Meinhardt 
(1880),  60  How.  Pr.  (N.  Y.)  168,  9  Abb.  New  Cas.  393;  Rogers  v,  Evarts  (1891),  17 
N.  Y.  Supp.  264,  aflTd  sub  nom,  Reynolds  v.  Everett,  67  Hun  (N.  Y.)  294,  144  N.  Y. 
189;  Sinsheimer  v.  United  Garment  Workers  (1894),  77  Hun  (N.  Y.)  215;  Dalyz/. 
Comwell  (1898),  34  N.  Y.  App.  Div.  27;  Reynolds  v.  Plumbers*  Protective  Ass'n 
(1900),  30  N.  Y.  Misc.  709,  aflTd  53  N.  Y.  App.  Div.  650;  Collins  v,  American  News 
Co.  (1901),  34  N.  Y.  Misc.  260,  aff'd  68  N.  Y.  App.  Div.  639;  Cohen  v.  United  Gar- 
ment Workers  (1901),  35  N.  Y.  Misc.  748;  National  Protective  Ass'n  v.  Gumming 
(1902),  170  N.  Y.  315;  Foster  v.  Retail  Clerks'  Protective  Ass'n  (1902),  39  N.  Y. 
Misc.  48 ;  Mills  v.  U.  S.  Printing  Co.,  91  N.  Y.  Supp.  185. 

»  Davis  V.  United  Engineers  (18^),  28  N.  Y.  App.  Div.  396;  Tallman  v.  Gaillard 
(1899),  27  N.  Y.  Misc.  114;  Reform  Club  v.  Laborers'  Union  (1899),  29  N.  Y.  Misc. 
247 ;  Wunch  v.  Shankland  (1901),  59  N.  Y.  App.  Div.  482  ;  National  Protective  Ass'n 
V.  Gumming  (1902),  170  N.  Y.  315. 

Gurran  v,  Galen  (1897),  152  N.  Y.  33;  Connell  v.  Stalker  (1897),  21  N.  Y.  Misc. 
609;  Goons  V.  Chrystie  (1898),  24  N.  Y.  Misc.  296,  must  be  distinguished  on  the 
ground  of  unjustifiable  motive ;  Beattie  v,  Callanan  (1903),  87  N.  Y.  App.  Div.  7. 
Davenport  v.  Walker  (1901),  57  N.  Y.  App.  Div.  221,  is  of  doubtful  authority. 
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keep  such  agreement;  nor  is  it  unlawful  to  notify  the  other 
members  of  the  association  of  such  non-agreement  or  violation 
of  agreement.^ 

Two  Special  Term  decisions*  are  the  first  in  New  York  to  discuss 
broadly  in  the  light  of  precedents  the  question  of  interference  with 
contracts  and  business.  They  are  both  typical  cases  of  striking 
employees  who  induce  other  employees  to  quit,  and  prospective 
employees  not  to  enter,  the  plaintiff's  employment,  even  paying 
money  to  some  persons  to  refrain  from  entering  the  employment. 
The  object  in  both  was  to  resist  a  decrease  in  wages  or  to  procure 
higher  wages,  and  in  one  to  procure  the  discharge  of  non-union 
workmen.  There  was  either  no  sufficient  evidence  of  intimidation 
or  it  was  admitted  that  intimidation,  if  any,  was  lawful.  In  each, 
the  question  whether  an  injunction  should  issue  against  persuasion 
or  picketing,  or  both,  resulting  in  the  enticement  away  of  servants 
and  the  inability  to  procure  servants,  was  answered  in  the  negative. 
There  was  a  denial  of  any  remedy  for  the  mere  enticement  of  ser- 
vants, and  the  interference  with  business  was  held  to  be  justified 
upon  the  ground  of  competition.  The  affirmance  of  these  judg- 
ments in  the  higher  courts  did  not  go  in  either  case  to  the  merits 
of  the  question. 

The  next  step  was  taken  when  it  was  held  that  the  issuing  of 
circulars  to  the  employer's  customers  requesting  them  not  to  deal 
with  the  employer  until  a  dispute  between  him  and  the  employees 
is  adjusted,  is  not  actionable,  but  is  a  lawful  weapon  in  the  compet- 
itive struggle  concerning  wages.* 

Three  decisions  in  cases  involving  no  unlawful  means  seemed 
to  cast   some  temporary  doubt  upon  the  reasoning  and  results 

1  Parks  &  Sons  Co.  v.  National  Druggist  Ass'n  (1905),  175  N.  Y.  i.  See  also 
Collins  z/.  American  News  Co.  (1901),  34  N.  Y.  Misc.  260,  afiTd  68  N.  Y.  App. 
Div.  639. 

2  Johnston  Harvester  Co.  v,  Meinhardt  (1880),  60  How.  Pr.  (N.  Y.)  168,  9  Abb. 
New  Cas.  393.  aff'd  24  Hun  (N.  Y.)  489;  Rogers  v.  Evarts  (1891),  17  N.  Y.  Supp. 
264,  aff*d  sub  nom.  Reynolds  v.  Everett.  67  Hun  (N.  Y.)  294,  144  N.  Y.  189.  Justice 
Walter  Lloyd  Smith  cites  and  discusses  in  this  case  the  leading  cases  in  other  juris- 
dictions, such  as  Lumley  v.  Gye  (2  E.  &  B.  216);  Walker  v.  Cronin  (107  Mass.  555); 
and  Mogul  Steamship  Co.  v.  McGregor  (L.  R.  23  Q.  B.  D.  598). 

•  Sinsheimer  t'.  United  Garment  Workers  (1894),  77  Hun  (N.  V.)  215.  Followed 
in  Cohen  v.  United  Garment  Workers  (1901),  35  N.  Y.  Misc.  748;  Foster  v.  Retail 
Clerks'  Protective  Ass'n  (1902),  39  N.  Y.  Misc.  48.  But  a  statement  in  the  circular 
that  plaintiff  is  insane  and  unfit  to  conduct  business  renders  the  interference  action- 
able. Green  v.  Davis  (1903),  83  N.  Y.  App.  Div.  216.  And  a  boycott  which  amounts 
to  intimidation  of  plaintiff's  patrons  is  unlawful.  Matthews  v.  Shankland  (1898),  25 
N.  Y.  Misc.  604. 
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of  these  earlier  cases.  In  one,  the  plaintiff  having  refused  as 
treasurer  of  a  union  to  surrender  his  books  to  a  committee,  the 
union  to  which  he  belonged  adopted  a  resolution  that  the  members 
refuse  to  work  with  him,  and  he  was  discharged  by  his  employer 
in  order  to  induce  the  other  union  men  to  resume  work.  This  was 
held  actionable,  either  because  the  case  was  really  one  for  damages 
for  wrongful  exclusion  from  the  union  or  because  the  motive  for 
securing  his  discharge  was  unjustifiable.^  In  the  second,  the  de- 
fendants caused  the  plaintiff's  workmen  to  quit  because  the  plaintiff 
would  not  join  an  employers'  association.  This  was  held  actionable, 
either  because  the  workmen  were  coerced  into  quitting  by  the 
anticipation  of  some  penalty  affixed  by  their  union  or  because  the 
motive  was  unjustifiable  in  that  it  was  not  to  secure  better  wages  for 
themselves  but  to  force  the  plaintiff  into  joining  an  association.' 
In  the  third,^  the  defendants  procured  the  plaintiff's  discharge  and 
prevented  him  from  securing  other  employment  because  he  would 
not  join  their  union.  The  answer  .set  up  an  agreement  between 
the  labor  union  and  the  employers'  union  to  the  effect  that  all 
employees  should  be  members  of  the  labor  union,  and  that,  in 
accordance  with  such  agreement,  the  defendants  had  simply  noti- 
fied the  employer  that  the  plaintiff  had  refused  to  join  the  union. 
A  demurrer  to  the  answer  was  sustained  upon  the  ground  that  the 
agreement  to  prevent  a  person  from  obtaining  employment  unless 
he  would  join  a  union  was  unlawful.  It  is  to  be  noted,  however, 
that  in  this  case  the  complaint  alleged  that  the  defendants  procured 
the  plaintiff's  discharge  "  by  false  and  malicious  reports  in  regard 
to  him,"  and  if  this  was  sought  to  be  justified  by  the  answer,  the 
demurrer  to  the  answer  should  clearly  be  sustained,  since  such 
means  cannot  be  justified  at  all  unless,  possibly,  under  a  plea  of 
privilege  in  analogy  with  the  law  of  defamation.  But  these  three 
decisions  did  not  deflect  the  current  of  the  authorities,  and  may  be 


1  ConneU  v.  Stalker  (1897),  21  N.  Y.  Misc  609,  affg  20  N.  Y.  Misc.  423. 

*  Coons  V.  Chrystic  (1898),  24  N.  V.  Misc.  296. 

«  Curran  v,  Galen  (1897),  152  N.  Y.  33,  aff'g  77  Hun  (N.  Y.)  610.  Accord,  Jacobs 
V.  Cohen  (1904),  90  N.  Y.  Supp.  854.  See  also  Davis  Machine  Co.  v.  Robinson 
(1903),  41  N.  Y.  Misc.  329,  where  the  motive  was  to  compel  plaintiff  to  employ 
none  but  union  men  and  picketing  and  persuasion  were  enjoined.  This  case  reverts 
also  to  the  old  doctrine  that  it  is  unlawful  to  entice  away  servants.  But  compare 
Mills  V.  U.  S.  Printing  Co.,  91  N.  Y.  Supp.  185,  where  an  agreement  between  an 
employer  and  a  labor  union  that  only  union  men  should  be  employed  was  upheld  as 
lawful.  It  is  evident  that  motive  is  a  material  consideration  in  these  apparently  con- 
flicting cases. 
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distinguished,  perhaps,  upon  the  ground  that  the  motive  in  each 
case  was  thought  to  be  an  unjustifiable  one.^ 

Following  the  decisions  that  it  is  not  unlawful  to  persuade 
workmen  to  quit  or  not  to  enter  another's  employment,  came  a 
decision  that  it  is  not  unlawful  to  notify  the  employer  that  the  de- 
fendants will  not  work  with  the  plaintiff  under  circumstances  which 
naturally  lead  to  the  plaintifTs  discharge.*  The  same  question 
arose  in  the  Court  of  Appeals  and  was  decided  in  the  same  way 
by  a  vote  of  four  to  three.*  The  defendants*  members  refused  to 
work  with  the  plaintifTs  members,  and  so  notified  the  employer 
through  the  agency  of  a  walking  delegate.  The  result  was  to  de- 
prive the  plaintiff's  members  of  employment  The  majority  of  the 
court  thought  that  the  defendants'  conduct  was  justifiable,  either 
because  they  desired  the  work  for  themselves  or  because  they  did 
not  wish  to  assume  the  risk  of  the  negligence  of  the  plaintifTs 
members  as  fellow-servants.  One  of  the  majority  distinguishes 
Curran  v,  Galen*  on  the  ground  that  the  object  was  there  unlawful 
in  seeking  to  compel  the  plaintiff  to  join  the  defendants'  union. 
The  minority  think  the  defendants'  conduct  amounted  to  coercion, 
while  admitting  that  mere  persuasion  would  be  lawful. 

Another  case  in  the  Court  of  Appeals  involved  some  features 
similar  to  those  just  discussed.*  Wholesale  druggists  formed  an 
association  to  prevent  special  rebates  by  manufacturers  to  fa- 
vorite wholesalers.  It  was  agreed  by  the  wholesalers  and  manu- 
facturers that  the  goods  should  be  billed  to  the  wholesalers  at  a 


1  But  in  Wunch  v.  Shankland  (1901),  59  N.  Y.  App.  Div.  482,  the  motive  was  to 
compel  the  plaintiff  to  join  the  defendants'  union,  and  a  notice  to  the  employer  result- 
ing in  the  plaintiff's  discharge  was  held  not  to  be  actionable.  This  was  decided  upon 
the  authority  of  Nat.  Protective  Ass'n  v.  Gumming,  53  N.  Y.  App.  Div.  227. 

>  Davis  V.  United  Engineers  (1898),  28  N.  Y.  App.  Div.  396.  Followed  in  Tall- 
man  V,  Gaillard  (1899),  27  N.  Y.  Misc.  114;  Reform  Club  ».  Laborers*  Union  (1899), 
29  N.  Y.  Misc.  247. 

«  National  Protective  Ass*n  v.  Gumming  (1902),  170  N.  Y.  315,  aff'g  53  N.  Y.  App. 
Div.  227.  See  also  Wunch  v,  Shankland  (1901),  59  N.  Y.  App.  Div.  482.  The  state- 
ment in  Davenport  v.  Walker  (1901),  57  N.  Y.  App.  Div.  221,  that  the  threat  to  strike 
unless  higher  wages  were  paid  and  only  union  workmen  employed  is  unlawful,  must  be 
regarded  as  of  doubtful  authority  in  view  of  this  and  other  decisions. 

4  152N.Y.33. 

•  Park  &  Sons  Go.  v.  National  Druggists*  Ass'n  (1903),  175  N.  Y.  i.  See  also 
Walsh  V.  Dwight  (1899),  40  N.  Y.  App.  Div.  513 ;  Tanenbaum  v,  N.  Y.  Fire  Ins.  Ex- 
change (1900),  33  N.  Y.  Misc.  134;  Kellogg  v.  Sowerby  (1904),  93  N.  Y.  App.  Div.  124 
(unjust  discrimination  by  railway  in  combination  with  plaintiff's  rivals).  Gases  that 
violate  the  Anti-Monopoly  Act  are  to  be  distinguished.  Straus  v.  Am.  Pub.  Ass'n 
(1904),  177  N.  Y.  473. 
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uniform  price  fixed  by  each  manufacturer,  and  those  wholesalers 
who  agreed  to  sell  and  did  sell  to  retailers  at  the  same  price  should 
have  a  rebate  of  ten  per  cent  and  freight  charges,  while  those  who 
would  not  agree  or  would  not  keep  the  agreement  should  get  no 
rebate.  The  plaintiff  would  not  agree  and  could  not  get  the  rebate. 
When  he  obtained  goods  of  other  jobbers,  a  committee  which  had 
spied  on  his  business  in  order  to  ascertain  who  these  dealers  were, 
notified  the  manufacturers,  who  then  withdrew  the  rebate  privilege 
from  such  dealers.  He  was  unable  to  get  goods  which  he  could 
sell  at  a  profit  in  competition  with  members  of  the  association.  It 
was  held  that  there  were  no  illegal  acts  by  any  of  the  defendants. 
The  jobbers  were  justified  in  refusing  to  deal  with  manufacturers 
who  would  not  assent  to  the  arrangement.  The  manufacturers 
were  justified  in  refusing  to  sell  to  jobbers  who  would  not  assent  to 
it.  Any  member  was  justified  in  notifying  other  members  of  the 
fact  of  the  plaintiff's  violation  of  the  agreement,  or  the  violation  by 
any  other  jobber  who  furnished  the  goods  to  the  plaintiff,  and  to 
this  end  was  justified  in  keeping  the  necessary  surveillance  over 
the  plaintiff's  business.  Persuasion,  notification,  picketing,  were  all 
lawful  means  in  the  competitive  struggle.  Three  judges  dissented 
on  the  ground  of  restraint  of  trade  and  coercion  of  the  manufac- 
turers by  the  wholesalers. 

A  recent  case  at  Special  Term^  reviews  fully  the  New  York 
authorities  and  states  clearly  the  conclusions  to  be  drawn  from 
them.  The  conclusions  there  stated  seem  to  be  entirely  in  ac- 
cord with  the  authorities,  unless  possibly  upon  the  question  of 
motive  or  justification.  In  this  case  the  defendants  had  no  interest 
in  the  controversy  except  as  sympathizers  with  the  strikers,  and 
the  learned  justice  held  that  what  would  be  lawful  for  the  strikers 
would  be  lawful  for  any  person  since,  in  his  view,  motive  or  justifi- 
cation can  make  no  difference  in  the  result.  Persuasion,  picketing, 
and  placarding  are  lawful  means,  and  being  lawful  may  be  used  by 
any  person  from  any  motive  and  without  any  color  of  justification. 
But  a  still  later  case  hinges  upon  the  question  of  motive  or  justifica- 
tion,^ and  that  question  is,  therefore,  one  of  the  unsettled  problems 
in  the  New  York  law. 

IV.  Motive  or  Justification.  The  problem  of  motive  and  justi- 
fication in  cases  where  no  intrinsically  unlawful  means  are  used 

*  Foster  v.  Retail  Clerks'  Protective  Ass'n  (1902),  39  N.  Y.  Misc.  ift^per  Andrews, 
W.  S.,  J. 

3  Davis  Machine  Co.  v,  Robinson  (i903)»  41  N.  Y.  Misc.  ^2% per  Nash,  J. 


Digitized  by 


Google 


436  HARVARD  LAW  REVIEW. 

has  been  raised  expressly  or  implicitly  in  several  cases,  but  seems 
not  yet  to  have  been  set  at  rest.  Of  course  there  can  be  no  justifi- 
cation if  unlawful  means  are  used,  unless  in  the  case  of  a  plea  of 
privilege  in  defamation. 

In  Rogers  v,  Evarts^  the  difficulty  is  expressly  recognized  and 
the  opposing  views  stated.  It  is  held,  however,  that  *'  in  the  case 
at  bar  the  demand  was  for  an  increase  of  wages.  There  was  no 
malice  in  the  making  of  this  demand.  It  was  for  an  advantage 
in  their  business  which  they  had  the  right  to  seek  by  all  lawful 
means." 

Curran  v,  Galen'  distinctly  recognizes  that  motive  may  be  ma- 
terial. A  unanimous  court  declares  that  if  the  purpose  of  an 
organization  be  to  hamper  or  restrict  the  freedom  of  contract  and 
to  coerce  workingmen  to  join  the  organization  and  come  under 
its  rules,  under  the  penalty  of  the  loss  of  their  position,  and  of 
deprivation  of  employment,  then  that  purpose  seems  clearly  un- 
lawful. The  only  coercion,  it  must  be  remembered,  consists  in  per- 
suading the  employer  to  discharge  the  recalcitrant  workingman. 
This  distinction  is  expressly  recognized  by  one  of  the  majority 
judges  in  National  Protective  Association  v.  Gumming,'  where  it  is 
pointed  out  that  in  Curran  v.  Galen  the  plaintiff  was  threatened 
with  being  discharged  unless  he  joined  the  organization,  while 
in  this  case  "  there  is  no  such  compulsion  or  motive.  There  is 
no  malice  found.  The  action  was  based  upon  a  proper  motive, 
relating  to  the  employment  of  mechanics  whose  competency  and 
efficiency  had  been  examined  into  and  approved,"  and  to  the 
securing  of  employment  for  members  of  the  defendant  organiza- 
tion. The  other  judge  who  writes  for  the  majority  calls  atten- 
tion to  the  rule  "  that  intimates  that  if  the  motive  be  unlawful  or 
be  not  for  the  good  of  the  organization  or  some  of  its  members, 
but  prompted  wholly  by  malice  and  a  desire  to  injure  others,  then 
an  act  which  would  be  otherwise  legal  becomes  unlawful,"  and 
adds,  "  I  do  not  assent  to  this  proposition,  although  there  is 
authority  for  it."  Granting  the  existence  of  such  a  rule,  however, 
he  finds  a  good  motive  and  sufficient  justification  in  the  desire  to 
obtain  work  for  the  defendants'  members  and  in  their  desire  not 
to  assume  the  risk  of  the   negligence  of  fellow-servants  whose 

»  17  N.  Y.  Supp.  264. 

*  152  N.  Y.  33.  Sec  also  Beattie  v.  Callanan,  87  N.  Y.  App.  Div.  7,  where  the 
motive  was  to  compel  the  plaintiff  to  recognize  the  union. 

•  170N.  Y.  315,  334. 
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competency  has  not  met  the  tests  of  the  defendant  organization. 
In  the  same  case  in  the  lower  court  ^  it  is  said  that  it  would  be 
illegal  for  the  defendants  to  prevent  the  plaintiff  from  earning  his 
livelihood  because  he  would  not  join  the  defendant  organization. 
"  If  that  had  been  the  purpose,  and  if  that  purpose  had  been  ac- 
complished, the  plaintiff  would  have  had  a  cause  of  action  against 
those  united  in  its  accomplishment." 

In  Davis  v.  United  Engineers,^  one  justice  says :  "  If  a  case  is 
presented  in  which  the  only  motive  which  impels  the  interference 
is  to  prevent  a  particular  individual  from  making  his  living,  irre- 
spective of  other  considerations,  a  court  of  equity  will  interfere 
where  no  adequate  remedy  at  law  exists.  But  that  is  not  this 
case."  Another  says :  **  I  have  no  doubt  that  an  action  will  lie 
against  a  person  who  maliciously  induces  another  to  refuse  to  em- 
ploy the  plaintiff  in  his  business,  for  the  purpose  of  preventing  the 
plaintiff  from  earning  a  livelihood  thereby,  if  it  appears  that  the 
plaintiff  has  suffered  injury  from  such  action."  Still  another 
writes :  "  The  injury  necessarily  resulted  from  the  success  of  one 
competitor  in  obtaining  a  contract  or  employment  that  others 
wished  to  obtain." 

Other  judicial  statements  are  to  the  same  effect.  "  A  man  may 
threaten  to  do  that  which  the  law  says  he  may  do,  provided  that, 
within  the  rules  laid  down  in  certain  cases,  his  motive  is  to  help 
himself.  .  .  .  The  motive  behind  the  action  of  each  party  is  self- 
help."^  "The  acts  of  persons  combining  or  confederating  for 
the  purpose  of  increasing  their  wages  may  be  lawful,  while  com- 
binations and  acts  which  have  for  their  object  and  purpose  injury 
merely  to  the  business  of  another,  without  any  pecuniary  advan- 
tage to  the  persons  combining,  may  be  unlawful."  *  "  There  is  a 
manifest  discrimination,  well  recognized,  between  a  combination 
of  workmen  to  secure  the  exclusive  employment  of  its  members 
by  a  refusal  to  work  with  none  others,  and  a  combination  whose 
primary  object  is  to  procure  the  discharge  of  an  outsider  and 
his  deprivation  of  all  employment.  .  .  .  The  difference  is  between 

»  S3  N.  Y.  App.  Div.  227,  236,  239. 
«  28  N.  Y.  App.  Div.  396. 

•  Park  &  Sons  Co.  v.  Nat.  Druggists'  Ass'n,  175  N.  Y.  i,  20,  21.  Sec  also  Collins 
V.  American  News  Co.,  34  N.  Y.  Misc.  26a 

*  Davis  Machine  Co.  v.  Robinson,  41  N.  Y.  Misc.  329  (holds  pickets  and  persuasion 
unlawful  where  there  is  no  question  of  wages,  but  merely  refusal  of  plaintiff  to  employ 
only  union  men  and  discard  the  premium  system  in  his  factory).  See  also  Davenport 
r.  Walker,  57  N.  Y.  App.  Div.  221. 
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combination  for  welfare  of  self  and  that  for  the  persecution  of  an- 
other. .  .  .  Self-protection  may  cause  incidental  injury  to  another. 
Self-protection  does  not  aim  at  malevolent  injury  to  another. 
The  law  views  an  injury  arising  from  competition  differently  from 
an  injury  done  in  persecution."^ 

Two  or  three  cases  seem  to  regard  motive  or  justification  as 
immaterial.  •*  It  is  not  unlawful  interference  with  the  trade  of 
another  to  advise  people  to  deal  with  his  competitor  or  decline 
to  do  business  with  him.  .  •  .  The  law  does  not  ordinarily  con- 
sider the  motive  by  which  people  are  actuated  in  doing  lawful 
acts."^  **The  strike  was  a  lawful  act,  whatever  motives  may 
have  inspired  it,  so  long  as  it  was  unaccompanied  by  violence, 
threats  of  violence,  intimidation,  or  unlawful  acts  of  coercion."* 
In  a  recent  case  two  defendants  had  no  interest,  other  than  a 
sympathetic  one,  in  a  strike,  but  were  picketing  the  plaintiff's 
store  and  persuading  customers  not  to  patronize  him.  The  justice 
says:  "They  have  not  sufficient  interest  in  the  result  to  justify 
their  act  if  their  act  requires  justification."  He  puts  the  case  of 
C,  who  advises  his  friend  to  patronize  one  physician  rather  than 
another,  and  proceeds :  "  It  has  been  sometimes  said  that  ...  if 
C  advises  or  persuades  his  friend  for  the  purpose  of  benefiting  one 
or  the  other  his  act  is  rightful;  but  if  simply  for  the  purpose  of 
injuring  the  physician  it  is  illegal ;  if  C  has  an  interest  to  serve  in 
giving  his  advice  he  has  a  right  to  give  it,  if  not,  he  has  none."  He 
then  gives  Mr.  Justice  Holmes's  views,*  and  after  discussing  the 
problem  with  much  learning  and  acumen  concludes :  "  It  would 
always  be  a  question  of  fact  for  the  jury  whether  an  act  otherwise 
legal  was  committed  with  an  evil  intent.  The  step  should  not  be 
taken  unless  justified  by  clear  weight  of  authority,  and  I  am  not 
willing  to  hold  that  a  request  not  to  patronize  a  certain  dealer 
may  be  legal  if  made  by  a  person  in  one  state  of  mind,  or  holding 
one  relation  to  him,  and  illegal  in  another."^ 

At  least  four  cases   have  been  decided  upon  the  question  of 

1  Mills  ».  U.  S.  Priming  Co.,  91  N.  Y.  Supp.  185. 

*  Reynolds  v.  Plumbers'  Protective  Ass*n,  30  N.  Y.  Misc.  709.  But  see  Trapp  v. 
Du  Bois,  76  N.  Y.  App.  Div.  314.  These  are  cases  of  "  black-listing/'  and  are  treated 
substantially  as  actions  for  libel. 

•  Herzog  v.  Fitzgerald,  74  N.  Y.  App.  Div.  1 10. 

^  8  Harv.  L.  Rev.  i  ;  dissenting  opinion  in  Vegelahn  v,  Guntner,  167  Mass.  92, 
and  in  Plant  v,  Wood»  176  Mass.  492. 

»  Foster  v.  Retail  Clerks'  Protective  Ass'n,  39  N.  Y.  Misc  48,  53-55,  per  An* 
drews,  W.  S.,  J.,  at  Special  Term. 
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motive  or  justification.  In  one  the  motive  was  to  punish  the  plain- 
tiff for  not  delivering  up  certain  books  as  treasurer,  and  this  was 
held  illegal.^  In  another  the  motive  was  to  compel  the  plaintiff 
(employer)  to  join  an  association,  and  this  was  held  illegal.^  In  a 
third  the  motive  was  to  compel  the  plaintiff  (employee)  to  join  the 
defendants'  association,  and  this  was  held  illegal.^  In  still  another, 
picketing  was  held  illegal  where  the  motive  was  to  compel  the 
plaintiff  to  employ  only  union  men.*  In  many  other  cases  the 
court  has  found  the  motive  to  be  a  justifiable  one,  and  in  several 
it  is  intimated  that  the, result  would  be  different  if  the  motive 
were  improper  or  unjustifiable.* 

In  the  face  of  these  decisions  and  dicta^  it  is  difficult  to  escape 
the  conclusion  that,  while  the  matter  is  by  no  means  settled,  the 
trend  of  opinion,  and  especially  in  the  appeal  courts,  is  decidedly 
toward  making  the  question  of  motive  or  purpose  a  material  one. 
But  it  is  probable  that  the  doctrine  that  *'  intentionally  inflicting 
harm  upon  another  is  actionable,  unless  it  is  justified,''  does  not 
mean  in  New  York  that  the  actor  is  put  to  his  justification  where 
he  has  used  no  unlawful  means,  but  that  where  only  means  not 
unlawful  per  se  are  used  the  result  is  presumably  lawful,  and  this 
presumption  can  be  overcome  only  by  proof  of  an  unjustifiable 
motive.  In  other  words,  there  is  presumptively  a  privilege  to  em- 
ploy any  lawful  means  in  social  or  industrial  relations ;  argument, 
persuasion,  and  entreaty  are  lawful  means;  and  the  general  and 
common  privilege  to  employ  these  can  be  overcome  only  by 
showing  that  they  are  employed  for  an  unjustifiable  end,  that  is, 
an  end  which  intentionally  inflicts  a  damage  upon  a  particular 
individual  without  a  corresponding  and  compensating  advantage 
to  the  one  who  inflicts  it  or  to  those  whom  he  represents. 

In  one  case  it  is  said,  **  It  must  be  assumed,  in  the  absence  of 

1  Connell  v.  Stalker,  21  N.  Y.  Misc.  609. 

*  Coons  V.  Chrystie,  24  N.  V.  Misc.  296. 

*  Cnnran  v.  Galen,  152  N.  V.  33.  Contra,  Wunch  v.  Shankland,  59  N.  Y.  App. 
Div.  482.  See  also  Davenport  v.  Walker,  57  N.  Y.  App.  Div.  221,  decided  upon  the 
authority  of  Curran  v,  Galen.  But  compare  Mills  v,  U.  S.  Printing  Co.,  91  N.  Y. 
Supp.  185. 

*  Davis  Machine  Co.  v,  Robinson,  41  N.  Y.  Misc.  329.  But  this  is  probably  not 
an  unjustifiable  motive  by  the  weight  of  New  York  authority. 

»  Rogers  v.  Evarts,  17  N.  Y.  Supp.  264;  Davis  v.  United  Engineers,  28  N.  Y. 
App.  Div.  396;  National  Protective  Ass*n  v.  Gumming,  53  N.  Y.  App.  Div.  227,  170 
N.  Y.  315;  Collins  V.  American  News  Co.,  34  N.  Y.  Misc.  260;  Park  &  Sons  Co.  v. 
National  Druggists'  Ass'n,  175  N.  Y.  i ;  Mills  t/.  U.  S.  Printing  Co.,  91  N.  Y.  Supp. 
185. 
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specific  allegations  to  the  contrary,  that  the  defendants'  motive  is 
a  lawful  one."  ^  In  another  it  is  said  :  **  Whenever  the  courts  can 
see  that  a  refusal  of  members  of  an  organization  to  work  with  non- 
members  may  be  in  the  interest  of  the  several  members,  it  will  not 
assume,  in  the  absence  of  a  finding  to  the  contrary,  that  the  object 
of  such  refusal  was  solely  to  gratify  malice  and  to  inflict  injury 
upon  such  non-members.  ...  It  must  appear,  in  order  to  make 
out  a  cause  of  action  against  these  defendants,  that  in  what  they 
did  they  were  actuated  by  improper  motives,  by  a  malicious  desire 
to  injure  the  plaintiffs.  .  .  .  We  may  assume  that  the  action  of  the 
respondents  was  based  upon  a  proper  motive."  ^ 

It  must  be  noted  that  lawful  means  usually  consist  in  some  com- 
munication from  the  defendant  to  the  person  whose  conduct  is 
thereby  influenced  toward  the  plaintiff  to  the  damage  of  the  latter. 
Now,  if  that  communication  be  not  defamatory  or  false  there  can  be 
no  presumption  of  illegality ;  it  is  merely  the  exercise  of  a  general 
privilege.  If  it  be  defamatory  or  false  there  is  a  presumption  of 
illegality,  but  this  may  be  overcome  by  proof  of  a  special  privilege, 
which,  in  turn,  may  be  overcome  by  proof  of  unjustifiable  motive. 
And  somewhat  as  the  special  privilege  is  overcome  by  proof  of 
unjustifiable  motive,  so  the  general  privilege  is  overcome  by  similar 
proof.  Two  cases  bring  out  clearly  the  situation  so  far  as  a 
special  privilege  is  involved.^ 

While  it  is  manifestly  unsafe  to  attempt  to  deduce  a  general 
principle  from  the  special  doctrines  of  defamatory  or  false  state- 
ments, it  is  at  least  allowable  to  use  such  examples  by  way  of 
analogy  and  illustration.  The  general  privilege  to  use  persuasion 
and  argument  and  the  means  incidental  to  these,  is  not  to  be  re- 
garded as  absolute,  but  conditional.  When  they  are  used  with  the 
intent  to  inflict  damage  upon  another,  and  damage  is  inflicted,  it  is 
permissible  for  the  injured  person  to  show  that  this  was  done  from 
an  unjustifiable  motive,  and  so  overcome  the  presumption  of 
privilege. 

Motive  is  not,  perhaps,  the  best  term  to  use  in  this  connection. 
It  is  too  often  identified  with  ill-will  or  good-will,  with  bad  motive 
or  good  motive  in  the  moral  sense.  But  malevolence  may  not 
render  conduct  actionable,  nor  benevolence  render  it  non-action- 


1  Collins  V.  American  News  Co.,  34  N.  Y.  Misc.  260,  263. 

2  National  Protective  Ass'n  v.  Cumming,  170  N.  Y.  315,  322,  331,  334. 

*  Reynolds  v.  Plumbers*  Protective  Ass'n  (1900),  30  N.  Y.  Misc.  709;  afiPd  without 
opinion  in  53  N.  Y.  App.  Div.  650 ;  Trapp  v.  Du  Bois  (1902),  76  N.  Y.  App.  Div.  314. 
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able.  A  rival  trader  may  have  all  the  malice  imaginable  against 
his  competitor,  and  yet  be  justified  in  inducing  persons  not  to  deal 
with  him.  One  may  act  with  benevolence  toward  A  and  no  ma- 
levolence toward  B,  and  yet  not  be  justified  in  inducing  persons 
not  to  deal  with  B  in  order  to  benefit  A.  "  Want  of  justification  " 
is,  after  all,  about  as  apt  a  phrase  as  has  yet  been  suggested  to  con- 
vey the  idea  involved  in  these  cases,  although  **  abuse  of  privilege  " 
would  not  be  inappropriate.  The  problem  reduced  to  its  simplest 
terms  is  whether  or  not  the  end  justifies  the  means.  For  it  is  the 
ultimate  object  that  must  be  kept  in  mind.  The  inflicting  of  dam- 
age by  persuading  persons  not  to  deal  with  another  is  very  rarely 
an  end  in  itself.  In  a  sense  this  is  only  a  means  to  another  end. 
The  gratification  of  feelings,  whether  of  ill-will  or  good-will,  may  be 
the  end  sought  and  accomplished.  The  securing  of  a  substantial 
advantage  to  one's  self  or  to  one's  organization  or  to  one's  friend 
may  be  the  appointed  end.  The  question  of  justification  resolves 
Itself  into  this,  —  does  the  desire  and  expectation  of  accomplishing 
this  particular  end  warrant  the  interference  with  the  contracts  or 
business  of  one  who  stands  in  the  way  of  its  accomplishment  ? 

If  that  end  be  only  the  gratification  of  feeling,  whether  of  ill- 
will  or  good-will,  it  is  not  of  that  substantial  character  which  justifies 
inflicting  pecuniary  loss  upon  another.  To  gratify  a  feeling  of 
malice  toward  the  plaintiff"  will  hardly  be  thought  a  justification 
for  inducing  third  persons  not  to  deal  with  him.  To  gratify  a 
feeling  of  sympathy  or  good-will  toward  X  will  hardly  justify  in- 
ducing third  persons  not  to  deal  with  the  plaintiff",  unless  there 
be  some  special  relation  between  X  and  the  defendant  which  war- 
rants the  defendant  in  acting  for  X.  Even  the  remote  advantage 
the  defendant  might  derive  as  one  of  a  large  class  from  the  suc- 
cess of  X  in  a  competitive  struggle  with  the  plaintiff"  would  not  be 
sufficient^ 

Remoteness  of  result  has  a  double  aspect.  In  an  action  based 
upon  unlawful  means  the  plaintiff"  may  fail  because  the  resulting 
injury  to  him  is  too  remote.  A  plaintiff"  is  engaged  by  the  X  In- 
surance Co.  upon  an  agreement  that  he  shall  secure  an  employee's 
surety  bond  from  the  Y  Guaranty  Co.  He  applies  to  the  guaranty 
company  for  a  bond  and  refers  to  the  defendant.  The  latter  makes 
a  false  and  malicious  statement  to  the  guaranty  company  about  him. 


1  If  motive  is  material  the  decision  cannot  therefore  be  sustained  in  Foster  v.  Retail 
Clerks'  Protective  Ass'n,  39  N.  Y.  Misc.  48. 
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and  the  company  refuses  to  give  the  bond.  He  is  unable  to  retain 
his  place  with  the  X  Co.,  and  brings  an  action  against  the  defendant 
for  the  damages  occasioned  by  the  false  statement.  The  damage 
is  held  to  be  too  remote  from  the  defendant's  tort,  because,  **  be- 
tween the  wrong  of  the  defendant  and  the  damage  to  the  plaintiff, 
the  voluntary  act  of  a  third  party  intervened,  and  that  act  was  the 
proximate  cause  of  plaintiff's  loss  of  employment.  The  insurance 
company  did  not  discharge  plaintiff  because  of  defendant's  slander 
—  non  liquet  that  the  company  knew  of  the  slander  —  but  because 
of  the  failure  of  the  guarantee  company  to  supply  the  security."  ^ 
So  also,  in  an  action  based  upon  lawful  means,  the  defendant  may 
fail  of  justification  because  the  end  which  he  alleges  justifies  the 
means  is  too  remote  to  be  considered,  as  where  he  desires  to  have 
his  employer  join  an  association  with  which  his  union  has  some 
agreement,  or  where  he  wishes  to  have  an  employee  join  an 
association  of  which  he  is  a  member.^ 

It  appears,  therefore,  that  even  a  substantial  and  lawful  end  may 
not  warrant  the  use  of  the  particular  means  not  adapted  to  the 
accomplishment  of  that  end.  This  is  familiar  doctrine  in  the  tort 
known  as  ''  abuse  of  process."  *  It  is  also  applicable  to  this  tort  of 
**  interference  with  contract."  A  common  and  general  privilege 
extended  by  the  law  for  justifiable  ends  may  be  abused  by  employ- 
ing it  for  unjustifiable  ends.  Thus  where  the  defendant  induces  an 
employer  to  discharge  the  plaintiff  because  the  latter  will  not 
deliver  up  certain  books  and  accounts  to  his  union,  there  has  been 
such  an  abuse  of  privilege,  and  the  end  does  not  justify  the 
means.* 

Barring  a  particular  relation  which  might  create  a  privilege,  the 
general  relation  which  creates  it  in  this  class  of  cases  is  that  of 
competition.  Given  a  competitive  struggle  in  the  large  sense 
between  the  plaintiff  and  the  defendant  and  an  interference  by  per- 
suasion with  the  plaintiffs  contracts  for  the  purpose  of  securing  to 
the  defendant  a  substantial  and  not  too  remote  advantage  in  that 
competition,  the  end  will  be  held  to  justify  the  means.  But  because 
the  end  justifies  the  means  in  such  cases,  it  does  not  follow  that  the 


1  McDonald  v.  Edwards,  20  N.  Y.  Misc.  523.    See  also  Davis  v.  United  Engineers, 
28  N.  Y.  App.  Div.  396. 

*  Coons  V.  Chrystie,  24  N.  Y.  Misc.  296 ;  Curran  v.  Galen,  152  N.  Y.  33. 

•  Dishaw  v.  Wadleigh  (1897),  15  N.  Y.  App.  Div.  205;  Foy  v,  Barry  (1903),  87 
N.  Y.  App.  Div.  391. 

«  Connell  v.  Stalker,  21  N.  Y.  Misc.  609. 
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end  justifies  the  means  in  cases  in  which  there  is  no  such  competi- 
tion, or  in  cases  where  the  means  are  not  reasonably  adapted  to 
the  accomplishment  of  the  end.  Motive,  therefore,  in  the  sense  in 
which  that  term  is  here  used,  must  continue  to  be  an  important 
element  in  the  decision  of  cases  dealing  with  the  interference  with 
contracts  and  business  by  persuasion  and  its  incidental  aids. 

E.  W.  HuffcuU 
Cornell  UNiVERsmr,  Collkgb  op  Law. 
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THE  CLOSED  MARKET,  THE  UNION  SHOP, 
AND  THE  COMMON  LAW/ 

THE  power  of  co-operation  of  man  with  man  enables  him  to 
obtain  much  that  would  be  otherwise  unattainable.  The 
constant  increase  of  this  power  is  essential  to  the  continued  prog- 
ress of  the  race.  At  the  same  time  it  is  inevitable  that  new  forms 
of  business  co-operation  should  also  cause  the  appearance  of  new 
forms  of  oppression  in  the  business  world.  This  is  what  is  now 
taking  place  as  the  result  of  industrial  changes.  From  the  point 
of  view  of  the  public,  we  have  new  methods  by  which  a  trade  or 
business  may  be  monopolized ;  from  that  of  the  individual,  we  have 
new  methods  of  unfair  trade  competition.  A  question  which  the 
layman  has  a  right  to  put  to  the  lawyer,  and  which  the  profession 
should  ask  itself,  is  — "  How  have  we  met  the  new  problems  of 
private  law  which  the  greater  power  of  business  co-operation  has 
presented  to  us  ?  "  I  lay  emphasis  in  putting  this  question  on  the 
problems  of  the  private  law,  and  the  way  our  courts  are  meeting 
them,  as  I  do  not  believe  that  what  we  may  call  the  public  com- 
mon law  is  or  can  be  developed  without  the  aid  of  legislation,  so  as 
to  protect  the  community  against  many  possible  forms  of  monopoly. 
No  one,  I  think,  can  read  the  large  number  of  decisions  dealing 
with  recent  trade  controversies  between  the  employer  and  em- 
ployed, or  between  rival  capitalists  or  rival  workmen,  without  being 
convinced  that  on  the  whole  our  courts  have  dealt  efficiently  with 
most  of  the  questions  of  private  law  presented  to  them ;  perhaps 
the  most  conspicuous  example  of  this  efficiency  in  the  face  of  new 
conditions  is  the  way  in  which  we  have  applied  the  preventive  writ 
of  injunction  to  all  forms  of  unlawful  interference  with  a  man's 
right  to  carry  on  his  trade  or  business. 

Recently,  however,  there  has  been  a  note  of  uncertainty  in  the 
way  in  which  our  courts  have  met  certain  new  forms  of  trade 
oppression  which  we  may  call,  for  lack  of  a  better  name,  the 
"  refined  boycott."   The  "  boycott "  first  appeared  as  the  companion 

1  Being  an  address  delivered  before  the  Private  Law  Section  of  the  Congress  of 
Arts  and  Sciences,  St.  Louis,  September,  1904. 
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of  the  strike.  The  strikers,  as  in  the  leading  case  of  Casey  v, 
Cincinnati  Typographical  Union,^  send  notices  to  all  those  who  trade 
with  their  former  employer  that  if  the  recipients  continue  to  trade 
with  him,  the  writers  and  their  associates  will  no  longer  deal  with 
them.  Injury  to  the  employer  resulting,  our  courts  seem  to  have 
had  little  difficulty  in  declaring  this  form  of  economic  pressure  of 
the  employer's  customers  for  the  purpose  of  compelling  the  em- 
ployer to  accede  to  the  wishes  of  his  former  employees  as  a  civil 
wrong  to  him.^  What  we  may  call  the  surrounding  facts  of  most 
of  the  cases  of  this  character  does  not  tend  to  incline  the  court 
towards  a  lenient  view  of  the  defendants'  conduct  But  this  crude 
form  of**  boycott"  can  never  be  more  than  a  temporary  expedient 
resorted  to  in  the  heat  of  a  struggle,  actually  in  progress  between 
an  employer  and  his  men.  The  more  refined  **  boycott "  is  the 
product  of  a  more  deliberate  plan  to  control  the  conditions  of  a 
trade  or  business,  and  requires  a  much  larger  and  better  organized 
association  for  its  effective  prosecution.  A  good  example  will  be 
found  in  the  Rhode  Island  case  of  Macaulay  Brothers  v.  Tierney.' 
The  plaintiffs  were  master  plumbers ;  the  defendants,  the  officers 
and  members  of  an  association  of  master  plumbers.  The  plaintiffs 
were  not  members  of  the  association.  The  association  resolved 
that  they  would  not  buy  from  any  manufacturer  of  plumbers'  sup- 
plies who  sold  to  any  master  plumber  not  a  member  of  the 
association.  The  object  of  the  association  was  to  control  the  con- 
ditions under  which  the  business  of  master  plumbers  is  carried  on, 
and  to  that  end  eliminate  the  competition  of  those  who  were  not 
members,  —  in  other  words,  to  create  a  **  closed  market."  Manufac- 
turers of  plumbers'  supplies  who  had  previously  sold  goods  to  the 
plaintiffs,  refused  to  continue  to  do  so  solely  on  account  of  warn- 
ings received  from  the  officers  of  the  association.  The  plaintiffs 
asked  the  court  to  restrain  the  officers  of  the  association  from  send- 
ing notices  to  the  manufacturers  that  they  must  not  deal  with  the 
plaintiffs  on  pain  of  losing  the  custom  of  members  of  the  associa- 
tion.    The  court  refused  any  relief,  not  because  of  any  special 

1  45  Fed.  Rep.  135,  1891. 

*  Barr  v,  Essex  Trades  Council,  53  N.  J.  Eq.  loi,  1894;  Matthews  v.  Shankland, 
56  N.  y.  Supp.  123,  1898 ;  Hopkins  v,  Oxley  SUve  Co.,  83  Fed.  Rep.  912  (C.  C.  A.), 
1897;  Beck  V.  Railway  Teamsters*  Protective  Union,  42  L.  R.  A.  407  (Mich.),  1898; 
Martin  v,  McFall,  55  Atl.  Rep.  465  (N.  J.  Eq.),  1903.  Compare  in  accord :  Moores 
V.  The  Bricklayers'  Union,  23  Ohio  Weekly  Bui.  48,  1890 ;  Tempcrton  v,  Russell, 
[1893]  ^  Q-  B-  715 ;  Quinn  v.  Leathem,  [1901]  A.  C.  48$. 

«  19  R.  I.  255,  1895. 
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objection  to  the  form  of  relief  asked,  but  on  the  broad  ground  that 
the  members  of  the  association,  in  carrying  out  their  resolution, 
were  acting  within  their  legal  rights.^ 

The  other  examples  of  this  character  of  "  boycott  "  which  have 
come  before  our  courts  are  due  to  similar  attempts  of  trade 
unions  to  confine  those  who  work  at  a  trade  to  the  members  of  a 
particular  union ;  in  short,  to  unionize  a  shop.  A  union  resolves 
that  none  of  its  members  shall  work  with  the  members  of  a  rival 
union  or  with  non-union  men.  They  notify  their  employers  of  their 
resolution.  The  purpose  of  the  union  is  of  course  to  have  none  but 
members  of  the  association  engaged  in  the  trade,  so  that  the  asso- 
ciation may  control  for  the  benefit  of  its  members  the  conditions 
of  employment.  The  employer  has  his  choice  of  discharging  his 
workmen  not  members  of  the  particular  union,  or  seeing  all  his 
employees,  members  of  that  union,  strike.  As  such  resolutions 
are  not  passed  by  unions  unless  they  are  likely  to  be  effective, 
the  employer  often  feels  obliged  to  discharge  the  non-union  men. 
These  sue  the  members  of  the  union  causing  their  discharge,  or 
ask  for  equitable  relief,  and  the  question  of  the  legality  of  the 
union's  acts  is  thus  brought  before  the  court.  I  have  given  the 
essential  facts  of  the  recent  cases  of  Plant  v.  Woods,  a  Massa- 

^  The  decision  in  this  case  largely  rests  on  two  cases,  Mogul  Steamship  Co.  v, 
McGregor,  L.  R.  23  Q.  B.  598;  [1892]  A.  C.  25,  and  Bohn  MTg  Co.  v,  Hollis,  54 
Minn.  223,  1893.  Neither  of  these  cases,  irrespective  of  the  soundness  of  the  decis- 
ions, involved  the  question  of  the  legality  of  the  use  of  economic  pressure  on  third 
persons  with  the  intent  to  prevent  such  persons  dealing  with  the  plaintiff.  In  Bowen  v. 
Matheson,  96  Mass.  499,  1867,  a  demurrer  to  a  declaration  charging  in  effect  that  the 
defendants,  who  were  traders,  had  maliciously  conspired  to  boycott  the  plaintiff, 
another  trader,  by  refusing  to  deal  with  anyone  who  dealt  with  the  plaintiff,  was  sus- 
tained. In  accord:  Payne  v.  The  Western  &  Atl.  R.  R.  Co.,  13  Lea  (Tenn.)  507,  1884. 
,  Compare  Heywood  v.  Tillson,  75  Me.  255,  1883.  In  the  following  cases  demurrers  to 
similar  declarations  have  been  overruled :  Delz  v.  Winfree,  80  Tex.  400,  1891 ;  Oline 
V,  Van  Patten,  7  Tex.  Civ.  App.  630,  1894;  Graham  v,  St.  Charles  St.  R.  R.  Co.,  47  La. 
An.  214,  1895;  Webbv.  Drake,  52  La.  An.  290,  1900;  Ertz  v.  Produce  Exchange,  79 
Minn.  140,  1900;  Transportation  Co.  v.  Standard  Oil  Co.,  50  W.  Va.  611,  1902  (first 
count).  Compare  International  &  Great  Northern  R.  R.  v.  Greenwood,  2  Tex.  Civ. 
App.  76,  1893.  I"  *^6  following  cases  where  the  facts  as  found  showed  that  the  pur- 
pose of  the  defendants  was,  as  in  Macauley  v.  Tiemey,  to  advance  their  own  interests 
at  the  expense  of  the  plaintiff,  the  court  thought  the  plaintiff  had  not  a  cause  of  action : 
Scottish  Co-operative  Soc.  v.  Glasgow  Fleschers  Union,  35  Sc.  L.  R.  545, 1898 ;  Trans- 
portation Co.  V.  Standard  Oil  Co.,  50  W.  Va.  611,  1902  (second  count).  An  opposite 
conclusion  was  reached  in  the  following  cases:  Jackson  v.  Stanfield,  137  Ind.  592, 
1893;  Boutwell  V,  Marr,  71  Vt.  i,  1899.  In  Walsh  v.  Association  of  Plumbers,  71 
S.  W.  Rep.  455  (Mo.  App.),  1902,  the  court  overruled  a  demurrer  to  a  bill  identical 
with  the  bill  filled  in  Macauley  v.  Tierney.  Quaere,  whether  the  Missouri  case  was 
decided  under  a  statute? 
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chusetts  case,*  National  Protective  Association  v.  Gumming,  a 
New  York  case,*  and  Erdman  v,  Mitchell,  a  Pennsylvania  case.* 
In  the  first  and  last  cases  the  court  thought  that  the  defendants' 
acts  amounted  to  a  civil  wrong  to  the  plaintiflFs;  in  the  New  York 
case  an  opposite  conclusion  was  reached  in  an  opinion  written  by 
Chief  Justice  Parker.  In  this  last  case,  three  judges  dissented. 
These  cases  serve  to  prove  the  assertion  just  made,  that  our  courts 
have  met  the  question  of  private  law  raised  by  the  latest  form  of 
"  boycott "  in  an  uncertain  manner.  When  the  legality  of 
attempts  to  close  a  market  by  economic  pressure  on  those  who 
deal  with  rivals  has  been  called  in  question,  as  will  be  perceived 
by  referring  to  the  cases  cited  in  the  notes,  the  tendency  has  been 
to  regard  the  acts  of  the  defendants  as  lawful ;  when  the  legality 
of  similar  attempts  to  unionize  a  shop  has  been  called  in  question, 
the  tendency  has  been  to  regard  such  attempts  as  illegal.  In  both 
classes  of  cases,  however,  we  have  conflicting  decisions. 

Every  new  legal  problem  of  any  real  difficulty  requires  for  its 
solution  an  examination  of  the  fundamental  principles  underlying 
the  class  of  legal  questions  to  which  the  new  problem  belongs,  and 
an  examination  of  the  point  of  view  from  which  our  law  approaches 
such  problems.  Thus,  when  we  observe  a  conflict  in  the  decisions 
on  some  new  legal  question,  it  is  usually  because  of  diff*erence  of 
opinion,  not  merely  in  the  application  of  well-established  rules,  but 
in  regard  to  fundamental  principles  and  methods  of  examination. 

^  176  Mass.  492,  1900.  The  earliest  case  involving  the  question  is  Lucke  v.  The 
Clothing  Cutters'  Ass'n,  77  Md.  396,  1893.  1'^*  decision  in  Plant  v.  Woods  is  in 
accord  with  the  decision  in  this  case. 

*  170  N.  V.  315,  1902.  Compare,  in  apparent  accord  with  the  opinion  of  the  dis- 
senting judges,  Curran  v,  Galen,  152  N.  Y.  33,  1897  (C  employed  A.  B  et  aL  made  a 
contract  with  C,  by  which  C  agreed  to  employ  only  union  men.  A  would  not  join  the 
union.  C  notified  B  et  al.  to  discharge  A.  The  notice  was  effective.  A  sued  B  et  al. 
and  recovered).  The  celebrated  case  of  Allen  v.  Flood,  [1895]  ^  Q-  ^*  2'>  ^^  nom. 
Flood  V.  Jackson,  [1898]  A.  C.  i,  is  not,  at  least  as  explained  by  the  House  of 
Lords  in  Quinn  v.  Leathern,  [1901]  A.  C.  495,  in  accord  with  National  Protective  Ass'n 
V.  Cumming.  All  that  Allen  v.  Flood  can  now  be  said  to  decide,  in  view  of  the  remarks 
of  the  judges  in  Quinn  v.  Leathem,  is,  that  one  who  states  to  an  employer  the  fact  that 
he  will  have  a  strike  unle.ss  he  discharges  a  certain  employee,  is  not  liable  to  the  em- 
ployee, who  is  discharged  in  consequence  of  the  threatened  strike.  The  following 
lower  court  cases  in  New  York  arc  in  accord  with  National  Ass'n  v.  Cumming :  Davis 
V,  United  Portable  Hoisting  Engineers,  28  N.  Y.  App.  Div.  396,  dicta  Patterson,  J., 
p.  398 ;  Masons  and  Plasterers  v.  Laborers'  Union  Pro.  Soc ,  60  N.  Y.  Supp.  388, 
1899 ;  Reform  Club  of  Masons  v.  Knights  of  I^bor,  60  N.  Y.  Supp.  388,  1899  i  Tall- 
man  V.  Gaillard.  57  N.  Y.  Supp.  419, 1899.  See  also  an  earlier  Indiana  case,  Clemmitt 
V.  Watson,  14  Ind.  App.  38,  1895. 

«  207  Pa.  St.  79,  1903. 
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The  legal  question  presented  by  the  attempts  to  unionize  a  trade 
or  close  a  market  to  free  competition  by  economic  pressure  on  the 
employers  or  customers  of  rivals  is  no  exception  to  this  rule.  The 
published  opinions  in  the  cases  referred  to  show  more  than  a  dif- 
ference in  the  application  of  recognized  legal  principles  ;  they  show 
two  radically  different  methods  of  ascertaining  whether  a  defend- 
ant has  or  has  not  committed  a  tort.  Most  of  those  who  reach 
the  conclusion  that  the  "  refined  boycott "  is  legale  have  done  so 
because  they  have  fixed  their  attention  primarily  on  the  right  of 
the  defendant,  rather  than  on  the  injury  to  the  plaintiff.^  On  the 
other  hand,  those  who  have  come  to  an  opposite  conclusion,  have 
done  so  because  they  have  primarily  regarded  the  injury  which 
the  defendants  have  inflicted  on  the  plaintiffs.^  Indeed,  granted 
the  existence  of  these  two  methods  of  approaching  the  ques- 
tion of  defendants'  liability,  in  the  above  cases  a  conflict  of  opinion 
in  regard  to  the  legality  of  the  defendants*  acts  is  almost  inev- 
itable. One  who  regards  primarily  the  rights  of  the  defendants 
is  almost  sure  to  start  with  the  assumption  that  a  person  not 
under  contract  with  another  may  sell  or  refuse  to  sell  to  him,  may 
work  or  not  work  for  him,  as  he  pleases.  After  this  the  argument 
generally  runs  somewhat  as  follows :  "  If  A  et  al.  threaten  B  that 
they,  A  et  aL  will  not  work  for  B  if  B  deals  with  C  ;  since  A  et  al. 
are  not  under  any  obligation  to  deal  with  B,  and  B  is  under  no 
obligation  to  deal  with  C,  A  et  al,  have  not  threatened  to  do  what 
they  had  no  legal  right  to  do,  and  they  have  not  asked  B  to  do 
what  he  had  no  right  to  do,  and  therefore  C  is  not  wrongfully  in- 
jured."^ Granted  that  the  method  of  examination  and  the  first 
assumption  are  correct,  there  is  nothing  wrong  in  the  deduction,  and 
the  conclusion  must  be  correct.  On  the  other  hand,  those  who 
primarily  direct  their  attention  to  the  injury  inflicted  on  the  plain- 
tiff do  so  because  they  assume  that  if  the  defendants  have  injured 
the  plaintiff,  they  are  liable  for  the  injury,  unless  they  can  show  a 

1  See  the  first  part  of  Judge  Parker's  opinion  in  National  Protective  Asso.  v.  Cam- 
ming, 170  N.  Y.  pp.  320-322;  also,  opinion  of  Mitchell,  J.,  in  Bohn  M'f'g  Co.  v.  HoUis, 
54  Minn.  p.  232 ;  opinion  of  Chapman,  J.,  in  Bowen  v.  Matheson,  96  Mass.  p.  502 ;  of 
Ingersoll,  Sp.  J.,  in  Payne  v.  Railroad  Co.,  13  Lea  (Tenn.)  pp.  517-520 ;  opinion  of 
Dean,  J.,  in  Erdman  v.  Mitchell,  159  Pa.  St.  p.  428. 

^  See  opinion  of  Williams,  J.,  in  International  and  Great  Northern  Ry.  Co.  v.  Green- 
wood, 2  Tex.,  Civ.  A  pp.  p.  81 ;  of  Hammond,  J.,  in  Plant  v.  Woods,  176  Mass.  pp. 
496,  497  ;  of  Dean,  J.,  in  Erdman  v.  Mitchell,  207  Pa.  St.  pp.  89,  90. 

8  Compare  language  of  Lord  James  of  Hereford,  in  Allen  v.  Flood,  [189S]  A.  C. 
p.  i8q. 
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legal  excuse.  That  the  plaintiffs  were  injured  by  the  defendants 
in  all  the  cases  mentioned  is  unquestioned.  That  the  defendants 
had  no  legal  excuse  for  that  injury  is  self-evident,  if  we  examine 
for  a  moment  the  necessary  character  of  such  an  excuse.  It 
should  not  be  found  in  the  interest  or  advancement  of  the  defend- 
ant, or  even  in  the  advancement  of  third  persons  in  whom  the  de- 
fendant may  take  a  disinterested  interest.  The  excuse  should  be 
found,  if  at  all,  in  the  interest  of  the  community  at  large.  For  in- 
stance, underselling  a  rival  trader  may  injure  him,  but  the  interest 
of  the  community  in  cheap  goods  is  a  valid  excuse.^  But  in  such 
cases  as  Macauley  v.  Tierney,  or  National  Protective  Association  v. 
Gumming,  the  "  refined  boycott "  had  the  monopoly  in  one  case 
of  a  business,  and  in  the  other  case  of  a  trade,  for  its  object ; 
and  monopoly,  or  the  control  of  one  man  or  combination  of  men 
of  economic  conditions  in  any  field  of  industry,  has  always  been 
and  is  still  regarded  by  English-speaking  communities  as  inimical 
to  public  welfare.^ 

It  is  submitted  that  the  method  of  approaching  a  question  of 
alleged  tort  which  in  these  instances  leads  to  regarding  the  "  re- 
fined boycott"  as  legal  is  fundamentally  wrong,  and  if  it  should 
gain  any  permanent  foothold  in  our  law,  it  would  destroy  any 
ability  on  the  part  of  our  courts  to  meet  efficiently  the  new  prob- 
lems which  the  rapidly  changing  industrial  conditions  are  crowding 
upon  us.  The  attitude  of  mind  which  asks,  when  a  plaintiff  com- 
plains of  injury,  "  Had  the  defendant  a  right  to  do  the  act  which 

^  The  interest  of  the  community  in  the  protection  of  the  poorer  classes  may  justify 
an  employer  refusing  to  continue  to  employ  any  one  who  deals  with  one  who  charges 
extortionate  prices.  Hey  wood  v,  Tillson,  75  Me.  225, 1883.  It  would  appear  that  the 
community's  interest  in  the  promotion  of  sobriety  would  justify  an  employer  refusing 
to  employ  anyone  who  dealt  at  a  particular  saloon  situated  near  his  works,  and  that 
on  this  ground,  if  not  on  that  expressed  by  the  court,  the  decision  in  Payne  v.  Railroad 
Co.,  13  Lea  (Tenn.)  507, 1884,  i^*  <>  P*  A^supra^  can  be  justified.  Some  of  the  facts  in 
National  Protective  Asso.  v.  Gumming,  170  N.  Y.  315,  323, 1902,  may  indicate  that  the 
plaintiffs  being  unskilled  in  their  trade,  the  defendants,  their  co-employees,  were  jus- 
tified in  securing  their  discharge,  because  the  public  has  an  interest  in  improving  the 
skill  of  a  class  of  artisans. 

'  In  Macauley  v,  Tierney  the  court  held  that  the  desire  of  the  defendants  to  free 
themselves  from  competition  was  a  legal  excuse  for  the  injury  which  they  inflicted  on 
the  plaintiff,  thus  substituting  the  alleged  wrongdoer's  own  interest  for  the  public 
interest  as  the  basis  of  legal  excuse  for  an  injury.  See  19  R.  I.  258.  In  Plant  v. 
Woods,  176  Mass.  p.  505,  Holmes,  C.  J.,  dissented  because  he  thought  the  desire  of 
the  defendants  to  strengthen  their  organization,  so  that  they  could  make  a ''  better 
fight  *'  in  the  future  on  the  question  of  wages,  a  justification  for  the  injury  inflicted  on 
the  plaintiffs. 
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caused  the  injury?  '*  must  be  consciously  or  unconsciously  based  on 
the  assumption  that  there  are  some  acts  which  man  has  an  inherent 
right  to  do,  irrespective  of  the  circumstances  under  which  he  does 
them.  Once  admit  this  proposition,  and  someone  will  sooner  or 
later  perform  the  act  which  it  is  declared  he  has  a  legal  right  to  do 
under  all  circumstances,  under  circumstances  in  which  harm  to 
others  results,  without  any  corresponding  benefit  to  the  community. 
The  act  of  selling  one's  labor  or  one's  goods  is  an  act  which  in  the 
past  has  usually  gone  unquestioned,  because  it  was  never  per- 
formed under  circumstances  which  shocked  the  moral  sense  of  the 
community.  The  idea  that  there  is  an  inherent  right  to  buy  or 
sell,  to  work  or  not  to  work,  as  one  pleases,  was  the  natural  result. 
But  the  act  of  selling  one's  labor  or  one's  goods  does  not  differ 
essentially  from  any  other  act.  There  is  no  less  and  no  more  in- 
herent right  to  sell  labor  or  goods  than  to  chop  a  tree.  The 
legality  of  the  act  of  tree-chopping  depends  on  the  surrounding 
circumstances;  so  with  the  sale.  The  law  of  torts  in  the  past 
has  not  sprung,  and  could  not  spring,  from  an  examination  of  the 
rights  of  those  who  injured  others. 

The  assumption  of  those  judges  who  hold  the  defendants'  acts  in 
the  cases  referred  \,o  prima  facie  illegal,  because  those  acts  have 
injured  the  plaintiff,  would  appear  to  be  necessary  to  any  advance- 
ment of  our  law.  A  state  cannot  recognize  the  existence  in  the 
individual  of  an  inherent  right  to  injure  his  fellow-man.  It  is  only 
in  the  general  recognition  by  our  courts,  of  the  principle  that  a 
man  is  prima  facie  liable  for  any  injury  to  others  caused  by  him, 
that  we  can  hope  to  continue  to  meet  new  forms  of  private  injury 
as  they  arise.  It  is  inevitable  that  from  time  to  time  acts  which 
heretofore  have  been  performed  under  circumstances  which  either 
did  not  injure  others  or  for  which  the  actors  had  a  valid  excuse, 
come  to  be  performed  under  circumstances  which  either  produce 
injury  or  deprive  the  usual  excuse  of  its  validity.  When  this  occurs, 
courts  are  confronted  with  a  new  question  in  the  law  of  torts.  This 
is  what  is  now  occurring  in  the  industrial  world.  In  the  past  the 
act  of  buying  and  selling  has  either  been  without  resulting  injury 
to  anyone,  or  if  injury  has  resulted,  as  in  the  case  where  sharp 
competition  has  driven  one  of  the  competitors  to  the  wall,  the  in- 
terest of  the  community  in  procuring  cheaper  goods  has  formed  a 
sufficient  legal  excuse  for  the  injury.  To-day,  however,  owing  to 
the  greater  power  of  combination,  the  act  of  granting  or  with- 
holding one's  goods  or  labor  can  be  made  under  circumstances 
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which  produce  injury  to  others,  and  deprive  the  actors  of  any  legal 
excuse  for  that  injury.  The  worst  modern  examples  of  this  are 
the  attempts,  of  which  the  acts  of  the  defendants  in  the  cases  dis- 
cussed are  instances,  of  associations  of  capitalists  and  of  associations 
of  laborers  to  close  the  market  to  outsiders  or  the  shop  to  the  non- 
union man  or  member  of  a  rival  union.  In  all  of  them  the  act  of 
the  defendants  in  granting  or  withholding  their  goods  or  labor 
was  an  act  oppressive  to  those  who  would  deal  with  the  plaintiff. 
Its  intent  was  to  drive  the  plaintiff  out  of  the  trade  or  business 
which  the  defendants  desired  to  monopolize  for  themselves.  How- 
ever words  sounding  of  "  inherent  rights  "  may  momentarily  cloud 
the  issue,  in  the  long  run  I  believe  our  courts  will,  without  excep- 
tion, declare  this  form  of  "  boycott "  illegal,  and,  as  in  Pennsylvania 
and  Massachusetts,  hold  those  who  institute  it  liable  for  the  injury 
they  inflict  upon  others.  To  right  the  wrong  inflicted  on  particu- 
lar individuals,  legislation  is  not  needed.  What  is  needed  is  to  get 
rid  of  the  notion  that  there  are  some  acts,  such  as  buying  and  sell- 
ing, which  a  man  has  an  inherent  right  to  do  under  all  circum- 
stances, and  hold  to  the  fundamental  position  of  our  common  law 
—  that  he  who  injures  his  fellow-man  is  liable  for  that  injury,  un- 
less he  can  show  that  the  community  regards  his  act  as  conducive 
to  the  public  welfare. 

Wm.  Draper  Lewis. 
Universfty  of  Pennsylvania. 
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Law  Applicable  to  Liability  of  Stockholders  for  Debts  of  Cor- 
porations. —  It  is  well  established  that  stockholders  of  a  corporation  doing 
business  in  states  allowing  limited  liability  cannot  escape  individual  Lability 
if  it  is  imposed  by  the  law  of  the  state  in  which  the  corporation  is  chartered. 
This  rule  is  frequently  stated  by  text  writers  in  terms  sufficiently  broad  to 
cover  the  cases  in  which  the  circumstances  as  to  the  laws  of  the  two  states 
are  reversed.^  The  Supreme  Court  of  the  United  States  has  held  that  the 
stockholders  of  a  corporation  formed  in  a  state  in  which  limited  liability  is 
permitted,  for  the  purpose  of  transacting  business  in  a  state  in  which  stock- 
holders are  individually  liable,  will,  in  the  absence  of  a  provision  in  the 
charter  for  limited  liability,  be  taken  to  have  contracted  with  reference  to 
the  laws  of  the  state  in  which  their  corporation  intends  to  act.'  On  the 
other  hand,  it  has  recently  been  decided  by  the  King's  Bench  Division  that 
the  stockholders  of  an  English  limited  company  are  not  liable  for  debts 
contracted  by  the  company  in  California,  although  the  laws  of  that  state 
hold  each  stockholder  of  a  corporation  transacting  business  within  its  terri- 
tory to  an  individual  liability  for  its  debts  there  contracted.  Risdon  Iron 
and  Locomotive  Works  v.  Fumess^  21  T.  L.  R.  179.  The  articles  of  incor- 
poration provided  that  the  company  should  be  empowered  to  appoint  an 
agent  to  do  all  such  acts  as  might  be  necessary  to  comply  with  the  law  of 
any  country  where  the  corporation  might  carry  on  business. 

This  conflict  of  opinion  squarely  raises  the  question  as  to  the  law  govern- 
ing the  liability  of  stockholders  in  a  corporation  doing  business  in  several 

^  Beale,  Foreign  Corp.  §  442 ;  Thompson,  Liability  of  Stockholders  §  80 ;  Wharton, 
Confl.  of  L.  §  105  b. 

2  Finney  v.  Nelson,  183  U.  S.  144. 
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states.  A  personal  obligation,  which  is  the  result  of  some  act  of  the  person 
bound,  is  created  by  the  law  of  the  place  where  that  act  is  done,*  whether 
it  is  done  by  the  principal  directly  or  through  the  medium  of  an  agent. 
If,  for  example,  a  partnership  is  formed  in  one  state  and  its  agent  contracts 
an  obligation  in  another,  the  liability  of  the  partners  is  governed  by  the  law 
of  the  place  in  which  the  agent  acts.*  The  existence  of  the  relation  of 
principal  and  agent,  however,  is  to  be  determined  by  the  law  of  the  place 
where  the  transaction  occurred  from  which  the  agency  is  alleged  to  have 
arisen.  Thus,  in  the  case  of  an  attempt  to  fasten  liability  upon  a  special 
partner  as  a  result  of  the  acts  of  an  agent  of  the  partnership,  it  has  been 
held  that  the  law  of  the  place  of  the  partnership  agreement  must  determine 
whether  the  partnership  agent  is  empowered  to  bind  the  special  partner.* 
It  would  seem  to  follow  that  the  incidents  of  the  relation  of  stockholder  and 
corporation  should  be  fixed  by  the  law  of  the  place  where  that  relationship 
came  into  being,  namely,  the  place  where  the  corporation  was  created.  Of 
course,  it  must  be  regarded  as  well  settled  that  the  agents  of  a  corporation 
are  not  the  agents  of  the  stockholders.^  That  the  maximum  liability  of  an 
owner  of  stock  is  settled  at  the  time  of  incorporation  is  shown  by  several 
decisions  in  which  statutes  imposing  upon  stockholders  individual  liabilities 
not  imposed  by  the  laws  of  their  charters  have  been  held  unconstitutional  as 
impairing  the  obligations  of  contracts.'^  Of  course  parties  may  in  all  cases 
introduce  the  provisions  of  a  foreign  law  into  their  contract,*  but  it  is  be- 
lieved that  the  mere  fact  that  a  corporation  is  intended  to  transact  business 
abroad  should  not  be  sufficient  to  impose  the  statutory  liability  prescribed 
by  the  laws  of  a  foreign  state  upon  stockholders  who  incorporated  under 
laws  providing  for  a  limited  liability. 


The  Equfty  of  Marshaling.  —  Where  one  creditor  may  resort  to  two 
securities  for  the  payment  of  his  debt  while  another  has  a  subsequent  claim 
upon  only  one  of  them,  the  former  will  be  compelled  in  equity,  in  so  far  as 
he  may  not  be  prejudiced,  first  to  exhaust  that  security  which  the  latter 
cannot  reach.  Thus  if  A  has  mortgages  of  Whiteacre  and  of  Blackacre,  and 
B  has  a  second  mortgage  upon  Blackacre  only,  B  may  in  foreclosure  pro- 
ceedings require  A  to  resort  first  to  Whiteacre.*  And  if  A  in  fact  proceeds 
first  against  Blackacre,  B  may  reach  Whiteacre  by  subrogation.^  In  the 
United  States  the  majority  of  the  courts  say  that  B  has  a  fixed  equitable 
right  in  Whiteacre,  which,  like  ordinary  equities,  persists  until  the  res  gets 
to  a  bona  fide  purchaser,  so  that  B  may  still  marshal  A  against  Whiteacre 
after  it  has  been  mortgaged  to  C  with  notice  of  the  other  mortgages.*  The 
English  courts  deny  that  any  equitable  right  arises  until  foreclosure  proceed- 
ings are  commenced.  Accordingly,  as  between  B  and  C,  they  pay  A's 
njortgage  ratably  from  Whiteacre  and  Blackacre.* 

8  3  Beale,  Cas.  Confl.  of  L.  515. 

•  Baldwin  v.  Gray,  4  Mart.  n.  s.  (La.)  192. 

•  King  V,  Sarria,  69  N.  Y.  24. 

•  I  Morawetz,  Priv.  Corp.  §  J65.    See  Smith  t/.  Hurd,  12  Met.  (Mass.)  37L 
^  Ireland  v.  Palestine,  etc..  Turnpike  Co.,  19  Oh.  St.  369. 

•  Jacobs  V,  Credit  Lyonnais,  12  Q.  B.  D.  589,/^  Bowen,  L.  J. 

•  Aldrich  V.  Cooper,  8  Ves.  382,  394. 

•  Gibson  v.  Seagrim,  20  Beav.  614. 

•  Robeson's  Appeal,  117  Pa.  St.  628. 

•  Barnes  v.  Racster,  i  Y.  &  C.  C.  C.  401. 
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This  conflict  of  authority  appears  to  turn  on  the  nature  of  marshaling. 
Marshaling  is  an  equitable  procedure  to  apply  assets  in  accordance  with 
the  rights  of  the  parties  under  the  circumstances  presented  to  the  court, 
whether  in  the  payment  of  creditors  from  a  decedent's  estate  or  in  the  sat- 
isfaction of  claimants  from  overlapping  securities.  It  is  part  of  the  broad 
question,  what  property  can  be  reached  to  satisfy  an  obligation,  and 
is  therefore  a  matter  of  remedy,  to  be  determined  by  the  law  of  the  forum 
at  the  time  of  the  suit.*  This  reasoning  accords  with  the  English  view.  In 
the  one  American  case,  however,  which  squarely  raised  the  point  in  this 
form,  a  majority  of  the  court  held  that  it  was  a  matter  of  right,  to  be  gov- 
erned by  the  law  at  the  time  of  B*s  mortgage.*  Granting  the  correctness 
of  the  English  theory,  it  does  not  follow,  however,  that  the  general  result 
under  the  prevalent  American  view  is  wrong.  The  conflict  should  be  re- 
garded as  a  difference  not  of  legal  principle  but  of  fact,  namely,  whether 
under  the  circumstances  it  is  fairer  that  C  should  exonerate  B  or  that  they 
should  contribute  ratably,  and  on  this  courts  may  well  differ.  Where  part 
of  property  subject  to  three  mortgages  was  taken  for  a  railroad  and,  pend- 
ing the  suit  for  compensation,  which  was  to  be  subject  to  the  mortgages, 
the  third  mortgagee  was  cut  out  of  the  remaining  land  by  a  foreclosure  of 
the  second  mortgage,  it  was  recently  held,  approving  the  English  cases, 
that  the  flrst  mortgage  could  not  be  marshaled  against  the  land  in  the 
hands  of  the  purchaser  at  the  foreclosure  sale,  but  should  be  paid  ratably 
from  the  land  and  the  compensation  money.  Bates  v.  Boston  Eletu  R.  Co.^ 
72  N.  E.  Rep.  1 01 7  (Mass.).  These  facts  neatly  avoid  the  general  con- 
flict so  that  no  other  decision  would  be  justified.  For,  the  moment  the 
third  mortgagee  is  in  a  position  to  seek  marshaling  against  the  land,  the  pur- 
chaser at  foreclosure  is  on  hand  seeking  similar  relief  against  the  compen- 
sation money.  The  situation  would  be  the  same  if  simultaneous  mortgages 
were  made  of  Blackacre  and  Whiteacre  to  B  and  C  respectively.  Neither 
deserves  a  preference. 

SPEaric  Performance  for  Insolvency.  —  Inadequacy  of  legal  remedy 
is  the  basis  of  equity  jurisdiction.  The  reason,  therefore,  that  contracts  re- 
garding chattels  are  seldom  enforced  in  equity  is  not  that  they  constitute  a 
subject-matter  over  which  equity  will  not  take  jurisdiction,  but  that,  gen- 
erally, the  legal  remedy  of  damages  is  adequate.  Accordingly,  where  a  chat- 
tel has  a  unique  value,  equity  will  grant  relief  as  readily  as  in  case  of  land.^ 
Likewise,  upon  the  ground  of  inadequacy  of  redress  at  law,  equitable  inter- 
ference may  be  demanded  by  the  peculiar  circumstances  of  a  transaction.* 
When  a  vendee  has  paid  the  purchase  price  for  specific  goods,  for  instance, 
and  the  vendor  has  become  insolvent,  the  great  weight  of  authority  grants 
the  vendee  specific  performance,  contrary  to  a  recent  decision  in  Florida.* 
Hcfidry  v.  Whiddcn,  37  So.  Rep.  571.  Ordinarily,  a  sale  of  goods  even 
with  advance  payment,  raises  no  equity  upon  which  specific  performance 
can  be  predicated,  for  money  damages  afford  ample  remedy.    But  when  the 

»  Cf,  Mineral  Point  R.  R.  Co.  v,  Barron,  83  111.  365. 
«  Bank  of  Orangeburg  r.  Kohn,  52  S.  C.  120. 

1  See  Ames,  Cas.  £q.  Tur.  40,  n, 

*  Parker  v.  Garrison,  61  111.  250. 

•  Parker  v.  Garrison,  supra  ;  McNamara  v.  Home  Land  Co.,  105  Fed.  Rep.  202 ; 
Draper  v.  Stone,  71  Me.  170  {sembU) ;  Clark  v,  Flint,  22  Pick.  (Mass.)  331.  Contra^ 
McLaughlin  v,  Piatti,  27  Cal.  451. 
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added  factor  of  insolvency  intervenes,  the  aid  of  equity  is  necessary  to  pre- 
vent the  vendee  from  losing  both  the  goods  and  his  money.  Equity,  there- 
fore, makes  the  vendor  a  constructive  trustee  of  the  chattels.  It  interferes 
in  this  case  upon  the  same  principle  that  it  applies  in  granting  an  injunction, 
upon  proof  of  the  insolvency  of  the  promisor,  to  prevent  the  breach  of  a 
contract  not  to  compete,  although  liquidated  damages  were  contemplated 
as  the  sole  relief.* 

The  most  plausible  argument  that  has  been  urged  against  specific  perform- 
ance of  a  contract  of  sale  during  the  defendant's  insolvency  is  its  violation  of 
the  spirit  of  our  bankruptcy  legislation,  in  that  it  creates  a  preference.  This 
contention  seems  untenable.  If  the  relief  is  denied,  the  general  creditors 
gain  the  undue  advantage  of  sharing  in  both  the  purchase  price  and  the 
goods  at  the  expense  of  the  vendee.  The  situation  is  analogous  to  that  in 
cases  of  stoppage  in  transitu,  where  the  seller,  afler  parting  with  title  and 
expressly  giving  credit,  is  allowed  to  reclaim  the  goods  on  the  broad  equi- 
table principle  that  *'  the  goods  of  one  man  should  not  be  applied  in  payment 
of  another  man's  debts."  •  The  result  in  Holroyd  v,  Marshall  •  would  be 
equally  obnoxious  to  such  an  interpretation  of  the  policy  against  preferences. 
It  is  true  that  a  mortgage  of  after-acquired  property  differs  from  a  contract 
of  sale,  in  that  it  operates  as  a  contract  to  give  a  security.  Because  it  is  spe- 
cifically enforceable  regardless  of  insolvency,  it  creates  an  equity  in  the  goods 
at  the  moment  of  acquisition.  But  it  is  equally  true  that  this  equitable 
remedy  usually  becomes  important  only  where  it  works  to  the  disadvantage  of 
other  creditors  of  the  equitable  mor4;agor.  This  supposed  objection  is, 
moreover,  applicable  to  cases  where  a  consciously  insolvent  bank  receives 
deposits.  But  equity  holds  that  so  long  as  the  deposit  is  traceable  in  the 
increased  assets  of  the  bank,  it  is  subject  to  a  constructive  trust.'  In  short, 
equity  interferes  in  cases  of  insolvency  not  to  give  the  plaintiff  a  preference 
but  to  deny  the  general  creditors  an  undeserved  enrichment  at  his  expense. 
And  the  bankruptcy  courts  have  recognized  the  justice  of  this  position.' 
A  similar  result  might  be  reached  when  there  is  only  part  payment  of  the 
purchase  price  with  subsequent  insolvency.  The  vendor  should  not  be  al- 
lowed to  retain  both  the  money  and  the  goods.  He  should  be  made  mort- 
gagee of  the  goods,  holding  them  as  security  for  the  unpaid  purchase  price, 
and,  upon  payment,  the  vendee  should  be  entided  to  specific  performance. 


Individual  Liability  of  Stockholders  as  Affected  by  Transfer 
OF  Stock.  —  Until  the  beginning  of  the  nineteenth  century,  the  corpo- 
ration was  regarded  as  holding  the  corporate  property  in  trust  for  the 
stockholders ;  ^  and  they,  as  cestuis  que  trustent,  were  bound  in  equity  to 
exonerate  the  corporation  for  any  excess  of  corporate  debts  over  corporate 

*  See  Zimmerman  v,  Gerzog,  13  N.  Y.  App.  Div.  210. 

'  D'Aquila  v.  Lambert,  i  Amb.  399.  In  England,  at  least,  this  right  extends  even 
to  stoppage  of  the  proceeds  of  the  sale  to  a  sub-vendee  while  the  goods  are  in  transit. 
Ex  parte  Golding,  13  Ch.  D.  628.    But  sec  Kemp  v,  Falk,  7  App.  Cas.  573,  577. 

>  10  H.  L.  Cas.  191. 

^  See  Ames,  Cas.  Trusts,  12,  «. ;  Williston,  Cas.  Bankruptcy,  420,  n.  i. 

•  See  Scammon  v.  Bowen,  i  Hask.  (U.  S.  C.  C.)  496;  Hamilton  v.  Nat'l  Bank, 
3  DiU.  (U.  S.  C.  C.)  230. 

1  Hildyard  v.  South  Sea  Co.,  2  P.  Wms.  76 ;  Drybutter  v.  Bartholomew,  2  P.  Wms. 
127 ;  Sandys  v,  Sibthorpe,  2  Dick.  545.  It  was  not  until  1836,  in  Bligh  v.  Brent, 
2  Y.  &  C.  268,  that  the  modern  view  was  adopted.    See  2  Harv.  L.  Rkv.  151. 
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assets.*  To-day,  however,  a  stockholder  is  under  no  liability  to  creditors 
except  by  statute.*  Where  such  a  statute  does  exist,  he  is  treated  as  offer- 
ing to  indemnify  to  the  statutory  extent  any  person  giving  credit  to  the 
company ;  and  when  such  credit  is  given,  this  offer  ripens  into  a  binding 
contract.*  Accordingly,  a  statute  repealing  a  provision  for  the  individual 
liability  of  stockholders  is  unconstitutional  and  void  as  to  existing  cred- 
itors.* On  the  other  hand,  statutes  imposing  liability  upon  stockholders 
cannot  be  retroactive,'  and  always  provide  that  the  stockholder  may  effect 
a  novation  of  his  liability  by  transferring  his  shares^ 

This  freedom  from  liability,  however,  does  not  follow  a  transfer  of  stock 
under  all  circumstances.  Although  the  English  courts  have  held  that  a 
shareholder  is  released  from  liability  by  an  absolute  conveyance  of  his  stock, 
irrespective  of  the  solvency  of  the  corporation  or  transferee,"  they  have 
been  ready  to  find  upon  slight  evidence  that  the  transfer  was  not  genuine.* 
Furthermore,  they  have  decided  that  where  the  directors  may  refuse  to 
register  a  transfer,  they  must  so  refuse  if  the  corporation  and  transferee  are 
insolvent.*^  Should  they  knowingly  register  such  a  transfer,  they  would  be 
guilty  of  a  tort  toward  the  creditors,  and  the  transferrer  would  not  be  allowed 
to  profit  thereby. "  And  if  the  stockholder  procured  such  registration  by 
suppressing  his  knowledge  of  the  transferee's  irresponsibility,  he  would  be 
guilty  of  fraud,  and  would,  therefore,  remain  liable.**  In  this  country  the 
courts  have  not  allowed  the  stockholder  to  escape  liability  by  transferring 
his  stock  when  such  transfer  is  made  with  knowledge  of  the  insolvency  of 
the  company  and  of  the  irresponsibility  of  the  transferee."  And  the  Circuit 
Court  of  Appeals  of  the  Seventh  Circuit  has  recently  decided  that  a  stock- 
holder in  an  insolvent  National  Bank  is  discharged  from  liability  if  he  has 
transferred  his  stock  to  a  person  able  to  perform  the  obligations  thereby 
cast  upon  him.  McDonald 'v.  Deivey^^T  C\\\.  Leg.  N.  174."  Mr.  Justice 
Grosscup  dissented  on  the  ground  that  one  transferring  his  stock  with 
knowledge  of  the  company's  insolvency  should  remain  Hable  even  though 
the  transferee  is  solvent. 

These  cases  present  a  conflict  between  the  desire  of  the  courts  on  the 
one  hand,  to  protect  the  creditors  and,  on  the  other,  to  enable  stock- 

2  Salmon  v.  Hamburg,  Ch.  Cas.  204 ;  Hume  v.  Windyaw,  i  Car.  L.  J.  217. 
8  Pollard  V.  Bradley,  87  U.  S.  520;  Gray  v.  Coffin,  9  Cush.  (Mass.)  192. 

*  Carol  V.  Green,  92  U.  S.  509.  But  see  McClaine  v.  Rankin,  U.  S.  Sup.  Ct, 
Mar.  6,  1905,  where  it  was  held  that  the  individual  liability  of  a  stockholder  in  a 
national  bank  is  statutory  and  not  contractual  for  purposes  of  the  statute  of 
limitations. 

*  Hawthorne  v.  Calef,  2  Wall.  (U.  S.)  10.  Such  a  provision,  however,  may  be 
repealed  as  to  future  debts.     Ochiltree  v.  Railroad  Co.,  21  Wall.  (U.  S.)  249. 

•  Fairchild  v.  Masonic  Hall,  71  Mo.  526. 

7  Veiller  v.  Brown,  18  Hun  (N.  Y.)  571 ;  Cleveland  v,  Burnham,  C5  Wis.  598. 

•  De  Pass's  Case,  4  DeG.  &  J.  544;  Queen  v.  Lambourn  Co.,  22  Q.  B.  D.  463. 

'  Costello's  Case,  2  DeG.  F.  &  J.  302 ;  Budd's  Case,  p  Beav.  143.  Nor  are  the 
English  courts  consistent  in  their  strict  interpretation  of  this  right  to  transfer, for  when 
a  transfer  is  made  on  trust  for  the  transferrer,  the  latter  remains  liable,  even  though 
the  company's  deed  contained  a  clause  that  trusts  should  not  be  recognized.  Chin- 
nock's  Case,  John.  714.  Again,  one  transferring  to  an  infant  or  to  a  married  woman 
remains  liable.     Mann's  Case,  L.  R.  3  Ch.  459,  n. 

1^  See  Payne's  Case,  L.  R.  9  Eq.  223 ;  Williams'  Case,  L.  R.  9  Eq.  225,  n. 

"  Eyre's  Case,  31  Beav.  177;  Bennett's  Case,  5  DeG.  M.  &  G.  284. 

i'^  See  Ex  parte  Parker,  L.  R.  2  Ch.  685. 

1'  Bowden  v.  Johnson,  107  U.  S.  251 ;  Stuart  v.  Hayden,  169  U.  S.  i ;  Earle  %  Car- 
son, 188  U.  S.  42. 

"  Miller  v.  Gt.  Republic  Ins.  Co.,  50  Mo.  55. 
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holders  to  deal  freely  with  their  stock.  Since  the  statutory  provisions  for 
the  transferability  of  stock  are  general,  this  limitation  is  an  act  of  judicial 
legislation,  and  the  creditors  should  get  no  greater  relief  than  justice  re- 
quires. That  the  transferee  may  become  insolvent  is  true,  but  the  same 
risk  exists  when  the  company  is  solvent.  Moreover  there  is  the  equal  dan- 
ger of  the  transferrer  becoming  insolvent.  The  decision  of  the  majority  in 
the  principal  case  seems  to  preserve  the  rights  of  all  concerned  since  it 
carries  out  the  mercantile  idea  of  making  stock  freely  transferable  and  at 
the  same  time  adequately  protects  creditors  in  their  right  of  recourse  against 
stockholders. 


Rights  and  Liabilities  under  Option  Contracts.  —  Options  have  been 
universally  construed  by  the  courts  as  binding  agreements  to  keep  an  ofifer 
open.  On  this  analysis,  the  acceptance  of  the  option  constitutes  the  con- 
summation of  a  bilateral  contract,  and  binds  both  parties.  Dicta  innumer- 
able to  this  effect  may  be  found  in  the  cases,  ^  both  in  actions  by  the  holder 
and  in  actions  by  the  giver  of  the  option.  Thus,  in  an  Alabama  case,^  where 
the  holder  of  the  option  attempted  to  withdraw  after  acceptance,  the  giver 
of  the  option  was  refused  specific  performance  only  because  he  was  unable 
to  make  a  good  title.  It  has  been  insisted,  however,  that  an  option  is  not  a 
contract  to  keep  an  offer  open,*  but  a  complete  unilateral  contract  in  which 
the  obligation  of  the  giver  of  the  option  is  subject  to  the  condition  precedent 
of  tender  of  payment  by  the  holder.  Under  this  view,  of  course,  the  latter 
does  not  become  bound  on  notification  of  acceptance.  The  choice  between 
the  two  views  would  seem  to  depend  simply  on  the  intention  of  the  parties. 
This  may  clearly  appear  in  the  agreement ;  when,  however,  as  is  usually  the 
case,  it  does  not,  the  general  understanding  of  business  men  should  govern, 
which  would  probably  favor  the  interpretation  of  the  courts.  Contracts 
for  the  sale  of  land,  the  usual  subject  of  options,  are  generally  bilateral ;  and 
it  is,  therefore,  not  unnatural  to  suppose  that  the  transaction  to  which  the 
option  contract  looks  forward  should  be  such  a  contract. 

On  either  theory,  however,  an  option  is  a  contract,  and  should  carry  the 
usual  rights  and  duties  of  a  contract.  Accordingly,  it  is  well  settled  that  an 
option  to  buy  land  will  be  specifically  enforced.  The  defense  of  lack  of  mu- 
tuality which  has  been  time  and  again  interposed  is  obviously  fallacious.  If 
the  option  is  an  offer,  both  parties  become  bound  by  the  acceptance,  and 
the  situation  differs  in  no  respect  from  that  in  an  ordinary  contract  of  sale.* 
If  it  is  not  an  offer,  the  giver  of  the  option  can,  nevertheless,  no  more  plead 
lack  of  mutuality  than  the  promisor  in  any  other  unilateral  contract  whose 
obligation  is  subject  to  a  condition  precedent.  Similarly,  the  great  weight 
of  authority  makes  an  option  assignable.  True,  the  option  frequently  runs 
to  the  assigns,  but  the  courts  do  not  rely  on  this  circumstance,*  and  will 
enforce  the  option  though  assigns  are  not  mentioned. •  It  is,  therefore, 
somewhat  surprising  to  find  the  West  Virginia  Supreme  Court  refusing  spe- 
cific performance  at  the  suit  of  an  assignee  of  an  option  to  purchase  land. 
Rease  v.  Kittle^  49  S.  E.  Rep.  150.     The  court  argues  that,  since  an  option 

1  See  Perry  v.  Paschal,  103  Ga.  134. 

2  Linn  v.  McLean,  80  Ala.  360. 

*  Professor  Langdell,  in  18  Harv.  L.  Rev.  i,  ii. 

*  See  Perry  v.  Paschall,  supra. 

*  See  Maughlin  v.  Perry,  35  Md.  352. 

*  Sec  Linn  v.  McLean,  supra. 
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is  an  offer,  it  is  no  more  assignable  than  an  ordinary  revocable  offer.  This 
reasoning  overlooks  the  fact  that  the  giver  of  the  option,  unlike  the  other 
offeror,  has  already  bound  himself  to  sell  the  land ;  and  this  contract  of  sale 
into  which,  at  the  will  of  the  holder  of  the  option,  the  option  will  ripen,  will 
be  freely  assignable.  As  the  decision  in  the  principal  case,  therefore,  in  no 
wise  protects  the  giver  of  the  option,  it  appears  simply  to  place  a  useless  clog 
on  the  freedom  of  business  transactions.  The  reasoning  of  the  case  seems, 
indeed,  to  furnish  an  example  of  one  of  those  super-refinements  of  legal 
logic  which  courts  generally  recognize  merely  to  dismiss.  The  case  finds 
some  support  in  the  analogy  of  the  Rhode  Island  doctrine  that  the  right 
of  the  holder  of  an  option  is  not  descendible,^  a  rule,  however,  only  less 
exceptional  than  that  in  the  principal  case.* 


Nature  of  a  Landowner's  Right  to  Kill  Game.  —  In  the  Roman 
law  the  ownership  of  dxiwaaX^  ferae  naturae^  even  when  upon  private  land, 
was  in  the  inhabitants  of  the  state  in  common ;  in  the  English  law  it  was 
in  the  sovereign  as  representative  of  the  people.^  Although  a  landowner 
acquired  property  in  animals  killed  upon  his  land,  the  state,  by  virtue  of  its 
ownership  of  the  animals  when  alive,  controlled  the  privilege  of  killing 
them.^  It  has,  therefore,  been  suggested  that  a  landowner's  right  to  shoot 
game  upon  his  own  land  is  not  an  interest  in  property,  but  merely  a  license 
granted  at  the  discretion  of  the  state  and  revocable  at  any  time.  As  the 
inhabitants  of  the  state  are  owners  in  common  of  the  wild  animals,  non- 
residents may  be  excluded  from  the  privilege  of  shooting  them  for  the 
reason  that  they  have  no  title.*  A  recent  Arkansas  case  refused  to  adopt 
this  theory.  A  statute  forbade  non-residents  to  shoot  and  fish  in  the  state. 
The  defendant,  a  non-resident,  who  owned  land  in  the  state,  pleaded  that 
the  statute  violated  the  Fourteenth  Amendment  in  that,  by  depriving  him 
of  a  property  right  which  other  proprietors  enjoyed,  it  failed  to  afford 
him  the  equal  protection  of  the  law.  The  court  sustained  his  contention. 
State  V.  Mallory,  83  S.  W.  Rep.  955. 

There  seems  to  be  no  reason  in  the  nature  of  things  why  the  state  origi- 
nally, as  owner  of  both  land  and  wild  animals,  should  not  have  granted  the 
land  and  withheld  the  right  to  shoot  the  animals.  But  the  weight  of  author- 
ity is  clear  that  the  state  made  no  such  reservation.  In  England  a  man  has 
a  common  law  right  to  shoot  game  on  his  land,  and  this  he  possesses  ratione 
soli}  It  is  recognized  as  a  property  right  which  may  be  granted  to  others, 
who  thereby  acquire  a  profit  d  prendre^  a  distinct  interest  in  the  land.*  Simi- 
larly, the  Supreme  Court  of  Canada  has  held  that  the  right  of  a  riparian  land- 
owner to  fish  on  non-navigable  waters  is  an  exclusive  right  attached  to  his 
interest  in  the  land,  and  that  an  attempt  of  the  state  to  grant  a  license  to  one 
landowner  and  not  to  another  was  an  arbitrary  interference  with  property 

^  Newton  v,  Newton,  11  R,  T.  390. 

*  See  McCormick  v.  Stephany,  57  N.  J.  Eq.  257. 

^  Inpt.  Just.  bk.  2,  pt.  I,  §  12 ;  2  Bl.  Com.  414. 
2  2  Bl.  Com.  410. 

*  See  Geerz'.  Connecticut,  161  U.  S.  519;  Magner  v.  People,  97  111.  520. 

*  Coke,  4  Inst.  304 ;  Keble  z\  Hickringill,  11  Mod.  Rep.  75.  See  Blades  v,  Higga^ 
II  H.  L.  Cas.  621,  630. 

6  Webber  v.  Lee,  9  Q.  B.  D.  315. 
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rights.*    Some  jurisdictions  in  the  United  States  have  decisions  to  the  same 
effect^ 

It  is  true  that  although  the  landowner  has  a  property  right,  the  state  may 
absolutely  suspend  it  by  the  exercise  of  its  police  power  in  order  to  preserve 
a  necessary  food  supply.  Under  such  circumstances,  however,  the  inher- 
ent right  would  still  exist  and  would  revive  the  moment  the  restriction  were 
removed,  and  the  law  would  bear  equally  upon  all.  But  if  the  landowner 
has  only  a  revocable  license,  the  state  could  withdraw  the  privilege  arbitra- 
rily from  all  or  any,  and  could  grant  it  again  to  a  few,  with  or  without  charge. 
Public  policy  alone  should  forbid  the  adoption  of  a  rule  making  possible  so 
rude  a  departure  from  established  practice. 


Character  of  Third  Persons  as  Evidence  of  their  Acts.  —  What- 
ever may  be  the  probative  value  of  character  evidence  in  general,  it  is  usu- 
ally inadmissible  where  offered  merely  to  prove  or  disprove  an  act.^  This 
rule,  however,  is  not  without  exceptions.  Thus,  the  accused  in  criminal 
trials  is  permitted  to  ofifer  evidence  of  his  good  character,  although  the 
prosecution  may  attack  his  character  only  in  rebuttal.  And  in  certain  cases 
where  the  act  of  a  person  not  a  party  to  the  suit  becomes  material,  estab- 
lished usage  sanctions  the  admission  of  character  evidence.  In  statutory 
prosecution  for  adultery,  for  instance,  evidence  of  the  moral  character  of  the 
person  with  whom  the  defendant  is  alleged  to  have  committed  the  act,  is 
held  admissible.^  And  when  bastardy  is  in  issue,  the  character  of  the 
mother  may  be  shown.*  Similarly,  evidence  of  the  character  of  animals  is 
held  competent  as  bearing  on  the  commission  by  them  of  alleged  vicious 
acts.*  In  homicide  cases,  where  the  plea  is  self-defense,  it  has  been  said 
that  evidence  of  the  character  of  the  deceased  is  admissible  to  support 
testimony  that  he  actually  attacked  the  defendant.*  There  are  many  dkta 
and  a  few  decisions  to  this  effect.  The  majority  of  courts,  however,  still 
emphasize  the  necessity  of  proving  the  defendant's  knowledge  of  the  char- 
acter of  the  deceased,  which  would  indicate  that  such  evidence  is  admissible 
only  to  show  reasonable  apprehension  on  the  part  of  the  accused.* 

A  late  Texas  case  is  typical  of  the  tendency  of  some  courts  to  extend 
the  scope  of  these  exceptions.  The  defendant,  for  the  purpose  of  reducing 
a  homicide  to  murder  in  the  second  degree,  testified  that  he  had  found  the 
deceased  in  adultery  with  his  wife,  the  daughter  of  the  deceased.  The 
court  admitted  evidence  of  the  vicious  character  of  the  deceased  as  tend- 
ing to  show  the  offense  charged  against  him.     Orange  v.  State,  83  S.  W. 

•  Venning  v.  Steadman,  9  Can.  Supreme  Ct  R.  206. 
7  Payne  v.  Sheets,  55  Atl.  Rep.  656  (Vt.). 

1  Thayer,  Prel.  Treat.  Ev.  525. 

•  blackman  v.  State,  36  Ala.  205;  Commonwealth  v.  Gray,  129  Mass.  474.  But  see 
Guinn  v.  State,  65  S.  W.  Rep.  376  (Tex.). 

^  Pendrell  v.  Pendrell,  2  Stra.  924;  Fall  v.  Overseers,  etc.,  Augusta  Co.,  3  Munf. 
(Va.)  495- 

•  Broderick  v.  Higginson,  169  Mass.  482.  Compare  also  with  the  foregoing  excep- 
tions, Rowt*s  Adm'r  v.  Kile's  Adm'r,  Gilmer  ( Va  )  202  ;  Marble  v.  Marble,  36  Mich. 
386. 

•  Wigmorc,  Gr.  Ev.  38 ;  i  Wigmore,  Ev.  63,  and  cases  cited.  Cf,  Chase  v.  State, 
46  Miss.  683. 

^  De  Arman  v.  State,  71  Ala.  351 ;  State  v,  Hensley,  94  N.  C.  1021 ;  People  v. 
Rodawald,  177  N.  ir.408. 
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Rep.  385.  If  such  free  use  of  character  evidence  is  well  founded,  the 
transition  is  easy  to  a  general  exception  allowing  evidence  of  the  character 
of  third  persons  whenever  it  is  material.'  If,  on  the  other  hand,  the  gen- 
eral rule  is  grounded  in  experience  and  justice,  its  application  ought  not  to 
be  further  limited.  While  good  character  has  a  material,  though  uncertain, 
value  in  disproving  a  depraved  act,  bad  character  is  of  less  weight  in  prov- 
ing the  commission  of  a  particular  act.  The  fact  that  a  man  is  capable  of 
a  certain  crime  tends  only  remotely  to  show  that  he  was  actually  commit- 
ting it  at  a  particular  time.  Moreover,  character  evidence  is  likely  to  be 
colored  by  individual  prejudice,  and  it  is  also  of  so  vague  a  nature  and  so 
difficult  to  test  by  cross-examination,  that  it  may  go  to  the  jury  unshaken, 
though  manufactured  to  suit  the  needs  of  the  case.  Obviously,  too,  although 
the  degradation  of  the  person  injured  has  no  bearing  upon  the  degree  of 
the  defendant's  crime,  it  is  hardly  possible  that  the  jury's  estimate  of  his 
guilt  will  not  be  influenced  by  it  Because  of  the  inherent  weakness  of 
character  evidence,  and  the  unwarranted  effect  it  is  likely  to  have  on  the 
jury,  it  would  appear  to  be  the  safer  course  to  adhere  to  the  general  rule, 
save  in  the  cases  where  precedent  has  established  exceptions. 


Payment  into  Court  as  an  Admission  of  Liabilftv.  —  When  payment 
into  court  by  a  defendant  was  first  allowed,  the  money  was  brought  in  under 
a  rule  of  court,  that,  unless  the  plaintiff  accepted  it  in  discharge  of  his 
claim,  the  amount  should  be  struck  from  the  declaration.^  By  the  General 
Rules  of  Trinity  Term,  i  Vict.,*  however,  it  was  provided  that  such  payment 
should  in  all  cases  be  pleaded.  It  had  already  been  decided  that  a  tender 
could  not  be  pleaded  concurrently  with  a  denial  of  liability  on  the  same 
cause  of  action,'^  although  the  pleading  of  inconsistent  defenses  was  permis- 
sible at  the  discretion  of  the  court.*  On  the  same  principle,  it  was  now  held 
that  payment  into  court  could  not  be  pleaded  in  conjunction  with  a  denial 
of  the  cause  of  action  thereby  admitted.'  This  remained  the  rule,  until  a 
decision  under  the  Judicature  Acts  of  1873  and  1875*  effected  the  radical 
change  of  allowing  the  plea  of  payment  into  court  concurrently  with  any 
defense  denying  the  cause  of  action.  The  decision  might  at  first  appear  a 
necessary  consequence  of  the  new  statutes  stripping  the  court  of  its  dis- 
cretionary powers  in  permitting  inconsistent  defenses ;  but  this  view  disre- 
gards the  fundamental  question,  whether  a  proceeding  which  amounts  to 
conclusive  admission  of  the  right  of  action  can  properly  be  termed  a  defense 
at  all,  though,  by  a  technical  rule  of  procedure,  it  appears  on  the  record  as  a 
plea.  On  this  latter  reasoning  the  court  in  an  early  Massachusetts  case ' 
summarily  disposed  of  the  contention  that  to  refuse  a  defendant  who  had 
paid  money  into  court  the  right  to  deny  the  cause  of  action  would  be  to 
violate  the  statute  allowing  inconsistent  defenses.     The  case  is  in  accord 

7  I  Wigmore,  Ev.  68. 

1  See  I  Tidd's  Pr.,  6th  ed.,  650.  The  New  Jersey  practice  would  appear  to  be  the 
same.     See  Levan  v.  Sternfeld,  55  N.  J.  Law  41. 

2  See  3  Chitty.  Pr.  577. 

»  Maclellan  v.  Howard,  4  T.  R.  194 ;  Jenkins  v.  Edwards,  5  T.  R.  97. 

*  St.  4  Anne,  c.  xvi.  §  4. 

^  Thompson  v.  Jackson,  i  Man.  &  G.  242. 

•  Berdan  v.  Greenwood,  \  Ex.  D.  251.  Followed,  and  the  rule  extended  to  the  plea 
of  truth  in  an  action  for  libel  in  Hawkesley  v.  Bradshaw,  5  Q.  B.  D.  302. 

7  Bacon  v.  Charlton,  61  Mass.  581. 
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with  the  universal  American  rule,'  and,  if  the  premise  on  which  it  proceeds 
is  admitted,  it  is  unimpeachable. 

Obviously,  then,  the  English  rule  can  be  upheld  only  by  regarding  payment 
into  court  as  not  necessarily  an  admission  of  the  cause  of  action.  But,  then, 
what  is  it  ?  It  cannot  be  construed  as  an  offer  of  compromise,  made,  through 
the  court,  at  the  last  moment ;  for,  on  payment  into  court,  the  money  be- 
comes the  property  of  the  plaintiff  whatever  the  outcome  of  the  action. 
Perhaps  it  may  best  be  interpreted  as  a  sort  of  premium  paid  by  the  defend- 
ant to  secure  himself  against  payment  of  costs  in  case  he  is  correct  in  his 
judgment  that  the  plaintiff  has  no  right  of  action  for  an  amount  beyond  that 
tendered.  Provided  such  is  actually  his  intention,  it  seems  reasonable 
enough  to  allow  him  this  privilege,  since  the  plaintiff  can  in  no  wise  be 
prejudiced  thereby.' 

In  a  recent  case  of  first  impression  on  the  point,  the  St  Louis  Court  of 
Appeals  has  followed  the  American  rule.  Wells  v.  Missouri  Edison  Co,,  84 
S.  VV.  Rep.  204.  The  case,  however  was  a  tort  action,  in  which  paymen 
into  court  is  not  a  common  law  right,  having  been  first  given  by  statute.*^ 
Since  no  such  statute  exists  in  Missouri,  it  had  previously  been  held  that  in 
such  an  action  payment  into  court  will  not  avail  the  defendant  to  escape  the 
payment  of  costs,  though  the  recovery  is  for  a  smaller  amount  than  that 
brought  in."  But  if  payment  into  court  by  the  defendant  in  tort  actions  is 
void,  it  should  be  nugatory  as  well  in  respect  of  benefits  to  be  derived 
therefrom  by  the  plaintiff  as  by  the  defendant.  The  principal  case,  there- 
fore, can  be  supported  only  if  it  overrules  the  earlier  case. 


Effect  of  Ultra  Vires  Transactions.  —  When  the  sovereign  gave 
definite  effect  to  the  idea  that  the  act  of  a  community  of  men  should  be 
distinguished  from  their  several  acts  by  erecting  the  community  into  an 
artificial  legal  person,^  the  courts  naturally  had  to  pass  upon  the  rights  and 
liabilities  of  this  new  being.  In  its  nature  they  found  its  limitations. 
Being  invisible,  it  could  appear  only  by  attorney  ;  *  and  being  intangi- 
ble, it  could  not  suffer  or  commit  personal  injuries.*  Having  no  soul,* 
it  could  not  commit  a  crime*  or  take  an  oath.'  All  these  limitations 
were  inherent  in  its  nature,  and  not  due  to  any  legal  prohibition. 
Even  in  requiring  a  seal,  the  courts  merely  followed  the  custom  of  cor- 

•  See  I  Greenleaf,  Ev.,  i6th  ed.,  §  205. 

^  See  the  opinions  of  Thesiger,  L.  J.,  in  Berdan  v.  Greenwood,  supra,  and  of  Lord 
Bramwell,  L.  J.,  in  Hawkesley  v.  Bradlshaw,  supra.  On  this  point,  too,  later  English 
legislation  is  suggestive.  By  Rules  of  the  Supreme  Court,  1883,  Order  XXII.  rule  6,  it 
is  provided  that,  when  payment  into  court  is  accompanied  by  an  express  denial  of  the 
right  of  action,  and  when  the  plaintiff  persists  in  his  suit,  and  recovers  less  than  the 
amount  tendered,  the  difference  shall  be  returned  to  the  defendant.  It  would  seem, 
also,  that,  when  the  payment  is  unaccompanied  by  such  denial,  the  old  practice  has 
been  restored,  and  the  defendant  cannot  show  that  no  cause  of  action  exists.  See 
Dumbleton  v,  Williams,  102  L.  T.  384. 

10  St.  3  &  4  Will.  IV.  c.  42,  §  21. 

11  Joyner  v,  Bentley,  21  Mo.  App.  26. 

1  I  Poll.  &  Mait.  Hist  Eng.  Law,  2d  ed.,  502,  669  et  seq. 
«  Brooke  Abr.  tit,  Corp.  63. 

•  Brooke  Abr.  tit.  Corp.  63.    This  has  been  doubted.    Sec  Grant,  Corp.  278. 

•  Tipling  V,  Pexall,  2  Hulst.  233. 

•  See  Case  of  Sutton's  Hospital,  10  Co.  22  b,  32  b. 

•  Wych  V,  Meal,  3  P.  Wms.  310. 
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porate  action.'  In  fact,  the  Statutes  of  Mortmain  were  the  first  to  deprive 
corporations  of  privileges  which  both  they  and  individuals  were  capable  of 
exercising.     But  these  statutes  did  not  change  their  nature. 

When,  however,  the  question  of  the  effect  of  ultra  vires  transactions  first 
came  before  courts  of  the  nineteenth  century,  the  principles  of  agency  were 
sufficient  to  overcome  the  difficulties  which  beset  the  ancient  lawyers  on 
account  of  their  pseudo-anthropomorphic  conception.  Nevertheless,  many 
courts  seem  to  have  confounded  the  older  idea  of  inherent  limitations  with 
an  idea  of  disability  arising  from  lack  of  authorization  by  charter.'  As  a 
result,  the  law  is  in  confusion.  Many  cases  go  to  the  extent  of  saying 
that  an  ultra  vires  transaction,  whether  executed  or  executory,  is  absolutely 
void.  Shawv.  National,  etc.^  Bank,  132  Fed.  Rep.  658  ;  Anglo-American, 
etc.,  Co.  V.  Lombard,  132  Fed.  Rep.  721.  Most  of  the  authorities,  how- 
ever, agree  in  refusing  to  enforce  a  wholly  executory  ultra  vires  contract,* 
and  also  in  refusing  to  overthrow  the  transaction  if  completely  executed  on 
both  sides.  ^®  If  one  party  has  fully  performed,  and  thereby  conferred  a 
benefit  upon  the  other,  the  courts  are  almost  evenly  divided  as  to  holding 
the  party  benefited  to  his  bargain.  ^^  And  where  the  act  done  is  within  the 
apparent  power  of  a  corporation,  so  that  only  its  officers  have  means  of 
knowing  whether  the  contract  is  ultra  or  intra  vires,  some  courts  enforce 
it.^*  Moreover,  in  many  of  these  cases,  the  ultra  vires  transaction  is  held 
so  far  effective  as  to  give  one  of  the  parties  quasi-contractual  rights." 

Upon  principle,  as  well  as  historically,  the  theory  that  a  transaction  is 
absolutely  void  simply  because  it  is  ultra  vires  is  without  foundation.  Un- 
der this  theory  no  corporation  could  commit  a  tort  or  a  crime  or  do  any- 
thing to  justify  quo  warranto  proceedings  on  the  part  of  the  State,  'i'he 
argument  that  in  such  cases  a  corporation  is  acting  not  in  excess  but  in 
abuse  of  its  powers  is  untenable,  for  abuses,  as  well  as  excesses,  are  strictly 
beyond  the  powers  granted  in  the  charter.  The  true  doctrine  would 
seem  to  be  that  a  corporation  has  the  power  to  do  anything,  while  its 
charter  defines  the  limits  of  its  authority.  Lack  of  authorization  is  not 
equivalent  to  absolute  statutory  prohibition;^*  but  the  stockholders  and 
creditors  have  the  right  to  rely  upon  the  terms  of  the  charter,  and,  therefore, 
to  object  to  ultra  vires  transactions."  Upon  this  ground  it  has  been  ably 
argued  that,  in  the  absence  of  objection  by  creditors  or  stockholders,  all 
ultra  vires  ixzxiszcxXons  should  be  enforced."  This  contention,  however, 
disregards  the  interest  of  the  public  in  controlling  and  limiting  corporate 
action  within  the  bounds  imposed  by  charter.     It  is  this  public  policy  which 

T  I  Poll.  &  Mait.  Hist.  Eng.  Law,  2d  cd.,  683. 

•  Thomas  v.  Railroad  Co.,  loi  U.  S.  71,  82  et  seq.  ;  Davis  v.  Old  Colony  R.  Co.,  131 
Mass.  258.    See  South,  etc,  Ry.  v.  Great  Northern  Ry.,  9  Exch.  Rep.  55, 84. 


•  Nassau  Bank  v.  Jones,  95  w.  Y.  115. 
w  Long  z/.  Georgia  Pacific  Ky.  Co.,  91  Ala.  519. 
^  Bissell  V.  Mich.  Southern,  etc.,  Ry.  Cos.,  22  N.  Y.  258,  per  Comstock,  C.  J. ; 


National  Bldg.,  etc.,  Ass'n  v.  Home  Savings  Bank,  181  111.  35. 

1^  Monument  Natl  Bank  v.  Globe  Works,  loi  Mass.  57. 

*»  McCormick  v.  Market  Bank,  165  U.  S.  538. 

^*  Sometimes  statutes  forbid  a  corporation  to  do  ultra  vires  acts.  In  such  a  case  the 
court  must  decide  what  the  statute  means,  and  apply  the  law  in  regard  to  any  illegal 
contract.  See  20  N.  J.  Eq.  542,  562,  564.  Similarly  in  deciding  the  effect  of  the 
Mortmain  Acts,  the  courts  decided  that  the  transaction  was  void  as  to  superstitious 
corporations,  but  voidable  as  to  other  corporations.  It  is  important  to  distinguish  such 
cases  from  simple  ultra  vires  acts. 

"  Colman  v.  Eastern  Counties  Ry.  Co.,  10  Beav.  i. 

w  Professor  George  Wharton  Pepper  in  9  Harv.  L.  Rev.  255. 
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seems  to  explain  the  refusal  of  the  courts  to  enforce  such  contracts  when 
purely  executory.  Though  the  corporation  has  acted,  the  courts  refuse  to 
give  effect  to  those  acts.  But  when  the  contract  is  fully  performed  in  good 
faith  on  one  side,  the  public  policy  against  its  enforcement  is  overbalanced  by 
the  hardship  which  such  refusal  would  cause.  The  disability,  being  imposed 
for  reasons  of  public  good,  should  be  removed  by  the  same  considerations. 


ExERasE  OF  General  Corporate  Power  for  Particular  Ultra 
Vires  Purpose.  —  Although  the  proposition  that  anyone  dealing  with  a 
corporation  must  at  his  peril  take  notice  of  its  charter  or  articles  of  associa- 
tion, and  cannot  recover  on  a  contract  in  the  making  of  which  its  corporate 
powers  have  been  exceeded,  is  accorded  general  recognition  as  an  estab- 
lished rule  of  law,*  nevertheless  there  exists  on  the  part  of  the  courts  a  de- 
cided tendency  to  seize  upon  any  exceptional  circumstances  as  a  basis  for 
enforcing  these  ultra  vires  contracts.  Accordingly,  the  rule  is  qualified  in 
cases  where  a  corporation  has  a  certain  general  power  and  the  circumstances 
are  such  that  whether  the  particular  exercise  of  this  power  is  ultra  vires 
depends  on  facts  peculiarly  within  the  knowledge  of  the  officers  of  the  cor- 
poration. The  nature  of  this  qualification  is  represented  by  the  following 
classes  of  cases:  (i)  A  corporation  with  power  to  issue  negotiable  paper 
in  the  course  of  its  business  is  liable  on  its  accommodation  note  in  the  hands 
of  an  innocent  holder  for  value.*  (2)  A  corporation  with  power  to  incur 
indebtedness  up  to  a  certain  fixed  amount  is  liable  to  one  who  in  good  faith 
loans  it  money  in  excess  of  that  amount'  (3)  By  analogy,  it  has  recently 
been  held  that  where  a  corporation  with  power  to  borrow  money  for  the  pur- 
poses of  its  business  exercises  that  power  for  another  purpose,  the  loan  is 
not  thereby  invalidated  in  the  absence  of  knowledge  by  the  lender  of  the 
improper  purpose  of  the  loan.  In  re  David Fayne  &*  Co.,  Limited,  [1904] 
2  Ch.  608. 

This  leads  to  a  consideration  of  the  effect  of  knowledge,  on  the  part  of 
the  contracting  party,  of  the  extraneous  facts  which  render  a  contract  ultra 
vires.  It  might  be  contended  that  actual  notice  is  equivalent  to  notice 
presumed  by  the  law  in  matters  entirely  outside  the  scope  of  the  corporate 
business,  and  that,  where  the  reason  for  the  qualification  does  not  exist,  the 
rules  applicable  to  ultra  vires  contracts  in  general  should  prevail.  Such  un- 
doubtedly would  be  the  result  in  the  first  two  classes  of  cases.  The  third 
class,  however,  in  spite  of  the  importance  attached  by  the  court  in  the  prin- 
cipal case  to  the  absence  of  knowledge  of  the  improper  purpose  of  the  loan, 
is  to  be  distinguished  on  the  ground  that  such  contracts  are  not  in  fact  ultra 
vires.  When  a  corporation  issues  an  accommodation  note  or  borrows  money 
in  excess  of  a  fixed  limit,  the  transaction  per  se  is  ultra  vires,  and  the  con- 
tracting party  is  a  participant  in  that  ultra  vires  transaction ;  but  when  a 
corporation  exercises  its  general  borrowing  power  for  an  improper  purpose, 
it  is  the  improper  application  of  the  funds  that  is  ultra  vires,  and  in  that 
part  of  the  transaction  the  lender  is  not  directiy  concerned.  In  contracts 
between  individuals  for  the  sale  of  goods,  bare  knowledge  by  a  vendor  that 
an  unlawful  use  is  to  be  made  of  the  goods  sold  will  not  prevent  recovery  of 

1  Morawetz,  Private  Cor|>orations,  2d  ed.,  §  591. 

^  Monument  National  Bank  v.  Globe  Works,  loi  Mass.  57. 

*  Ossipee,  etc.  Manufacturing  Co.  v,  Canney,  54  N.  H.  295. 
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the  contract  price/  although  anything  amounting  to  participation  in  the  un- 
lawful act  will  bar  that  recovery.*  By  analogy  it  is  believed  that,  in  the  third 
class  of  cases,  the  lender  should  be  aUowed  to  recover  regardless  of  notice. 
In  further  support  of  this  contention  it  is  to  be  noted  that  if  the  improper 
purpose  of  the  officers  of  the  corporation  should  be  subsequently  abandoned 
and  the  funds  properly  applied,  mere  knowledge  on  the  part  of  the  lender 
of  the  preliminary  wrongful  intent  would  surely  not  be  sufficient  ground  for 
invalidating  the  contract.  This  distinction,  therefore,  seems  one  upon  which 
courts  may  properly  seize  in  permitting  a  lender  with  notice  of  the  wrongful 
purpose  of  the  loan  to  recover  against  the  corporation.* 


RECENT  CASES. 

Admissions  —  Admissions  by  Conduct  —  Payment  into  Court.  —  In  an  ac- 
tion of  tort  for  personal  injuries,  the  defendant  pleaded  a  general  denial  and  paid 
money  into  court.  Held^  that  the  cause  of  action  is  conclusively  admitted,  leaving  only 
the  question  of  damages  to  be  tried.  Wells  v.  Missouri  Edtson  Co.y  84  S.  W.  Rep. 
204  (Mo.,  St.  Louis  Ct.  App.).    See  Notes,  p.  460. 

Bankruptcy— Provable  Claims  — Part  Payment  for  Breach  of  Trust 
BY  Co-Trustee.  —  By  a  compromise  effected  with  one  of  two  co-trustees  who  were 
jointly  and  severally  liable  for  a  breach  of  trust,  the  cestm  qtu  trust  received  a  part  of 
the  sum  found  to  be  due.  The  other  co-trustee  was  insolvent.  Held^  that  the  cestui 
may  prove  against  the  insolvent  estate  the  full  amount  of  the  damages  sustained  by  the 
breach  of  trust  without  deducting  the  sum  already  received.  Edwards  v.  Hood-Barrs, 
21  T.  L.  R.  89  (Eng.,  Ch.  D.). 

As  the  party  injured  may  bring  separate  actions  against  each  of  several  joint  tort- 
feasors, so  may  a  cestui  que  trust  prove  his  claim  for  a  breach  of  trust  against  the  in- 
solvent estate  of  each  of  his  co-trustees.  Ex  parte  Poulson^  DeG.  79.  But  a  claim 
against  any  one  of  several  joint  tortfeasors  is  satisfied  in  England  by  a  judgment  against 
any  of  the  others,  and  in  the  United  States  by  a  satisfaction  of  such  judgment.  Brins- 
mead  v.  Harrison^  L.  R.  7  C.  P.  547  ;  Lcvefoy  v.  Murray,  3  Wall.  (U.  S.^  i.  It  follows 
that  where  a  compromise  secures  part  satisfaction  from  one  of  those  liable,  the  claim 
against  the  other  parties  shoulcl  be  correspondingly  reduced.  Ellis  v.  Esson,  50 
Wis.  138.  Where  the  other  parties  are  insolvent  the  rule  should  apparently  hold  as 
to  claims  against  their  estates.  Cf.  In  re  Pulsifer,  14  Fed.  Rep.  247.  The  point  is, 
however,  said  to  be  new  in  England,  and  does  not  seem  to  have  been  directly  ad- 
judicated in  this  country.  Nor  is  assistance  to  be  obtained  from  the  cases  where  after 
part  payment  by  a  surety  the  creditor  has  still  been  permitted  to  prove  for  his  whole 
debt ;  for  the  total  amount  provable  remains  in  such  cases  unchanged,  the  only  ques- 
tion being  as  to  those  entitled  to  prove  it.    See  16  Harv.  L.  Rev.  139. 

Bills  and  Notes  —  Checks  —  Effect  of  Duplicate  Check. — The  defendant, 
the  payee  of  a  check,  indorsed  it  to  the  plaintiff,  who  lost  it.  Nearly  seven  months  later 
the  plaintiff  obtained  a  duplicate  from  the  drawer  which  the  defendant  indorsed  but 
which  the  drawee  refused  to  pay  for  lack  of  funds.  Held^  that  the  payee's  indorse- 
ment of  the  duplicate  is  only  an  acknowledgment  of  his  original  liability  from  which 
the  plaintiff's  laches  has  already  discharged  him.  Lertnsv.  Commercial  National  Bank, 
83  S.  W.  Rep.  423  (Tex.,  Civ.  App.). 

The  plaintiff's  laches  constituted  a  good  defense  to  the  liability  of  the  defendant  on 
the  original  check,  since  the  loss  of  it  did  not  dispense  with  a  regular  presentment  for  pay- 
ment. Thackray  v.  Blackett,  j  Camp.  N.  P.  164.  And  the  indorsement  of  the  duplicate 
check  by  the  payee  charged  him  with  no  new  liability  to  the  plaintiff.     See  Benton  v. 

*  Cheney  v.  Duke,  10  Gill  &  J.  (Md.)  11 ;  Hodgson  v.  Temple,  5  Taunt  181. 

*  Wheeler  v,  Russell,  17  Mass.  258. 

•>  Wright  V.  Hughes,  119  Ind.  324;  Bradley  v,  Ballard,  55  111.  413;  In  re  Contract 
Corporation,  L.  R.  8  Eq.  14. 
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Martin,  40  N.  Y.  345.  But  the  defense  of  laches  on  the  original  obligation  may  be 
waived  by  an  admission  of  liability  or  a  promise  to  pay  after  notice  of  the  facts  con- 
stituting a  release.  Thornton  v.  iVynn^  25  U.  S.  183.  The  indorsement  of  the  dupli- 
cate, while  creating  no  new  liability,  might,  under  some  circumstances,  be  conclusive 
evidence  of  a  waiver  of  the  plaintiff's  laches.  See  Bank  o^  Gilby  v.  Farnsworth^  18 
L.  R.  A.  841  (N.  Dak.).  But  in  this,  as  in  most  cases,  the  fairer  inference  seems  to  be 
that  the  indorsee  was  intended  to  be  given  only  the  rights  which  he  might,  at  that 
time,  have  had  on  the  original  instrument. 

Bills  of  Lading  — Acceptance  — Failure  of  Shipper  to  Read  Terms.— 
The  plaintiff  entered  into  a  written  contract  for  the  transportation  of  goods  by  the 
defendant  to  a  point  beyond  its  line,  by  which  the  defendant  assumed  responsibility  for 
the  carriage  of  the  goods  by  the  line  to  which  it  was  to  deliver  them.  The  goods  were 
shipped  and  afterwards  a  bill  of  lading  was  issued  containing  a  stipulation  that  the 
defendant  would  not  be  liable  beyond  its  own  line.  The  plamtiff  hypothecated  the 
bill  of  lading  without  reading  it.  Held^  that  the  original  contract  controls.  Northern 
Pacific  Ry.  Co»  v.  American  Trading  Co.^  25  Sup.  Ct.  Rep.  84. 

Generally,  in  the  absence  of  fraud,  acceptance  of  a  bill  of  lading  by  a  shipper  makes 
it  the  contract  of  carriage  according  to  its  terms,  whether  the  shipper  has  read  them  or 
not,  and  notwithstanding  that  they  are  inconsistent  with  a  prior  oral  agreement.  Cer- 
mania  Fire  Insurance  Co,  v.  Memphis^  etc.,  R.  R.  Co.,  72  N.  Y.  90;  Grace  v.  Adams,  100 
Mass. 
general 
the  bill, 

would  seem  that  business  custom  would  charge  one  with  this  implied  assent  as  much 
when  the  previous  contract  was  written  as  when  oral,  and  that  the  fact  that  the  goods 
had  gone  forward  before  the  issuance  of  the  bill  would  not  affect  this  assent.  Contra, 
Bositoick  V.  Baltimore,  etc.,  R.  R.  Co.,  45  N.  Y.  712.  On  this  reasoning  the  result  of 
the  principal  case  appears  questionable.  But,  though  the  point  was  not  considered  by 
the  court,  the  defendant  apparently  save  no  consideration  for  the  inconsistent  terms 
of  the  bill,  and  the  case  might  have  been  rested  on  that  ground. 

CoNFLicr  OF  Laws—  Bankruptcy  and  Insolvency  —  Whether  State  Law 
Governs  Admissibility  of  Claim  in  Bankruptcy  Court.  —  Under  a  statute  reg- 
ulating the  rights  of  married  women  the  state  courts  had  held  that  a  claim  by  a  married 
woman  for  money  loaned  to  her  husband  from  her  separate  estate  was  not  enforceable 
either  in  law  or  in  equity.  The  plaintiff,  a  married  woman,  sought  to  prove  in  a  court 
of  bankruptcy  a  claim  for  money  loaned  from  her  separate  estate  to  an  insolvent  firm 
of  which  her  husband  was  a  partner.  Held,  that  the  claim  is  allowable.  James  v. 
Gray,  131  Fed.  Rep.  401  (C.  C.  A.,  First  Circ). 

I'he  federal  courts  sitting  in  the  different  sutes  regularly  seek  to  follow  the  rules  of 
law  which  prevail  in  those  states.  Detroit  v.  Osborne,  13J  U.  S.  492.  Their  jurisdic- 
tion in  equity,  however,  is  said  to  allow  them  to  administer  an  equity  of  their  own, 
independent  of  the  rules  prevailing  in  the  various  states.  Neves  v.  Scott,  13  How. 
(U.  S.)  268.  Under  this  doctrine,  the  claim  in  the  principal  case  being  merely  equitable, 
the  court  of  bankruptcy,  sitting  with  eouitable  powers,  felt  that  it  could  deade  whether 
it  was  valid  or  not  without  regard  to  the  previous  state  decisions.  This  view  may  be 
further  reinforced  by  the  theory  that,  since  the  federal  courts  have  a  concurrent  juris- 
diction with  the  courts  of  the  state,  they  are  in  no  way  bound  to  follow  the  decisions  of 
the  latter.  Cf.  Swift  v.  T^son,  16  Pet.  (U.  S.)  i.  Upon  the  weight  of  authority,  how- 
ever, it  would  seem  that  both  in  law  and  in  equity  the  substantive  rights  of  parties 
under  contracts  made  within  the  state  should  be  controlled  by  the  construction  placed 
by  the  state  courts  upon  the  statutes  regulating  such  contracts.  Missouri,  etc.,  Co.  v. 
Kruming^  172  U.  S.  351 ;  Lloyd  v.  Fulton,  91  U.  S.  479. 

Conflict  of  Laws  —  Liability  of  Stockholders  —  What  Law  Governs.— 
By  its  articles  of  incorporation  an  English  limited  company  was  empowered  to  ap- 
point an  agent  to  do  all  such  acts  as  might  l)e  necessary  to  comply  with  the  law  of  any 
country  where  it  might  carry  on  business.  It  transacted  business  in  California,  where 
each  stockholder  of  a  corporation  was,  by  statute,  individually  liable  for  its  debts. 
The  plaintiff  sued  the  defendant,  a  stockholder,  in  England  for  a  debt  contracted 
by  the  company  in  California.  Held,  that  the  plaintiff  cannot  recover.  Risdon  Iron 
and  Locomotive  Works  v.  Furness,  21  T.  L.  R.  179  (Eng.,  K.  B.  D.).    See  Notes,  p.  452. 

Constitutional  Law  — Class  Lfxjislation  — Act  Allowing  Private  Claim 
against  State.  —  The  Constitution  of  New  York  provided  that  the  legislature 
should  not  "allow  any  private  claim  against  the  state."  Const.  (1874)  Art.  iii,  §  19. 
The  state  conveyed  land  to  the  plaintiff  for  value  by  letters  patent  which  should  "  in 

30 
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no  case  operate  as  a  warranty  of  title."  The  title  proving  invalid,  a  special  enactment 
conferred  jurisdiction  on  the  Court  of  Claims  to  determine  the  plaintiff's  claim  for 
damages  and  to  enter  judgment  therefor.  Held^  that  although  the  enactment  author- 
izes a  judgment  for  the  plaintiff  despite  the  lack  of  warranty,  it  does  not  violate  the 
constitution.  Two  justices  dissentea.  Wheeler  v.  State  of  New  York,  97  N.  Y.  A  pp. 
Div.  276. 

The  New  York  courts  have  upheld  special  enactments  aathorizing  the  Court  of 
Claims,  in  actions  for  labor  and  materials  furnished  the  state,  to  disallow  the  defense 
of  lack  of  authority  on  the  part  of  the  officials  who  contracted.  Amerkan  Bank  Note 
Co.  v.  State  of  New  York^  64  N.  Y.  App.  Div.  223.  Obviously,  the  legLslature,  having 
power  to  authorize  officials  to  execute  certain  contracts,  has  power  to  ratify  the  acts  of 
officials  in  executing  such  contracts  in  excess  of  their  authority.  (/Hara  v.  State  of 
New  York,  1 1 2  N.  Y.  146.  The  aim  of  the  act  in  the  principal  case  differed  materially. 
The  letters  patent  expressly  excluded  any  warranty,  which,  furthermore,  could  not  be 
implied  in  New  York.  3  R.  S.,  2d  ed.,  2638,  §  216;  Burwell  v.  Jackson,  9  N.  Y.  Ui. 
The  statute  as  construed  purports,  not  merely  to  waive  a  technical  defense  to  an  other- 
wise valid,  existing  obligation,  but  to  allow  a  private  claim  against  the  state  where 
none  before  existed.  The  same  court  upon  substantially  the  same  facts  construed  an 
enactment  directing  an  award  of  "  such  damages  as  shall  be  just  and  equitable,'*  as  not 
waiving  the  defense  of  lack  of  warranty.  KiTlam  v.  State  of  New  York,  64  N.  Y.  App. 
Div.  243.  But  if  the  construction  of  the  present  statute  be  supported,  the  result, 
though  perhaps  desirable,  seems  difficult  to  reconcile  with  technical  principles. 

Constitutional  Law—  Due  Process  of  Law  —  Statute  Authorizing  Sub- 
pcENA  TO  Compel  Citizen  of  One  State  to  Testify  in  Another.  —  A  New 
York  statute  authorized  the  granting  of  a  subpcena  to  compel  a  resident  of  that  state 
to  appear  as  a  witness  in  a  criminal  prosecution  pending  in  Pennsylvania.  Held,  that 
the  statute  is  unconstitutional,  as  depriving  a  person  of  his  liberty  without  due  process 
of  law.     In  re  Commonwealth  of  Pennsylvania,  90  N.  Y.  Supp.  800. 

Although  the  phrase,  "  due  process  of  law,"  as  contained  m  the  Fourteenth  Amend- 
ment cannot  be  defined  with  exactness,  it  may  be  said  in  general  that  this  amendment 
forbids  any  novel  procedure  depriving  a  person  of  his  life,  liberty,  or  property  without 
due  notice  and  an  opportunity  of  t^ing  heard  in  his  own  defense.  See  Holden  v. 
Hardy,  169  U.  S.  366,  389.  In  the  present  case,  as  the  court  points  out,  the  obvious 
result  of  the  statute  would  be  to  deprive  a  person  of  his  liberty  without  a  hearing, 
and,  in  effect,  to  banish  him  temporarily  from  the  state.  As  this  procedure  is  novel, 
it  cannot  be  supported  as  sanctioned  by  the  common  law  prior  to  the  adoption  of  the 
amendment.  Furthermore,  since  the  statute  was  not  passed  in  the  interest  of  the 
people  of  New  York,  it  cannot  be  regarded  as  an  exercise  of  the  police  power,  which 
was  in  no  way  restricted  by  the  Fourteenth  Amendment.  Cf.  Lake  Shore,  etc.,  Ry.  Co, 
V.  Ohio,  173  U.  S.  285;  Barbier  v.  Connolly,  113  U.  S.  27.  It  would  therefore  seem 
clear  that  the  statute  was  unconstitutional. 

Contracts— Defenses:  Fraud  —  Validity  of  Fraudulently  Obtained 
CoNTRAcr  Purporting  to  Waive  Defense  of  Fraud.  —  A  written  contract  be- 
tween the  plaintiff  and  the  defendant  recited  that  it  was  made  under  the  representa- 
tions therein  expressed  and  no  others.  To  a  suit  thereon,  the  defendant  pleaded 
fraudulent  parol  misrepresentations.  Held,  that  the  defendant  is  estopped  to  set  up 
this  defense.     Equitable  Mfg.  Co.  v.  Biggers,  49  S.  E.  Rep.  271  (Ga.). 

It  is  a  eeneral  rule  of  law  that  simple  contracts,  even  though  written,  are  voidable,  if 
obtained  Dy  material  misrepresentations  of  present  facts,  whether  such  misrepresenta- 
tions be  embodied  in  the  contracts  themselves  or  be  oral  and  dehors.  Newman  v. 
Smith,  77  Cal.  22.  The  present  case  cannot  be  taken  out  of  the  rule  on  the  ground  of 
estoppel ;  for  the  recital  in  the  contract  could  not  have  altered  the  plaintiff's  belief  as 
to  any  representations  which  he  may  himself  have  made :  nor  can  the  conclusion  of 
the  court  be  sustained  on  the  ground  that  there  was  a  binding  agreement  to  waive  the 
defense  of  fraud  ;  for  the  very  waiver  being  part  of  the  fraudulently  obtained  contract, 
was  itself  obtained  by  fraud  and  invalid.  Universal  Fashion  Co.  v.  Skinner,  71  Hun 
(N.  Y.)  293;  Bridger  v.  Goldsmith,  143  N.  Y.  424.  There  Is  a  tendency  to  hold  that 
insurance  policies  may,  by  their  own  stipulations,  be  incontestible  for  fraud  after  a 
lapse  of  time.  Wright  v.  Mutual,  etc.,  Asin  of  America,  118  N.  Y.  237.  Still  the  in- 
contestible clause  cases  are  neither  unanimous  in  result  nor  consistent  in  reasoning, 
and  furnish  company  rather  than  an  excuse  for  the  decision  in  the  principal  case.  Cf. 
Welch  V.  Union,  etc.,  Co.,  108  la.  224. 

Contracts  —  Options  —  Rights  of  Assignee  of  Option  to  Purchase  Land. 
Held,  that  an  assignee  of  an  option  to  purchase  land  will  not  be  given  specific  per- 
formance.   Rease  v.  Kittle,  49  S.  E.  Rep.  150  (W.  Va.).    See  Notes,  p.  457. 
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Corporations — Stockholders  — Individual  Liability  of  Transferrer  of 
Stock  of  Insolvent  Bank.  —  Heid,  that  a  stockholder  of  an  insolvent  national 
bank  is  discharged  from  individual  liability  to  creditors  of  the  bank  if  he  has  trans- 
ferred his  shares  to  a  person  able  to  perform  the  obligations  thereby  cast  upon  him. 
McDonald  y,  Dewiy,  37  Chi.  Leg.  N.  174  (U.  S.,  C.  C.  A.,  Seventh  Circ.  Oct.  Term, 
1904).    See  Notes,  p.  455. 

Corporations— Ultra  Vires  — Effect  of  Improper  Exercise  of  Borrow- 
ing Power.  —  A  corporation,  having  genera]  power  to  borrow  money  for  the  purposes 
of  its  business,  exercised  that  power  for  another  purpose.  Held^  that,  in  the  alienee  of 
notice  by  the  lender  of  the  improper  purpose  of  the  transaction,  the  misapplication 
of  the  money  does  not  invalidate  the  loan.  In  re  David  Payne  <&*  CV>.,  Limited,  [1904] 
2  Ch.  608.    See  Notes,  p.  463. 

Corporations  —  Ultra  Vires  —  Effect  of  Ultra  Vires  Transactions. — 
The  defendant,  a  national  bank,  purchased  stock  in  another  bank  and  received  divi- 
dends thereon.  Heidf  that  since  the  purchase  was  uitra  vireSy  the  defendant  is  not 
liable  for  an  assessment  levied  by  the  comptroller  of  the  currency.  Shaw  v.  National, 
etc..  Bank,  132  Fed.  Rep.  658  (C.  C.  A.,  Eighth  Circ). 

A  Missouri  corporation,  in  excess  of  its  charter  powers,  purchased  stock  in  a  Kan- 
sas corporation.  Semble,  that  the  transfer  of  stocK  to  the  Missouri  corporation  is 
void.  Anglo-Americcm,  etc.,  Co,  v.  Lombard,  132  Fed.  Rep.  721  (C.  C.  A.,  Eighth  Circ). 
See  Notes,  p.  461. 

Criminal  Law  —  Estoppel — Prisoner  Estopped  to  Deny  Legality  of 
His  Acts.  —  The  prisoner,  a  county  officer,  being  indicted  for  misfeasance  in  office, 
pleaded  that  as  the  grand  iurv  had  been  selected  from  an  irregular  jury  list,  its  acts  were 
void.  As  such  officer,  he  had  himself  selected  this  list  and  sworn  to  its  legality.  Held, 
that  he  is  estopped  to  deny  the  legality  of  the  grand  jury.  State  ex  rel,  Clark  v.  Second 
Judicial  District  Court,  78  Pac  Rep.  769  (Mont.). 

It  has  been  held  that  if  a  person  makes  away  with  money  which  he  has  received 
upon  his  false  representation  that  he  is  the  agent  of  another  and  that  he  accepts  the 
money  for  his  alleged  principal,  he  may  be  punished  for  the  crime  of  embezzlement. 
State  V.  Spaulding,  24  Kan.  i ;  contra,  Moore  v.  State,  53  Neb.  831.  As  in  the  present 
case,  this  result  is  reached  on  the  ground  that  the  pnsoner  is  estopped  to  deny  what 
he  represented  to  be  true.  This  reasoning  can  hardly  be  supported.  The  state  should 
punish  a  person  only  for  doing  it  an  injury,  and  should  conduct  the  trial  in  a  legal  and 
reffular  manner.  Hence  the  raise  representation  of  a  person  which,  if  true,  would  re- 
sult in  his  criminal  liability,  or  his  talse  statement  that  a  certain  procedure  is  legal, 
should  not  form  the  basis  tor  the  infliction  of  punishment ;  for,  in  the  first  instance, 
the  injury  for  which  he  is  bein^i;  punished  has  not  really  been  done,  and  in  the  second 
he  is  not  in  fact  being  legally  tried.     Cf,  12  Harv.  L.  Rev.  56. 

Criminal  Law  —  Statutory  Offenses — Interpretation  of  Statute  Pe- 
nalizing Sale  of  Oleomargarine. —  A  statute  made  it  a  penal  offense  to  sell  oleo- 
margarine containing  coloring  matter.  Under  a  law  requiring  all  persons  who  offered 
oleomargarine  for  sale  to  sell  to  any  person  presenting  the  purchase  price  a  sample 
for  purposes  of  analysis,  a  state  inspector  purchased  some  of  the  defendant's  oleomar- 
garine, which  was  found  to  contain  coloring  matter.  Held,  that  the  defendant  may  be 
convicted  of  the  statutory  offense.    State  v.  Rippeth,"!!  Oh.  St.  326. 

The  effect  of  this  decision  is  to  punish  the  defenaant  for  doing  what  he  was  legally 
bound  to  do.  In  view  of  the  harshness  of  this  result,  it  might  be  arsued  that  the  legis- 
lature meant  to  exclude  sales  to  inspectors  from  the  operation  of  the  act.  On  the 
other  hand,  there  are  strong  reasons  for  the  present  literal  construction.  Generallv, 
courts  are  inclined  to  be  stnct  in  their  interpretation  of  statutes  concerning  the  sale 
of  adulterated  or  injurious  foods.  Thus  a  criminal  intent  is  an  unnecessary  element 
in  the  crime.  Commonwealth  v.  Farren,  9  Allen  (Mass.)  489.  The  fact  that  the  article 
was  not  to  be  used  for  human  consumption  is  held  immaterial.  Cf,  Commonwealth  v. 
Raymond,  Q7  Mass.  567  ;  contra,  Schmidt  v.  State,  78  Ind.  41.  Broadly  speaking,  the 
tendency  of  legislation  is  to  prevent  all  dealings  with  colored  oleomargarine ;  and  as 
the  present  statute,  which  is  very  comprehensive  in  its  scope,  reflects  the  same  temper, 
the  court  may  be  supported  in  giving  the  fullest  possible  effect  to  its  terms.  Cf.  Ann. 
Code  la.  (1897)  §2516. 

Elections  —  Effect  of  Improper  Emblem  on  Validity  of  Ballots.  —  A 
statute  made  it  a  penal  offense  to  circulate,  for  election  purposes,  ballots  bearing  the 
chosen  emblem  but  not  the  names  of  all  the  candidates  of  a  political  party.  One  party 
furnished  ballots  bearing  an  emblem  which  was  very  similar  to  that  of  another  but 
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which  did  not  deceive  the  voters  who  cast  them.    Held,  that  as  the  statute  is  directory 
only,  the  ballots  are  not  invalid.    EsqutM\.  Chavfs,  78   Pac.  Rep.  505  (N.  Mex.). 

Statutes  regulating  the  preparation  and  canvassing  of  ballots  are  generally  construed 
as  merely  directory,  even  though  they  make  the  violation  of  their  provisions  criminal. 
Consequently  ballots  which  do  not  exactly  comply  with  such  provisions  and  are  tech- 
nically irregular,  are  not  rejected,  if  such  irregularities  have  not  aHected  the  result  of 
the  election  by  misleading  voters.  Blankinshtp  v.  Isratl^  132  111.  514  ;  Kellogg  v.  Hick- 
man, 12  Col.  256.  If  the  statutes  provide  that  such  irregularities  shall  render  ballots 
void,  they  are  obviously  mandatory  and  the  ballots  cannot  be  counted,  however  clear 
the  intention  of  the  voters.  Keams  v.  Edwards,  28  Atl.  Rep.  723  (N.  J.).  And  if  the 
enactment  prescribes  the  manner  in  which  voters  shall  mark  or  stamp  ballots,  it  is  gen- 
erally held  mandatory,  though  without  express  provision  that  ballots  not  complying 
therewith  shall  be  void.  In  re  Flynn,  181  Pa.  St.  457;  Murphy  v.  San  Luis  Obispo,  119 
Cal.  624.  There  is  apparently  no  inconsistency  in  these  propositions.  Where  such 
statutes  are  not  expressly  mandatory,  it  may  well  be  the  intention  of  le^slatures  that 
the  voter  be  held  to  full  knowledge  of  the  law  and  required  to  express  his  intention  in 
the  legally  competent  manner  ;  but  not  that  he  be  disenfranchised  by  the  irregularities 
of  others  over  whom  he  has  no  control. 

Estoppel  — Estoppel  in  Pais— Failure  to  Act.  —  The  plaintiff  bank  placed 
monev  to  the  credit  of  a  depositor  on  the  security  of  warehouse  receipts  purporting  to 
have  been  issued  by  the  defendant.  The  plaintiff  notified  the  defendant  of  this  loan 
by  letter,  but  the  defendant,  though  it  knew  that  the  receipts  were  forgeries,  made  no 
reply  until  after  the  depositor  had  withdrawn  the  amount  of  his  account  and  failed. 
Held,  that  the  defendant  is  liable  by  estoppel  for  that  loss  which  it  might  have  saved 
the  plaintiff,  if  it  had  answered  the  letter  promptly.  Commercial  NationcU  Bank  v. 
Nacogdoches,  etc.,  Co.,  133  Fed.  Rep.  501  (C.  C.  A.,  Fifth  Circ).  For  a  discussion  of  the 
principles  involved,  see  18  Harv.  L.  Rev.  140. 

Evidence  — Character  — Vicious  Character  of  Deceased  to  Prove  Vi- 
cious Act.  —  The  defendant  in  a  homicide  case  testified  that,  a  short  time  before  the 
killing,  he  had  seen  the  deceased  in  adultery  with  the  defendant's  wife,  daughter  of 
the  deceased.  Held,  that  in  determining  the  degree  of  the  murder,  evidence  of  the 
deceased's  character  is  admissible,  as  tending  to  show  that  he  was  guilty  of  the  act 
alleged.     Orange  v.  StaU,  83  S.  W.  Rep.  385  (Tex.,  Cr.  App.).     See  Notes,  p.  459. 

Evidence  —  Evidence  of  Handwriting  —  Testing  Witness  by  Writings 
ONLY  Partially  Disclosed.  —  In  an  action  upon  a  promissory  note,  after  denying  the 
genuineness  of  the  maker's  signature,  a  non-expert  witness  was  shown  documents, 
apparently  already  in  evidence,  so  covered  as  to  leave  visible  only  the  signatures,  and 
was  askea  whether  the  latter  were  genuine.  Held,  that  the  witness  is  not  entitled  to 
see  the  entire  document  before  expressing  an  opinion.     Groffy.  Groff,  209  Pa.  St.  603. 

A  witness  to  handwriting,  whether  expert  or  not,  may  on  cross-examination  be  tested 
by  writings  which  are  properly  in  evidence  or  are  admitted  by  the  parties  or  the  witness 
to  be  genuine.  Whether  he  may  be  questioned  as  to  writings  not  already  in  evidence 
is  in  conflict.  Where  the  handwriting  of  an  instrument  is  disputed,  it  has  been  held 
not  error  to  require  an  expert  to  be  shown  the  entire  document.  West  v.  State,  22  N.  J. 
Law  212,  240.  The  opposite  result  has  been  reached  in  the  case  of  expert  or  non- 
expert witnesses  examined  as  to  signatures.  Brown  v.  Woodtuard,  75  Conn.  261 ; 
Hoag  V.  Wright,  174  N.  Y.  36 ;  contra,  Insurance  Co.  v.  Throop,  22  Mich.  146.  If  the 
signature  only  is  disputed  and  the  witness's  knowledge  is  not  limited  to  the  alleged 
author's  signature  on  a  particular  class  of  documents,  the  practice  employed  in  the 
principal  case  seems  unobjectionable.  Generally,  the  question  should  rest  with  the 
discretion  of  the  trial  judge.  It  should  be  noticed  that  the  decision  of  the  precise 
question  under  discussion  should  not  vary  whether  or  not  the  court  is  one  of  those 
which  allow  witnesses  to  be  tested  by  documents  extrinsic  to  the  issue. 

Federal  Courts  —  Jurisdiction  Based  on  Diversity  of  Citizenship  — 
Jurisdiction  in  Eminent  Domain  Proceedings. —  A  proceeding  for  the  taking 
of  land  by  eminent  domain  was  begun  in  a  state  court  by  a  domestic  cori>oration  against 
a  corporation  of  a  different  state  Held,  that  the  case  may  be  removed  to  the  federal 
court  upon  petition  by  the  foreign  corporation.  Fuller,  C.  J.,  and  Holmes,  Brewer, 
and  Peckham,  J  J.,  dissented.  Madisonville  Traction  Co.  v.  Saint  Bernard  Mining 
Co.,  25  Sup.  Ct.  Rep.  251. 

In  accordance  with  a  literal  interpretation  of  the  Constitution  and  the  Judiciary 
Act  of  1887-8,  the  majority  of  the  court,  following  an  earlier  case,  holds  that  this  is  a 
controversy  between  citizens  of  different  states  and  therefore  removable  to  the  circuit 
court    Cf.  Searl  v.  School  District  No.  2,  124  U.  S.  197.    On  the  other  hand,  it  is 
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argued  by  the  minority  that  this,  though  in  form  a  controversy  between  citizens,  is  in 
substance  an  exercise  oy  the  state  of  its  sovereign  right  of  eminent  domain  with  which 
the  United  States  cannot  interfere.  See  Bootft  Co.  v.  Patterson^  98  U.  S.  403,  406. 
That  the  form  of  the  controversy  is  not  always  conclusive,  is  shown  by  the  case  sug- 
gested in  the  dissenting  opinion,  where  the  jurisdiction  of  the  United  States  courts  is 
denied  in  suits  by  citizens  of  one  state  against  officers  of  another,  if  the  action  is  in 
effect  against  the  state.  Smith  v.  Reeves ^  178  U.  S.  436.  While  the  reasoning  of  the 
minority  might  well  have  led  the  court  to  reach  the  opposite  result  if  the  question  had 
been  res  noz'a,  yet  the  decision  may  be  logically  supported  without  departing  from  the 
letter  of  the  Constitution  or  the  statute,  and  should  therefore  be  regarded  as  settling 
the  law. 

Fraudulent  Conveyances  —  Rights  of  Creditors  —  Conveyance  by  Hus- 
band TO  Wife  in  Performance  of  Contract.  —  A  wife  conveyed  land  to  her  hus- 
band, for  use  in  business,  upon  an  unrecorded  written  agreement  to  reconvey  when  he 
went  out  of  business.  When  he  decided  to  do  this,  some  years  later,  he  executed  and 
put  on  record  a  deed  of  the  land  to  his  wife,  but  was  at  the  time  insolvent,  jffe/d,  that 
his  trustee  in  bankruptcy  may  avoid  the  conveyance.  Lavender  v.  Bowen^  loi  N.  W. 
Rep.  760  (la.). 

Under  the  National  Bankruptcy  Act,  §§  67  e,  70  e,  the  trustee  can  avoid  any  transfer 
made  by  the  bankrupt  which  any  creditor  might  have  avoided  under  the  laws  of  the 
state  in  which  the  property  transferred  is  situated.  Though  the  mere  acceptance  by  a 
husband  of  property  from  his  wife  does  not  imply  an  obligation  to  reconvey  as  against 
his  creditors,  a  promise  to  repay  given  in  exchange  for  the  transfer  will  support  a  sub- 
sequent conveyance.  Steadman  v.  Wilbur ^  7  R.  I.  481.  The  simple  fact  that  creditors 
have  advanced  money  in  reliance  upon  the  husband's  title  to  such  property  does  not 
enable  them,  by  estoppel  or  otherwise,  to  avoid  a  retransfer  to  the  wife.  Payne  v. 
WilsoHy  76  la.  377.  The  burden  of  proving  a  valid  consideration  for  the  conveyance 
rests  upon  the  wife,  but  by  the  better  view  the  burden  of  proving  fraud  is  upon  the 
creditor  who  asserts  it.  Evans  v.  Rugee^  57  Wis.  623.  The  law  of  Iowa  has  hereto- 
fore seemed  to  accord  with  these  principles.  Garr^  Scott  6*  Co.  v.  Klein^  93  la.  313  ; 
Neighbor  v.  Hoblitcel^  84  la.  598.  And  the  facts  reported  in  the  present  case  seem 
hardly  sufficient  to  create  an  estoppel  or  support  an  inference  of  fraud.  In  fact,  they 
appear  even  to  disclose  a  trust.     Cf.  Brisco  v.  Norrisy  112  N.  C.  671. 

Game  —  Nature  of  Landowner's  Right  to  Shoot  on  His  Own  Land. — 
Heldy  that  an  Arkansas  statute  forbidding  non-residents  to  shoot  and  fish  in  the  state 
violates  the  Fourteenth  Amendment  in  that  it  deprives  non-residents  owning  land 
within  the  state  of  a  property  right  which  resident  owners  enjoy.  StcUe  v.  Mallory^ 
83  S.  W.  Rep.  955  (Ark.).    See  Notes,  p.  458. 

Insurance  —  Insurance  Agents  —  Agent  Acting  in  Behalf  of  Insured 
to  Fill  out  Application.  —  A  contract  of  insurance  provided  that  the  person  so- 
liciting or  taking  the  application  should  be  the  agent  of  the  insured  as  to  all  state- 
ments and  answers  made  therein.  Held,  that  the  solicitor  does  not  become  the  agent 
of  the  insured.    Reilly  v.  Empire  Life  Insurance  O.,  90  N.  Y.  Supp.  866. 

In  an  earlier  New  York  case  it  was  held  that  a  medical  exammer  was  the  agent  of 
the  insurance  company  notwithstanding  a  stipulation  to  the  contrary.  See  15  Harv. 
L.  Rsv.  859.     The  present  decision  extends  the  rule  to  the  case  of  soliciting  agents. 

Interstate  Commerce  —  What  Constitutes  —  Agreement  by  Beef  Dealers 
in  Restraint  of  Interstate  Tradf-  —  A  number  of  dealers  controlling  sixty  per 
cent  of  the  commerce  in  fresh  meats  in  the  United  States,  entered  into  an  agreement 
restraining  their  bidding  against  each  other  for  live  stock,  much  of  which  was  sent 
from  other  states  than  that  in  which  the  bidding  was  done.  They  further  agreed  to 
regulate  among  themselves  the  prices  of  meat  to  be  sold  in  other  states,  and  the'charges 
for  its  cartage  and  delivery,  and  made  arrangements  with  common  carriers  for  unuiir 
discrimination  in  rates.  To  a  bill  for  an  injunction  filed  on  behalf  of  the  federal  gov- 
ernment, the  defendants  demurred.  Held,  that  the  injunction  should  be  granted. 
Swift  <Sr»  Co.  V.  United  States,  25  Sup.  Ct.  Rep.  276. 

For  a  discussion  of  the  principles  involved,  see  16  Harv.  L.  Rev.  522. 

Judgments  —  Essentials  to  Validity  — Default  for  Failure  to  Answer. 
The  code  of  Montana  provided  that  if  no  answer  were  filed  to  a  complaint  within 
the  time  specified  by  the  summons  or  such  further  time  as  should  be  granted,  the 
default  of  the  party  should  be  entered.  A  defendant  moved  to  quash  the  service  of 
summons  as  insufficient.  Before  the  motion  came  to  be  argued  the  twenty  days  speci- 
fied in  the  summons  expired  and  a  default  was  entered.    The  motion  was  afterwards 
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denied  and  the  defendant  claimed  a  right  to  plead  to  the  merits.    Held^  that  the  judg- 
ment  by  default  stands.    Mantle  v.  Casey^  78  Pac.  Rep.  591  (Mont). 

In  courts  governed  by  codes  similar  to  that  of  Montana  a  demurrer  has  been  held 
to  be  such  answer  as  complies  with  the  provision  and  prevents  default.  Oliphant  v. 
Whitney^  34  Cal.  25.  But  it  has  also  been  held,  in  line  with  the  present  case,  that  a 
motion  of  this  sort,  concerning  matters  preliminary  or  collateral  to  the  issue,  is  not  such 
answer.  HigUy  v.  Pollock^  21  Nev.  198.  There  is  little  or  no  authority  for  the  oppo- 
site view.  See  Lyman  v.  BechUl^  55  la.  437.  A  general  appearance  seems  to  be  required, 
except  in  states  which,  like  Colorado,  expressly  name  a  motion  as  sufficient  to  prevent 
default.  It  might  be  said  that  in  the  prmcipal  case  the  defendant  should  have  asked 
for  an  extension  of  the  time  for  answering.  But  a  dissenting  justice  argues  that  such  a 
req^uest  would  amount  to  a  general  ap]>earance  and  an  admission  of  the  jurisdiction 
which  the  defendant  denies.  Cf.  Yah  v.  Edgerton^  11  Minn.  271  ;  contra^  Powers  y. 
Braly^  75  Cal.  237.  Where  this  is  so  the  use  of  a  motion  to  quash  is  rendered 
hazardous  unless  the  defendant  is  sure  of  his  ground  or  can  secure  an  immediate  hear- 
ing. The  result,  however*  is  perhaps  satisfactory  so  far  as  it  discourages  technical 
and  dilatory  motions. 

Marshaling  Assets  and  Securities  —  Foreclosure  of  Mortgages  —  Equal 
Equities.  —  Part  of  property  subject  to  three  mortgages  was  taken  for  a  railroad. 
Pending  a  suit  for  compensation,  which  was  to  be  subject  to  the  mortgages,  the  third 
mortgagee  was  cut  out  of  the  remaining  land  by  foreclosure  of  the  second  mortgage. 
He  then  sought  to  marshal  the  first  mortgage  against  the  remaining  land  in  favor  of  the 
compensation  fund.  Heldy  that  the  first  mortgage  is  to  be  paid  ratably  from  the  land 
and  the  compensation  money.  BaUs  v.  Boston  Elevated  R.  Co.,  72  N.  E.  Rep.  1017 
(Mass.).    See  Notes,  p.  453. 

Municipal  Corporations  —  Liability  for  Torts — Condition  of  Streets.  — 
A  city  authorized  an  excavation  under  a  public  sidewalk,  and  the  construction  of  a 
temporary  bridge  over  the  opening.  Under  the  weight  of  a  crowd,  the  bridge  gave 
way.  Held,  in  an  action  for  the  death  of  a  person  mjured  thereby,  that  there  is  no 
evidence  to  support  a  verdict  against  the  city,  but  that  it  is  a  question  for  the  jury 
whether  the  contractors  who  built  the  bridge  were  negligent  in  its  construction. 
Coolidge  V.  City  of  New  York^  90  N.  Y.  Supp.  1078. 

A  city  is  under  a  duty  to  keep  its  streets  m  reasonably  safe  condition.  While  not  an 
insurer,  it  must  use  due  care,  and  this  duty  of  care  cannot  be  delegated.  Village  of 
Jefferson '^.  Chapman^  127  111.  438.  Hence  the  city  is  liable  for  injuries  due  to  the 
dangerous  condition  of  highways  obstructed  by  city  works,  though  the  danger  is 
caused  by  the  negligence  of  independent  contractors.  Storrs  v.  City  of  Utica,  17  N.  Y. 
104;  City  Council  v.  Cone^  91  Ga.  714.  It  is  not  liable  for  their  negligence  when  it 
does  not  affect  the  condition  of  the  way.  Herrington  v.  Village  of  Lansinghurgh^  no 
N.  Y.  145.  This  duty  being  the  basis  of  liability,  the  same  reasoning  applies  where 
work  is  done  in  a  street,  for  private  persons  under  the  city's  license.  Hayes  v.  West 
Bay  City,  91  Mich.  418.  In  the  principal  case,  since  the  city  had  notice  that  a  danger- 
ous opening  had  been  made,  a  finding  that  the  opening  was  negligently  protected,  no 
matter  who  was  charged  with  the  immediate  duty  of  making  the  bridge  safe,  seems  as 
conclusive  against  the  city  as  against  the  contractor. 

Pleading  —  Defense  of  Purchase  for  Value.  —  After  conveying  land  to  the 
plaintiff  the  grantor  mortgaged  it  to  the  defendant,  whose  deed  was  recorded  before 
that  of  the  plaintiff.  Held,  on  a  bill  to  quiet  title,  that  the  burden  is  on  the  plaintiff  to 
prove  that  the  defendant  is  not  a  bona  fide  purchaser.  Sheldon  v.  Powelly  78  Pac.  Rep. 
491  (Mont.). 

The  principles  governing  the  pleading  of  a  bona  fide  purchase  vary  according  to  the 
substantive  rights  mvolved.  In  the  first  class  are  cases  analogous  to  those  in  which  a 
trustee  transfers  the  trust  property.  The  cestut*s  equitable  right  is  thereby  extin- 
guished. See  18  Harv.  L.  Rkv.  53.  To  make  out  a  new  right  against  the  purchaser 
he  must  prove  bad  faith.  McNeil  v.  Magee^  5  Mas.  (U.  S.)  244.  Second,  in  cases 
like  actions  by  a  land-owner  to  recover  his  title-deeds,  since  title-deeds  follow  the  land, 
equity  will  grant  relief,  unless  the  holder  defend  by  proving  that  he  is  an  innocent  pur- 
chaser. Wallwyn  v.  Lee,  9  Ves.  Jun.  24.  Finally,  in  actions  like  the  present,  where 
the  defendant  records  his  title  without  notice  of  a  prior  unrecorded  deed  to  the  plain- 
tiff, in  jurisdictions  where  the  person  recording  acquires  title,  the  plaintiff  must  proceed 
in  equity  and  charge  the  defendant's  conscience  by  proving  notice.  McNeil  v.  Magee^ 
sitffra ;  cf  Pkifer  v.  Barnhart,  88  N.  C.  333.  If  however,  by  statute,  one  recording 
with  notice  get  no  title,  the  plaintiff  must  bring  ejectment,  and,  to  prove  his  right  Si 
entry,  show  that  the  defendant,  because  of  bad  faith,  acquired  no  title.  Anthony  v. 
Wheeler,  130  lU.  128. 
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Police  Power  —  Regulation  of  Business  and  Occupations  —  Horseshoers 
Required  to  Pass  Examination. —  A  statute  was  enacted  providing  for  the  exam- 
ination and  registration  of  horseshoers  in  certain  cities.  Heldy  that  the  statute  is 
unconstitutional  as  an  illegitimate  exercise  of  the  police  power.  In  re  Aubrey^  78  Pac 
Rep.  900  (Wash.). 

This  seems  to  be  a  sound  application  of  the  principles  which  determine  the  limita- 
tions of  the  police  power  in  regulating  occupations.  For  a  discussion  of  these  principles 
in  connection  with  a  case  holding  a  requirement  of  examinations  for  plumbers  consti- 
tutional, see  17  Harv.  L.  Rev.  356. 

Presumptions  —  Death  after  Seven  Years  —  Declarations  against  In- 
terest. —  HeUt  that  an  absconding  solicitor,  although  he  may  have  remained  absent 
to  avoid  the  ordeal  of  public  bankruptcy,  is  presumed  to  be  dead  when  he  has  not 
been  heard  of  for  seven  years,  and  his  entries  of  collections  are  admissible  in  evidence 
as  declarations  against  interest.     Wills  v.  Palmer^  53  W.  R.  169  (Eng.,  Ch.  D.). 

By  the  common  law,  in  the  absence  of  proof  of  death,  life  is  presumed  to  continue. 
From  ancient  statutes,  relating  to  bigamy  and  life  estates,  has  been  adopted  the 
counter-presumption  of  death  after  seven  years'  absence  without  intelligence.  €/.  Burr 
V.  Sinty  4  Whart.  (Pa.)  150,  170.  But  the  rule  is  practically  uniform  that  such  pre- 
sumption arises  only  when  no  news  has  been  received  by  persons  likely  to  hear  from 
the  absentee;  and  is  rebutted  by  circumstances  fairly  explaining  his  silence  consist- 
ently with  life.  Bcwden  v.  Henderson^  2  Sm.  &  G.  360.  In  the  li^ht  of  these  authorities 
this  decision  seems  ill-considered,  but  cases  are  infrequent  which  apply  the  presump- 
tion merelv  to  render  evidence  admissible,  and  that  situation  may  require  a  less  exact- 
ing rule  tnan  where  property  interests  are  directly  involved.  C/.  Manbv  v.  Curtis^ 
I  Price  225,  229.  The  court  thus  circumvents  the  prevailing  doctrine  that  declarations 
against  interest  are  admissible  only  after  the  declarant's  death.  Stephen  v.  Gwenap^ 
I  Moo.  &  R.  120;  see  cotitra^  Shearman  v.  Atkins^  4  Pick.  (Mass.)  283,  203.  It  would 
seem  more  logicsd  to  apply  the  presumption  of  death  uniformly,  and  either  reject  the 
evidence  entirely,  or,  on  analogy  with  similar  cases,  extend  the  doctrine  admitting  such 
declarations  to  include  those  of  absentees.  Cf.  North  Bank  v.  Abbot,  13  Pick.  (Mass.) 
465,471. 

Quieting  Title— Bill  to  Remove  Vendor's  Lien  when  Claim  for  Pur- 
chase Price  Is  Barred  by  Limitations.  — The  plaintiff  purchased  land  from  the 
defendant,  who  retained  a  vendor's  lien  as  security  for  the  purchase-money  note.  Both 
the  lien  and  the  note  being  barred  by  the  statute  of  limitations,  the  plaintiff  filed  a  bill 
to  have  the  lien  removed  as  a  cloud  upon  his  title.  Held,  that  the  bill  can  be  granted 
only  on  condition  that  the  plaintiff  pay  for  the  land.  Cassell  v.  Lovory,  72  N.  E.  Rep. 
640  (Ind.,  Sup.  Ct.). 

It  is  true  that  equity  will  not  as  a  rule  allow  a  title  otherwise  unimpeachable  to  be 
clouded  by  a  claim  which  can  never  be  successfully  enforced,  since  such  a  claim  can 
result  only  in  oppression  and  useless  reduction  of  value.  Steam,  etc.,  Co.  v.  Jones,  21 
Blatchf.  (U.  S.)  138.  Accordingly  a  disseisor  who  has  acquired  land  by  adverse  pos- 
session for  the  statutory  period  is  entitled  to  a  decree  of  a  court  of  equity  making  his 
title  perfect  of  record.  Arrimrton  v.  Liscom,  34  Cal.  36^.  The  fact  that  in  Indiana  the 
running  of  the  statute  of  limitations  against  the  debt  bars  also  the  lien  which  secures 
it,  would  seem  at  first  sight  to  bring  the  present  case  within  these  principles,  since  the 
plaintiff  is  in  possession  of  the  land  with  a  title  which  no  one  can  dispute.  But  though 
the  statute  limiting  personal  actions  bars  all  remedies,  it  does  not,  like  the  statute 
applicable  to  realty,  extinguish  the  right.  Under  such  circumstances  the  court  is 
right  in  denying  relief  till  such  obligation  is  discharged.    Booth  v.  Noskins,  75  Cal.  271. 

Restraint  of  Trade  —  Contracts  to  Employ  only  Union  Men  — Valid- 
ity. —  The  plaintiff  prayed  an  injunction  decreeing  that  his  employer  should  not,  in 
pursuance  of  a  contract  with  a  labor  union,  discharge  him  as  a  non-union  man ;  and 
that  the  members  of  the  union  should  not  strike  to  procure  his  discharffe.  Held,  that 
the  injunction  against  the  employer  should  be  denied,  and  the  injunction  against  the 
union  modified  so  as  to  permit  peaceable  striking,  boycotting,  or  picketing.  Mills  v. 
United  States,  etc.,  Co.,  91  N.  V.  Supp.  185. 

The  plaintiff  union  sued  the  defendant  under  a  contract  by  which  the  defendant  had 
agreed  to  employ  only  union  men  in  good  standing.  fJeld,  that  the  contract  is  against 
public  policy  and  cannot  support  an  action.    Jacobs  v.  Cohen,  90  N.  Y.  Supp.  854. 

It  once  seemed  that  the  law  of  New  York  on  the  liability  of  unions  for  procur- 
ing the  discharge  of  non-union  employees  by  threats  of  striking  was  settled  in  prac- 
tical accordance  with  the  present  rule  in  England  and  Massachusetts.  Curren  v. 
Galen,  152  N.  Y.  33;  Quinn  v.  Leathern,  70  L.  J.  P.  C.  76 ;  Plant  v.  Woods,  176  Mass. 
492.     But  in  1902  the  question  was  reopened  by  a  strong  assertion  of  the  legality  of 
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such  action.  NoHonal  ProUctive  Ass^n  v.  Cummingy  170  N.  Y.  315.  The  two  recent 
Supreme  Court  cases,  considered  together,  affirm  but  limit  this  latter  rule.  In  the 
first  case  the  court  allows  the  employer  to  discharge  non-union  men  according  to  con- 
tract, and  permits  the  other  parties  to  the  pact  to  strike  peaceably  to  procure  such  dis- 
charge. They  may  adjust  matters  between  themselves.  In  the  second  case  the  court 
refuses  to  punish  non-compliance  with  the  agreement.  If  these  cases  stand  as  law 
they  place  contracts  to  employ  only  union  members  in  the  category  of  those  agree- 
ments whose  performance  the  courts  will  neither  forbid  nor  assbt ;  and  point  out  an- 
other act  which,  like  taking  usury  and  refraining  from  marriage,  is  impolitic  but  not 
illegal. 

Restrictive  Agreements  as  to  Use  of  Property  — Change  in  Character 
OF  Locality  as  Ground  for  Refusing  Injunction  where  Duration  of  Cove- 
nant Is  Limited. —  In  an  action  brought  to  enjoin  the  erection  of  an  apartment 
house  upon  the  defendant's  premises  in  violation  of  a  covenant  entered  into  by  a 
former  owner  from  whom  the  defendant  had  bought  with  notice,  the  defense  was 
interposed  that  the  character  of  the  neighborhood  had  so  changed  as  to  render  an 
enforcement  of  the  agreement  inequitable.  The  covenant  between  the  original  parties 
had  at  first  been  without  limitation,  but  was  shortly  afterward  moaified  so  as 
to  expire  in  twenty-five  years.  I/eldt  that  an  injunction  will  be  ^nted,  since  the 
modification  of  the  agreement  shows  conclusively  that  the  parties  mtended  it  to  be 
strictly  enforced  during  the  time  limited  for  its  operation.  McClure  v.  Leaycraft,  97 
N.  Y.  App.  Div.  518. 

Courts  of  equity  will  not  decree  specific  performance  of  agreements  restricting  the 
use  of  land  where  the  character  of  the  locality  has  so  changed  as  to  defeat  the  purpose 
of  the  agreement  and  to  render  its  enforcement  of  little  benefit  to  the  plaintiff  and  a 
great  hardship  to  the  defendant  TVustees  of  Columbia  College  v,  Thacher^  87  N.  Y. 
2^X1  \  Jackson  v.  Stevenson^  156  Mass.  496.  The  fundamental  question  in  each  case 
should  be,  whether  under  the  circumstances  the  relief  soueht  would  be  equitable.  In 
determining  this  question,  the  fact  that  the  parties  have  shown  or  expressed  an  inten- 
tion to  make  the  covenant  binding  regardless  of  changes  in  the  neighborhood  should 
be  merely  a  circumstance  in  favor  of  granting  the  decree,  to  be  given  more  or  less 
weight  as  the  suit  is  between  the  original  parties,  or  between  subsequent  purchasers 
from  them.  Likewise,  the  fact  that  the  covenant  is  limited  to  a  short  period  of  years 
may  make  its  enforcement  less  inequitable,  but  should  hardly  be  conclusive.  Cf,  Page 
V.  Murray ^  46  N.  J.  Eq.  325. 

Specific  Performance  — General  Nature  and  Scope  of  Equitable  Re- 
lief—  Insolvency.  —  The  plaintiff  sought  specific  performance  of  a  contract  for  the 
sale  of  cattle,  alleging  payment  of  the  purchase  price  and  the  defendant's  insolvency. 
Held,  that  the  bill  will  not  lie,  Hendry  v.  Whidden,  37  So.  Rep,  571  (Fia.).  See 
Notes,  p.  454. 

Taxation — Collection  and  Enforcement — Assumption  of  Invalid  Taxes. — 
The  plaintiffs  obtained  title  to  certain  land  by  a  deed  reciting  that  it  was  subject  to  taxes 
which  the  purchasers  agreed  to  pay  as  a  part  of  the  consideration.  Having  subse- 
quently ascertained  that  the  taxes  were  invalid,  the  plaintiffs  sued  for  an  injunction  to 
restrain  the  city  from  collection.  Held,  that  the  plaintiffs  are  estopped  to  deny  the 
validity  of  the  taxes.    Eddy  v.  City  of  Omaha,  101  N.  W.  Rep.  25  (Neb.). 

If  the  city's  claim  upon  its  debtor's  promisor  be  recognized  as  purely  derivative 
and  foundea  upon  doctrines  analogous  to  those  governing  statutory  garnishment,  it 
seems  difficult  to  uphold  this  result,  since  the  creditor's  ri^ht  against  his  original 
debtor  has  failed.  In  cases  of  the  assumption  of  mortgages  it  is  frequently  said  that 
where  the  mortgagor  was  not  originally  liable  to  the  mortgagee,  the  latter  has  no  right 
against  the  mortgagor's  grantee.  Ward  v.  De  Oca^  1 20  Cal.  102.  Yet  in  a  lar^e  class 
01  cases  the  grantee's  promise  is  construed  as  one  not  merely  to  indemnify,  but 
to  pay  an  alleged  debt,  the  possible  invalidity  of  which  his  grantor  has  waived.  See 
Freeman  v.  Auld,  44  N.  Y.  50 ;  Kentudy  v.  Brown,  61  Ala.  206.  This  interpretation 
seems  equally  applicable  to  tne  case  of  assumption  of  invalid  taxes.  It  would  seem, 
however,  that  it  is  to  be  applied  with  caution,  and  only  where  a  fair  interpretation  of 
the  contract  of  the  original  parties  clearly  justifies  it.  It  has  been  rejected  in  bolated 
cases  of  the  assumption  of  invalid  mortgages  as  well  as  of  invalid  taxes.  See  Good- 
man V.  Randall,  44  Conn.  321 ;  State  v.  Mayor  0/  Jersey  City,  35  N.  J.  Law  381.  As  to 
the  applicability  of  principles  of  estoppel,  see  17  Harv.  L.  Rev.  497. 

Title,  Ownership,  and  Possession  —  Things  Subject  to  Ownership  as 
Property  —  Oysters.  —  Under  a  statute,  the  plaintiff  and  defendant  enjojred  per- 
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petual  franchises  of  adjoining  tracts  under  the  waters  of  Long  Island  Sound  for  pur- 
poses of  shellfish  cultivation.  The  plaintiff,  supposing  the  defendant's  land  to  be  his 
own,  deposited  oyster  shells  upon  it  so  that  young  ousters  in  the  free-swimming  larval 
stage  became  attached  to  the  shells  and  developed  into  marketable  oysters.  The  de- 
fendant having  taken  these  oysters  was  sued  for  conversion.  Held,  that  the  plaintiff 
can  recover,  as  the  property  is  in  him.     Vroom  v.  Tilly,  91  N.  Y.  Supp.  51. 

Whether  property  in  oysters  is  governed  by  the  general  law  of  original  acquisition 
and  disseisin  of  chattels  or  by  its  special  branch  relating  to  wild  animals  has  been  a 
puzzling  question.  Oysters  nave  been  variously  regarded  as  being  analogous  to : 
(i)  animals y^rd/  naturae ;  (2)  inanimate  personalty ;  (3)  ferae  naturae  until  taken  and 
thereafter  inanimate  chattels;  (4)  emblements.  See  (i)  AfcCartyv.  ffolman,  22  Hun 
m.  Y.)  53 ;  (2)  State  v.  Taylor,  27  N.  J.  Law  117 ;  cf.  (3)  Fleet  v.  Hegeman,  14  Wend. 
(N.  Y.)  42 ;  (4)  Huffmire  v.  City  of  Brooklyn ,  22  N.  Y.  App.  Div.  406.  This  interesting 
case  seems  to  test  the  nature  of  the  property  right.  Whatever  the  status  of  adult  oysters, 
the  free-swimming  form  seems  more  nearly y^rr^^  naturae,  and  if  such,  when  taken  by  a 
trespasser  title  would  be  in  the  owner  of  the  land  or  privilege.  Blades  v.  Higgs,  1 1 
H.  L.  C as.  621.  Again,  though  the  shells  sown  remain  the  plaintiff's  personalty,  it  is 
difficult  to  say  that  the  young  oysters  are  the  increase  of  such  chattels.  But  see  Grcue 
V.  Willets,  50  N.  J.  Law  414.  If  the  shells  be  regarded  either  as  seed  or  as  realty  to 
which  the  oysters  became  attached,  the  defendants  case  is  even  clearer.  The  analogy 
to  animals ^<i^  naturae  seems  the  most  helpful,  but  on  whatever  reasoning,  the  court 
might  well  have  decided  for  the  defendant 

Transfer  of  Stock  —  Attachment  by  Creditor  where  Transfer  not  Re- 
corded—  Rights  where  Creditor  Has  Actual  Notice. —  A  statute  provided 
that  no  unregistered  transfer  of  stock  should  be  valid  against  the  creditors  of  the  stock- 
holders. Held,  that  an  attaching  creditor  prevails  over  an  unregistered  transferee  even 
though  he  has  actual  knowledge  of  the  transfer.  Scott  v.  Houpt,  83  S.  W.  Rep.  1057 
(ArkT). 

Under  statutes  making  stock  transferable  only  on  the  books  of  the  company,  the 
courts  have  not  generally  invalidated  unrecorded  transfers,  but  have  given  the  assignee 
at  least  an  equitable  interest  in  the  stock.  Kellogg  v.  Stockwell,  75  111.  08.  Accordingly, 
the  transferee's  interest  has  been  held  sufficient  to  entitle  him  to  sue  the  directors  for 
misconduct.  Parrott  v.  Byers,  40  Cal.  614.  So  too  such  a  transfer  is  good  against 
the  transferrer's  assignee  in  bankruptcy.  Dickinson  v.  Central  National  Bank,  1 29  Mass. 
279.  And,  again,  by  the  great  weight  of  authority  and  contrary  to  the  principal  case, 
an  attaching  creditor  having  notice  of  the  unregistered  transfer  is  not  protected. 
Bridgewater  Iron  Co.  v.  Lissherger,  116  U.  S.  8.  The  latter  rule  seenLS  correct.  The 
purpose  of  statutes  requiring  registration  is  to  prevent  fraud  by  giving  notice  to  all 
persons  dealing  with  the  stock.  Under  such  circumstances  actual  notice  should  be 
treated  as  equivalent  to  registration.  Furthermore,  since  the  objects  of  these  statutes 
are  largely  the  same  as  those  of  recording  acts,  the  principal  case  would  seem  incon- 
sistent with  the  line  of  decisions  in  the  same  state  as  to  unrecorded  deeds,  where  a 
purchaser  having  actual  notice  is  not  protected.     Cf  Byers  v.  Engles,  16  Ark.  543. 

Trusts  —  Resulting  Trusts  —  Effect  of  Indeterminate  Contribution 
TO  Purchase  Price. —  Property  was  bought  in  the  name  of  a  married  woman  out  of 
a  fund  arising  from  the  earnings  of  the  husband,  the  wife,  and  adult  and  minor  chil- 
dren. The  exact  proportion  contributed  by  the  husband  and  minor  children  was  not 
ascertainable.  Held,  that  no  trust  results  in  favor  of  the  husband.  Onasch  v.  Zinkel, 
72  N.  E.  Rep.  716(111.). 

Almost  universally,  when  several  persons  contribute  proportionate  shares  to  the 
purchase  price  of  land  conveyed  to  one,  a  trust  results  in  their  favor.  It  is  often  stated 
that  the  share  must  be  some  aliquot  portion  of  the  whole  amount  (/.  e.  one-third,  one- 
fifth,  etc.),  giving  a  proportionate  aliquot  interest  in  the  land.  McGowan  v.  McGowan^ 
14  Gray  (Mass.)  119.  Such  seems  to  be  the  rule  in  Illinois.  But  see  Fleming  v. 
McHole,  47  111.  282.  A  more  reasonable  rule  obtains  in  most  jurisdictions,  where  any 
fraction  has  been  allowed ;  so  long  as  a  definite  share  is  found,  a  trust  arises  to  the 
extent  of  the  contribution.  Currence  v.  Ward,  43  W.  Va.  367.  Almost  everywhere 
the  claimant  must  prove  a  definite  interest  and  leave  no  uncertainty  as  to  his  share ; 
and  a  general,  indeterminable  contribution  creates  no  trust.  Olcott  v.  Bynum,  17 
Wall.  (U.  S.)  44.  Yet,  in  a  few  cases,  where  the  shares  were  undefined,  they  were  pre- 
sumed to  be  equal.  Edwards  v.  Edwards,  39  Pa.  St.  ;j69.  Even  if  the  amounts  nad 
been  ascertainable  in  the  present  case,  no  other  result  snould  have  been  reached,  since, 
as  between  husband  and  wife,  the  doctrine  does  not  apply,  and  the  legal  conveyance  to 
the  wife  is  deemed  an  advancement  unless  there  be  satisfactory  evidence  of  a  contrary 
intention.    See  Adlard  v.  Adlard,  65  111.  212. 
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Wills  —  Execution  —  Aitksting  Witnkssks:  Husband  or  Wife  of  Leg- 
atee AS  Witness.  —  This  action  was  brought  by  the  heir  at  law  to  contest  a  will  on 
the  ground  that  the  husband  of  one  of  the  legatees  was  a  subscribing  witness  thereto. 
lleld^  that  such  relationship  does  not  disqualify  the  husband  from  being  a  subscribing 
witness.     Lanning  v.  Gay,  78  Pac.  Rep.  810  (Kan.). 

Where  a  devise  or  bequest  is  made  to  either  husband  or  wife  of  an  attesting  wit- 
ness, by  the  decided  weigtit  of  authority  such  witness  is  thereby  disqualified.  Sullivan 
V.  SulltvoHt  106  Mass.  474.  In  arriving  at  this  conclusion  courts  are  guided  by  the 
consideration  that  such  witnesses  are  incompetent  on  account  of  personsu  interest,  and 
that  a  husband  and  wife  cannot  ordinarily  testify  for  or  against  each  other.  In  some 
jurisdictions,  however,  where  bequests  to  subscribing  witnesses  are  void  by  statute,  a 
strained  interpretation  makes  a  bequest  to  the  husband  or  wife  of  such  a  witness  in- 
valid, thus  rendering  the  witness  competent  by  removing  the  objectionable  element  of 
interest.  Jackson,  ex  dent.  Beach  v.  Durland,  2  Johns.  Cas.  (5f.  Y.)  313.  In  a  few 
jurisdictions  where  a  husband  and  wife  are  permitted  by  statute  to  testify  for  or 
against  each  other,  the  interest  of  either  party  in  a  bequest  to  the  other  is  considered 
too  remote  to  disaualify  him  or  her  as  an  attesting  witness.  Lippincott  v.  Wikoff,  54 
N.  J.  £q.  107.  The  prmcipal  case,  which  apparently  holds  the  whole  will  valid,  seems 
to  have  gone  farther  than  any  previous  one  m  arriving  at  this  result  without  statutory 
aid. 


BOOKS   AND    PERIODICALS. 

I.  LEADING  LEGAL  ARTICLES. 

War  Risks  in  Marine  Insurance. — This  subject,  which  since  the 
breaking  out  of  the  Russo-Japanese  war  has  naturally  been  of  special  interest, 
is  considered  in  a  recent  article  by  a  French  writer.  De  quelques  queslions  relatives 
^r assurance  des  risques  de  guerre^  by  Emile  Audouin,  31  J.  du  Droit  Intemat. 
Privd  1025  (Nos.  XI.-XII.,  1904).  It  was  formerly  the  practice,  he  says,  for 
the  same  policy  to  cover  both  ordinary  perils  of  the  sea  and  war  risks,  for  a 
single  premiutn.  But  gradually  a  change  was  made,  until  in  1900  the  principal 
marine  insurance  companies  operating  in  Europe  adopted  the  principle  of  a 
special  policy  for  each  kind  of  risk. 

The  change  makes  necessary  an  exactness  in  the  legal  definition  of  ordinary  and 
war  risks  not  required  before.  If  the  insured  has  to  cover  the  two  in  different 
companies,  it  is  important  for  him  to  see  that  there  are  no  gaps  to  leave  him 
without  protection,  as  will  happen  if  the  war  risk  contract  is  held  not  to  cover  a 
loss,  which  the  law  governing  the  ordinary  risk  contract  would  not  consider  the 
result  of  an  ordinary  peril.  If  he  can  sue  on  both  policies  in  the  same  country, 
there  is  little  danger  that  the  decisions  will  not  supplement  each  other.  But 
one  who  insures  in  France  against  ordinary  perils  and  in  England  against  war 
risks,  may  find  the  difference  between  English  and  Continental  jurisprudence  a 
grave  matter.  England  determines  whether  a  loss  is  caused  by  war  by  what 
seems  to  the  Continental  mind  a  very  narrow  principle,  that  of  proximate  cause. 
An  example  is  the  holding  that  the  insurers  against  ordinary  risks  are  liable 
for  the  loss  of  a  vessel  which  went  ashore  because  the  Confederates  had  ex- 
tinguished the  light  on  Cape  Hatteras.  The  immediate  cause  of  the  loss  was 
the  striking  on  the  reef,  not  the  act  of  war.  And  in  the  Spanish-American  war 
the  United  States  vessel  Columbia,  cruising  at  night  without  lights  in  conform- 
ity with  orders,  struck  and  sank  a  British  vessel.  The  French  court  held  the 
war  risk  insurer  responsible,  but  Douglas  Owen,  an  English  authority,  declares 
an  English  court  would  have  held  differently,  for  the  war  had  nothing  directly 
to  do  with  the  loss;  a  war  vessel  without  lights  might  have  done  the  same  dam- 
age in  manoeuvers  in  time  of  peace.  M.  Audouin  summarizes  the  English  view  as 
holding  the  risk  an  ordinary  one,  unless  there  is  a  direct  act  of  hostility  against 
the  object  insured.  The  more  liberal  Continental  view  is  that  if  it  can  reason- 
ably be  said  that  the  loss  would  not  have  happened  except  for  the  war,  the  war 
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risk  insurers  are  liable,  although  the  immediate  cause  was  stranding  or  collision. 
An  explanation,  if  not  a  justification,  of  the  English  view,  the  writer  finds  in  the 
fact  that  the  separation  of  the  two  risks  in  England  was  made  piecemeal,  while 
on  the  Continent  it  was  made  complete  at  once.  In  England  first  the  clause 
**  free  from  capture,  seizure,  and  detention,"  was  introduced.  This  exception 
was,  in  accordance  with  contract  law,  narrowly  construed,  and  damage  caused  in 
an  attempt  to  avoid  capture  was  held  to  be  covered  by  the  policy.  Now  the 
excepting  clause  has  been  enlarged  so  as  to  include  attempts  at  seizure  and  all 
consequences  of  popular  uprisings  and  operations  of  war,  and  special  war  risk  pol- 
icies stipulate  to  cover  all  risks  included  in  the  clause.  But,  with  what  seems 
to  the  French  writer  excessive  respect  for  precedent,  the  English  courts  have 
maintained  their  narrow  interpretation,  and  he  thinks  the  rule  so  well  settled 
that  it  will  be  long  before  there  is  any  change. 


ANTiaPATORY  Breach.  —  In  a  late  article  upon  this  subject,  the  writer, 
while  disclaiming  any  effort  to  justify  in  theory  the  general  rule  allowing  recov- 
ery by  one  party  before  the  time  of  performance,  on  repudiation  by  the  other, 
discusses  the  grounds  on  which  that  doctrine  seems  to  rest.  The  Doctrine  of 
Anticipatory  Breach,  by  Colin  P.  Campbell,  60  Cent.  L.  J.  64  Han.  27,  1905). 
He  points  out  that  these  decisions  have  been  based  on  two  different  views  of 
the  situation.  The  first,  which  is  illustrated  in  Hochster  v.  De  la  Tour  (2  E. 
&  B.  678)  is  that  the  action  is  based  on  an  implied  undertaking  in  the  origi- 
nal contract,  to  do  nothing  inconsistent  with  the  contractual  relation  before  the 
time  of  performance.  This  he  attacks  on  two  grounds,  —  the  general  one  appli- 
cable to  any  theory  justifying  anticipatory  breach,  that  the  doctrine  does  not 
seem  to  extend  to  commercial  paper ;  and  the  particular  obiection,  that  the  dam- 
ages recovered  must  be  very  slight,  representing  only  the  Sreach  of  the  implied 
contract,  since  the  contract  to  perform  is  still  unbroken.  Tne  latter  argument 
is  hardly  valid,  since  in  all  contracts  involving  several  promises  to  be  penormed 
at  different  times,  a  breach  of  the  first,  if  it  would  naturally  lead  to  the  abandon- 
ment of  the  others,  is  sufficient  foundation  for  a  recovery  of  damages  based  on 
a  breach  of  all  the  obligations,  though  the  time  for  the  performance  of  some  has 
not  yet  arrived.  **  This  is  law  where  the  doctrine  of  Hochster  v,  De  la  Tour  is 
denied,  as  well  as  where  it  is  admitted."  See  14  Harv.  L.  Rev.  435  and  cases 
cited.  The  main  difficulty  with  the  explanation  based  on  the  implied  promise  is 
the  difficulty  of  finding  the  promise,  and  the  fact  that,  in  cases  where  the  parties, 
after  repudiation,  decide  to  go  on  and  complete,  no  action,  even  for  nominal 
damages,  seems  ever  to  have  oeen  allowed  for  the  breach  of  such  an  implied 
obligation. 

As  the  real  ground  of  the  decisions,  the  author  elaborates  the  view  suggested 
in  Johnstone  v.  Milling  (16  Q.  B.  D.  460),  that  the  repudiation  by  one  party 
amounts  to  an  offer  of  rescission,  which,  when  accepted  by  action  thereon  by 
the  other,  makes  a  binding  contract  rescinding  the  old,  in  which  new  contract 
the  law  will  imply  a  promise  on  the  part  of  the  one  in  default,  to  pay  all  dam- 
ages resulting  from  the  destruction  of  the  original  agreement.  If  there  were 
such  rescission,  it  would  certainly  prevent  recovery  on  the  ground  first  set  forth, 
since  the  implied  promise,  if  it  ever  existed,  would  then  be  superseded,  but  it  is 
perhaps  difficult  to  see  an  offer  and  acceptance  in  the  repudiation  and  action 
upon  it.  Nor  does  the  view  furnish  a  satisfactory  explanation  of  the  decisions. 
Action  has  uniformly  been  brought,  and  recovery  had,  on  the  original  contract, 
not  on  a  second  one,  so  that  we  have  no  precedent  for  implying  any  obligation 
in  the  contract  for  rescission.  It  may  be  contended  that  the  declaration  in  such 
a  case  contains  facts  which  the  courts  will  construe  into  two  contracts,  allowing 
recovery  on  the  second.  But  it  is  difficult  to  see  how,  in  a  case  where  bringing 
the  action  is  the  sole  act  which  could  be  construed  as  an  acceptance,  the  declara- 
tion which  alleges  only  the  repudiation  by  the  defendant  sets  forth  any  second 
contract.  The  article  is  interesting  and  well  argued,  but  the  new  explanation 
seems  to  be  more  involved  than  the  old,  and  to  rest  on  no  firmer  foundation. 
See  14  Harv.  L.  Rev.  ^2^  et  seq. 
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Is  "  International  Law  "  La  w  ?  —  Austin's  definition  of  law,  as  a  command 
imposed  by  a  sovereign  and  enforced  by  a  physical  sanction,  sharply  conflicts 
with  common  usage  of  the  term  "  international  law,"  and  has  evoked  frequent 
criticism  from  writers  in  that  branch  of  jurisprudence.  Judged  by  Austin's  stand- 
ard, the  rules  of  international  law  are  no  more  than  principles  of  positive 
morality.  That  they  do  not  possess  all  the  characteristics  common  to  the  laws 
of  an  organized  political  community,  which  Austin  had  in  mind  in  framing  his 
definition,  is  generally  admitted.  The  dispute  is  as  to  whether  the  lack  of  cer- 
tain of  such  requirements,  notably  that  of  enforceability,  excludes  them  from 
the  technical  conception  of  law.  A  very  readable  discussion  of  the  general 
problems  is  contained  in  a  recent  article  m  the  Columbia  Law  Review.  The 
Legal  Nature  of  International  Law,  by  George  B.  Scott,  5  Columbia  L.  Rev. 
124  (Feb.  1905). 

The  writer  maintains  two  propositions  :  first,  that  the  quality  of  enforceability 
and  the  existence  of  a  sanction  are  not  essential  to  the  definition  of  law ;  secondly, 
that  assuming  a  sanction  to  be  requisite,  one  is  present  in  the  realm  of  inter- 
national law.  Where  a  dispute  between  the  citizens  of  two  different  nations 
results  in  litigation  in  the  courts  of  one  of  them,  it  has  been  the  practice  of  com- 
mon law  courts  for  two  centuries,  as  the  writer  points  out,  to  adopt  and  enforce 
the  principles  of  private  international  law.  Here  a  sanction,  in  the  strict  sense 
of  the  analytical  jurist,  secures  the  enforcement  of  the  rules  of  international  law, 
and  the  terms  of  Austin's  definition  are  exactly  complied  with.  The  real  diffi- 
culty, however,  arises  in  considering  the  rules  governing  disputes  the  parties  to 
which  are  not  citizens  but  nations.  Obedience  to  these  rules,  the  writer  con- 
tends, is  compelled  by  a  twofold  sanction,  international  public  opinion  and 
war. 

The  writer's  contention  that  a  sanction  is  not  essential  to  the  conception  of 
law  is  in  accord  with  the  well-known  doctrines  of  the  historical  school  of 
jurisprudence.  3ut  the  suggestion  contained  in  his  second  proposition  that  a 
sanction  may  be  found  in  the  forces  of  public  opinion  and  war  seems  open  to 
serious  objection.  The  sense  in  which  he  uses  the  word  **  sanction  *'  in  this 
connection  is  totally  at  variance  with  its  technical  legal  signification.  The  sanc- 
tion of  public  opinion,  if  such  there  be,  attaches  equally  to  principles  of  purely 
moral  obligation;  to  identify  such  a  sanction  with  the  sanction  of  law  is  to 
sacrifice  the  distinction  between  positive  law  and  ideal  morality.  War  as  a  sanc- 
tion is  analogous  to  the  act  of  an  individual  in  a  community  in  enforcing  his 
rights  by  brute  force.  The  determination  of  right  becomes  a  Balance  of  national 
strength.  Professor  Scott's  proposition  leads  to  the  remarkable  result  that  until 
the  group  of  nations  unite  in  recognizing  a  du^  of  obedience  to  some  deter- 
minate authority,  the  efficiency  of  the  sanction  is  directly  proportionate  to  the 
probabilitv  of  wars  and  the  weakness  of  culprit  nations.  Clearness  in  the  con- 
ception of  law  is  perhaps  best  secured  by  insisting  upon  the  necessity  of  a  sanc- 
tion in  Austin's  sense,  or  by  rejecting  Uie  notion  of  a  sanction  altogether  as  a 
non-essential  attribute. 


Abuse  of  New  Trials,  The.    Everett  P.  Wheeler.    3  Mich.  L.  Rev.  257. 

Act  of  Congress  Permitting  Suits  against  Federal  Receivers,  The.  —  In- 
junctions FROM  State  Courts.  W.  A.  Coutis.  Maintaininfr  that  injunctions 
from  state  courts  should  be  allowed  on  the  ground  that  otherwise  the  Act  would 
be  negative  and  receivers  would  be  given  autocratic  power.    39  Am.  L.  Rev.  59. 

Chief  Justice  Marshall  on  Federal  Regulation  of  Interstate  Carriers. 
£.  Parmalee  Prentice.  Discussing  Gibbons  v.  Ogden,  9  Wheat.  (U.  S.)  i  and 
tracing  the  development  of,  and  limitations  upon,  the  doctrines  there  laid  down. 
S  Columbia  L.  Rev.  77. 

Civil  Procedure  in  India,  y.  H.  Bakewell.  An  exposition  of  definite  evils  in 
legal  practice  and  procedure  in  India  and  an  adverse  criticism  of  a  draft  bill  under 
consideration  for  their  reform.     21  L.  Quar.  Rev.  55. 

Constitutional  Powers  of  the  President,  The.    Charles  A.  Gardiner,    28  N.J. 

L.J.41. 
Covenant  to  Settle  After-Acquired  Property.    I.,  II.    Anon.    49  Sol.  J.  214, 
232. 
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Dissenting  Opinions.  V.  H.  Roberts,  An  argument  in  support  of  the  practice  of 
reporting  them.    39  Am.  L.  Rev.  23. 

Doctrine  of  Anticipatory  Breach,  The.  Colin  P,  Campbell,  60  Cent.  L.  J.  64. 
See  supra. 

Doctrine  of  Lis  Pendens  as  Applied  in  India,  and  its  Application  to  Sales 
IN  Execution  of  Decrees,  The.  I.  Abdul  Karim  Khan,  Indicating  diver- 
gence of  Indian  law  at  several  points  from  that  of  Englbh  courts.  2  Allahabad 
L.J.  1. 

Effect  of  Time  in  Barring  Claims  in  Equity,  The.  Anon.  Sketching,  in  a 
broad  way,  the  English  law  upon  the  subject  with  a  brief  summary  in  conclusion. 
49  Sol.  J.  181,  201,  215,  233.    • 

Evidence  to  Prove  Negligence  of  Master  in  Employing  Incompetent  or 
Unfit  Servants.    Seymour  D.  Thompson.    60  Cent.  L.  J.  104. 

Exemptions  of  Property  from  Municipal  Taxation.  Eugene  McQuillin.  Con- 
tains good  colleaion  of  authorities.    60  Cent  L.  J.  43. 

Federal  Control  of  Insurance  Corporations.  fVilltam  R.  Vance.  Giving 
arguments  for  and  against  and  concluding  that  federal  control  is  neither  desira))le 
nor  constitutional.     18  Green  Bag  83. 

Federal  License  or  National  Incorporation.  Horace  L.  IVilgus,  Reviewing 
Commissioner  Garfield's  Report  on  corporations  engaged  in  interstate  commerce ; 
approving  many  features,  but  disagreeing  with  its  conclusion  in  favor  of  a  Federal 
License  plan.    3  Mich.  L.  Rev.  204. 

Historical  Development  of  the  Law.  Of  the.  George  H.  Smith.  A  survey 
of  the  chief  ancient  systems  of  law,  their  influence  upon  Anglo-American  law,  and 
the  basic  principles  of  all  law.    38  Am.  L.  Rev.  801. 

Judicial  Notick.  William  Trickett,  Discussing  the  general  subject  with  Pennsyl- 
vania citations.    9  Dickinson  Forum  67. 

Legal  Nature  of  International  Law,  The.  James  B.  Scott,  5  Columbia  L. 
Rev.  124.    See  supra. 

Liability  of  Deposit  Companies.    E,  Fabre  Surveyer.    4  Can.  L.  Rev.  xj. 

Married  Women's  Property  Law  in  Ontario.  II.-VI.  Geo.  S.  Holmested.  25 
Can.  L.  T.  53. 

Natural  Law.  Albert  S,  Thayer,  A  metaphysical  discussion  purporting  to  show 
the  basis  of  all  law,  ideals,  and  morality  to  be  habits  and  customs  of  the  com- 
munity.    21  L.  Quar.  Rev.  60. 

New  Patent  Law  of  Mexico,  The.    Edwin  Afaxey.    39  Am.  L.  Rev.  32. 

Old  Law  of  Real  Property  as  Modified  in  this  Country,  The.  George  H. 
Smith.  **  A  commentary  on  Blackstone's  exposition  of  the  doctrine  of  real  prop- 
erty, with  a  view  of  showing  its  relation  to  the  existing  law  "  in  this  country.  39 
Am.  Law  Rev.  i. 

Practical  Suggestions  on  Codifying  the  Law  of  Warehouse  Receipts. 
Francis  B,  James,    3  Mich.  L.  Rev.  282. 

Questions  relatives  k  l'assurance  des  risques  de  guerre,  De  quelques. 
Emile  Audouin.    31  J.  du  Droit  Intemat.  Priv^  1025.    See  supra. 

Removal  of  Public  Officers  from  Office  for  Cause.  I.  Alonto  H,  7\tthill, 
Considering  the  extent  of  the  power  of  removal  in  the  executive  under  various 
statutes  and  the  right  of  office-holders  to  a  hearing  before  removal.  3  Mich.  L. 
Rev.  290. 

Repair  of  Footpaths  and  Stiles,  The.  Anon,  Discussing  upon  whom  the  duty 
to  repair  rests.    69  Just.  P.  3,  15. 

Right  of  Privacy,  and  its  Relation  to  the  Law  of  Libel,  The.  Elbridge  L, 
Adams,  Pointing  out  that  there  is  no  common  law  right  of  privacy.  39  Am.  L. 
Rev.  37. 

Rights  of  a  Mesne  Attaching  Creditor  in  Probate  Proceedings  in  Massa- 
chusetts, The.    Joseph  M,  Sullivan,    67  Alb.  L.  J.  10. 

Rule  against  Perpetuities,  The.  Anon,  A  brief  review  of  the  authorities.  27 
L.  Stud.  J.  28. 

Russian  Raids  on  Neutral  Commerce.  Edwin  Afaxey,  A  discussion  of  the  ques- 
tion whether  foodstuffs  are  contraband  of  war.     21  L.  Quar.  Rev.  35. 

Should  the  Motive  of  the  Defendant  Affect  the  Question  of  his  Liabil- 
ity?—  The  Answer  of  One  Class  of  Trade  and  Labor  Cases.  IVm, 
Drafer  Lewis,  Analyzing  the  various  decisions  in  the  labor  union  cases  and  sug- 
gestmg  that  motive  should  not  affect  the  result.     5  Columbia  L.  Rev.  107. 

State  Corporation  as  a  Party  in  Federal  Courts,  The.  Francis  £.  Baker, 
13  Am.  Law  7. 

Validity  and  Effect  of  State  Laws  Giving  Liens  on  Boats  and  Vessels. 
John  T,  Marshall,    A  short  article  collecting  the  authorities.    60  Cent.  L.  J.  86. 
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II.    BOOK   REVIEWS. 

A  Treatise  on  the  System  of  Evidence  in  Trials  at  Common  Law, 
including  the  statutes  and  judicial  decisions  of  all  jurisdictions  of  the  United 
States.     By  John  Henry  Wigmore.     In  four  volumes.     Boston:  Little, 
Brown  and  Company.    1904-5.    pp.  Iv,  1-1002;  xxi,  1003-1974;  xv,  1975- 
3184;  xiii,  3185-3921.    4to. 
This  is  unquestionably  one  of  the  most  impprtant  treatises  on  a  legal  sub- 
ject published  during  the  last  generation.     Professor  Wigmore's  long  study  of 
the  subject  of  evidence,  both  its  history  and  its  present  state,  has  borne  good 
fruit  in  the  monumental  treatise  he  has  prepared.     It  is  hardly  too  much  to  say 
that  this  is  the  most  complete  and  exhaustive  treatise  on  a  single  branch  of  our 
law  that  has  ever  been  written. 

The  patience  with  which  the  material  has  been  collected,  the  fullness  and 
completeness  of  the  treatment,  the  exhaustive  citation  of  authority,  and  the 
wealth  of  illustration  and  apt  quotation  are  wonderful.  Not  only  has  Professor 
Wigmore  collected  here  all  the  decisions  of  common  law  courts  on  the  subject 
of  evidence,  but  he  has  also  collected  the  statutes  of  Endand  and  of  the  U.nited 
States ;  a  far  more  difficult  task  than  the  collection  of  oecided  cases.  So  thor- 
oughly has  the  work  been  done  that  these  volumes,  in  addition  to  their  other 
merits,  will  serve  as  a  source  book  for  future  investigators  of  this  branch  of  law. 
So  important  a  book  cannot  be  dismissed  with  a  short  review.  To  enumerate 
its  merits  alone  would  require  more  space  than  can  be  afforded.  It  was  crowned 
by  anticipation  in  the  bestowal  of  the  Ames  prize  two  years  before  its  publica- 
tion. It  has  been  long  expected  b^  legal  scholars  who  have  followed  with  in- 
terest Professor  Wigmore  s  historical  essays,  and  it  has  the  rather  mournful 
distinction  of  being  perhaps  the  only  monument  which  we  shall  have  on  so  con- 
siderable a  scale  of  Professor  Thayer's  studies  in  evidence.  That  Professor 
Wigmore  owes  a  great  debt  to  his  distinguished  teacher,  he  himself  is  the  first 
to  admit;  and  his  graceful  dedication,  in  which  he  joins  Professor  Thayer  with 
Judge  Doe,  as  **  two  masters  in  the  law  of  evidence,"  emphasizes  the  indebted- 
ness. Most  of  Professor  Thayer's  pupils  would  probably  place  him  before 
Judge  Doe  in  such  a  dedication. 

Professor  Wigmore  has  hit  upon  one  great  improvement  in  lawbook-roaking, 
which  should  be  mentioned  at  the  outset.  In  his  notes  he  has  not  only  collected 
great  numbers  of  cases,  supporting  the  propositions  of  his  text,  but  he  has 
stated  in  half  a  line  the  distinguishing  facts  of  the  case  in  such  a  way  that  a 
lawyer  searching  the  notes  for  authority  may  know  at  a  glance  which  cases  are 
worth  his  examination. 

The  author's  analysis  of  the  subject  is  most  exhaustive.  It  has  all  the  dis- 
tinctive characteristics  of  the  author ;  patience,  thoroughness,  minute  attention 
to  detail,  and  the  novelty  of  arrangement  which  a  strong  and  original  mind  alone 
can  give.     The  analysis  is  so  original  that  it  is  worth  giving  in  full. 

Book  I.    What  Facts  may  be  presented  as  Evidence  (Admissibility). 
Part  I.    Relevancy. 
Title  I.    Circumstantial  Evidence  (divided  into  fourteen  topics,  each  dealing  with 
evidence  introduced  to  prove  some  human  act,  quality  or  condition  or  some 
fact  of  nature). 
Title  II.    Testimonial  evidence  (divided  into  thirteen  topics,  dealing  with  the 

qualifications,  impeachment,  and  rehabilitation  of  witnesses). 
Title  III.    Autoptic  Proferencc  (Real  Evidence). 
Part  II.     Rules  of  auxiliary  probative  value. 
Title  I.    Preferential  rules. 
Sub-Title  I.    Production  of  documentary  originals. 
Sub-Title  II.     Rules  of  testimonial  preference. 
Title  II.    Analytic  rules  :  The  Hearsay  Rule. 
Sub-Title  I.    The  Hearsay  Rule  satisfied. 
Topic  I.    By  cross-examination. 
Topic  II.    By  confrontation. 
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Sub-Title  II.    Exceptions  to  the  Hearsay  Rule  (here  are  discussed  in  fourteen 

topics  the  ordinary  exceptions). 
Sub-Title  III.     Hearsay  Rule  not  applicable  (Verbal  acts,  res  gestae,  etc.). 
Sub-Title  IV.     Hearsay  Rule  as  applicable  to  court  officers  (Jurors,  judge, 
counsel,  interpreter). 
Title  III.    Prophylactic  rules  (i.  e,  the  devices,  such  as  oath  and  publicity  of 

trial,  by  which  the  attempt  is  made  to  secure  truth  of  the  testimony). 
Title  IV.    Simplificative  rules. 
Sub-Title  I.    Order  of  presenting  evidence. 
Sub-Title  II.    Rules  of  exclusion  for  confusion  of  issues,  unfair  prejudice,  or 

undue  weight. 
Sub-Title  III.     Opinion  rule. 
Title  V.    Quantitative  rules. 
Sub-Title  I.    Number  of  witnesses  required. 
Sub-Title  II.     Kinds  of  witnesses  required. 
Sub-Title  III.    Verbal  completeness. 
Sub-Title  IV.    Authentication  of  documents. 
Part  III.    Rules  of  extrinsic  policy. 
Title  I.    Rules  of  absolute  exclusion. 
Title  II.     Rules  of  optional  exclusion  (Privilege). 
Part  IV.    Parol  evidence  rule  (Constitution  of  lesal  acts). 
Book  II.    By  whom  evidence  must  be  presented  (Burden  of  proof:  Presumption). 
Hook  III.    To  whom  evidence  must  be  presented  (Law  and  fact ;  judge  and  jury). 
Hook  IV.    Of  what  propositions  no  evidence  need  be  presented. 
Title  I.    Judicial  notice. 
Title  II.    Judicial  admissions. 

Every  principal  division  is  prefaced  by  an  historical  or  theoretical  introduc- 
tion. Such  a  method  of  analyzing  and  developing  the  subject  is  a  most  admi- 
rable one,  and  future  writers  of  legal  treatises  will  be  under  great  obligation  to 
Professor  Wigmore  for  the  care  with  which  he  has  worked  out  his  plan.  With 
a  full  index  (which  completes  the  work)  it  is  easy  to  find  not  only  the  authorities 
on  any  special  point,  but  the  connection  of  that  point  with  other  parts  of  the 
subject ;  the  historical  and  philosophical  considerations  which  bear  on  its  de- 
cision ;  and  such  practical  arguments  as  the  author  after  man^  years*  careful 
study  of  the  subject  has  been  able  to  bring  to  bear  on  the  solution. 

For  greatness  of  conception  and  patience  of  execution,  for  complete  col- 
lection of  authority,  and  for  fullness  and  vividness  of  treatment,  this  treatise 
cannot  be  too  warmly  commended ;  but,  unfortunately,  some  of  the  very  things 
which  contribute  to  its  excellence  have  also  led  to  certain  regrettable  defects 
that  cannot  be  passed  over  in  silence.  Some  of  these  defects  are  of  mere  de- 
tail, but  some  of  them,  on  the  other  hand,  are  absolutely  fundamental ;  and  it  is 
to  be  feared  will  prevent  the  work  being  as  useful  in  practice  as  it  must  be  to 
the  teacher  and  the  student. 

Perhaps  the  most  important  of  these  defects  is  apparent  from  the  very  analy- 
sis of  the  subject  copied  above.  This  analysis  is  careful,  original,  and  thought- 
ful ;  but  it  is  new  and  strange,  and  probably  would  not  help  a  lawyer  in  practice 
in  his  attempt  to  find  the  authority  bearing  upon  a  particular  (Question  at  hand. 
The  reviewer  must  speak  on  this  matter  with  some  hesitation,  because  use 
alone  can  be  the  final  test.  To  lawyers  trained  as  students  in  this  analysis  it 
m <iy  be  entirely  feasible,  but  to  the  present  generation  of  lawyers,  to  whom  it  is 
novel,  it  may  be  simply  repellent. 

For  instance,  it  does  not  seem  possible  that  the  author  is  either  right  or  wise 
in  bringing  together  as  complementary  subjects  the  titles  of  bis  first  book,  on 
Relevancy.  Title  I,  on  Circumstantial  Evidence,  is  really  a  discussion  of  the 
general  rules  of  admissibility;  Title  II,  on  Testimonial  Evidence,  contains  the 
matter  usually  grouped  in  a  chapter  or  chapters  upon  witnesses  and  methods  of 
examination  ;  while  Title  1 II,  on  Autoptic  Proference,  discusses  the  subject  usu- 
ally known  as  real  evidence.  To  an  ordinary  lawyer  it  seems  a  little  strange  to 
regard  these  three  seemingly  unrelated  subjects  as  together  making  up  one  great 
branch  of  the  law  of  evidence.  Originality  is  well  enough,  but  to  accomplish 
anything  originality  should  be  accompanied  by  sound  judgment. 
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It  Is  very  likely  that  the  author's  subdivision  of  the  subject  was  helpful  to 
him  in  his  enormous  task  of  classifying  the  many  thousands  of  cases  with 
which  he  was  forced  to  deal,  but  a  classification  which  is  based  neither  on  his- 
torical nor  on  philosophical  reason,  nor  on  established  use,  should  not  appear 
in  the  published  book  ;  like  the  builder's  scaffolding,  every  trace  of  it  should  be 
removed  before  the  public  is  admitted  to  the  finished  edifice. 

Not  only  the  analysis  but  the  nomenclature  is  novel.  In  place  of  well-known 
terms,  to  which  we  are  accustomed,  Professor  Wigmore  presents  us  with  such 
marvels  as  retrospectant  evidence,  prophylactic  rules,  viatorial  privilege,  inte- 
gration of  legal  acts,  autoptic  proference,  and  other  no  less  striking  inventions. 
It  is  safe  to  say  that  no  one  man,  however  great,  could  introduce  into  the  law 
three  such  extravagantly  novel  terms,  and  Professor  Wigmore  proposes  a 
dozen.  Some  of  these  terms  have  an  unintentionally  humorous  effect ;  **  au- 
toptic proference  "  suggests  to  an  ordinary  man  who  has  forgotten  his  Greek, 
the  evidence  of  a  physician  before  a  coroner^s  jury,  rather  than  such  real  ex- 
hibits as  may  be  presented  in  evidence  at  a  trial.  "  Prophylactic  rules  "  sug- 
gest the  printed  clirections  which  accompany  a  patent  tooth-brush. 

A  few  of  his  new  terms  he  had  already  used  m  his  notes  in  the  last  edition  of 
Greenleaf,  and  their  use  there  met  with  such  a  chorus  of  objection  that  he  has 
thought  it  necessary  in  this  work  to  justify  their  use  ;  his  justification,  however, 
cannot  be  regarded  as  a  happy  one.  To  use  the  phrase  "autoptic  prefer- 
ence "  instead  of  real  evidence  may  be  of  great  assistance  to  the  author  in 
sorting  his  cases  and  in  formulating  his  text,  but  it  is  of  no  conceivable  use 
to  any  lawyer  who  has  occasion  to  consult  the  book. 

When  we  come  to  the  subject-matter  we  find  it  admirable  in  every  way.  The 
historical  discussions  are  illuminating,  the  statement  of  doctrine  is  clear  and 
sufficiently  precise,  and  the  argument  is  always  enlightening  and  usually  con- 
vincing. To  select  any  particular  portion  of  the  text  for  special  praise  is  almost 
impossible,  so  uniform  is  the  merit  of  the  work.  Whether  the  author  treats 
(in  several  parts,  as  a  result  of  the  peculiarity  of  his  analysis)  documentary  evi- 
dence, or  the  privilege  of  witnesses,  or  the  hearsay  rule,  he  is  uniformly  happy 
in  his  treatment.  His  emphasis  on  the  necessity  of  cross-examination  as  the 
basis  of  the  hearsay  rule  is  not  quite  orthodox,  but  it  is  probably  correct, 
logically  and  historically. 

The  author  has  drawn  his  illustrative  quotations  from  many  sources  with 
ereat  advantage.  It  sometimes  looks  a  little  remarkable  to  see  a  long  passage 
from  Burke,  or  from  Professor  Sedgwick's  philosophical  work,  cheek  by 
jowl  with  a  passage  from  an  opinion  of  Baron  Parke  or  Judge  Doe ;  but  no 
lawyer  would  be  any  the  worse  for  an  excursus  into  the  realms  of  philosophy  or 
polite  literature.  Space  has  been  taken  for  rather  long  discussions  on  some- 
what unrelated  subjects ;  such  as  the  propriety  of  granting  a  new  trial  where 
an  error  has  been  made  in  the  admission  or  the  exclusion  of  evidence.  It  might 
have  been  better  in  some  cases  (as  in  the  example  just  stated)  if  Professor 
Wigmore  had  expressed  himself  a  little  less  positively  in  a  matter  outside  the 
strict  scope  of  his  work  ;  for  his  views  are,  to  say  the  least,  questionable. 

In  spite  of  its  imperfections,  this  is,  and  must  long  remain,  the  best  treatise 
on  the  common  law  of  evidence.  Lawyers  must  learn  to  overlook  the  peculiar- 
ities of  nomenclature  ;  students  must  be  content  to  accept  the  analysis  as  a 
convenient  division  of  a  vast  material :  for  we  have  here  what  we  have  never 
had  before,  and  are  unlikely  to  have  again,  at  least  in  this  generation ;  a  com- 
plete and  accurate  presentation  of  the  principles  and  of  the  authorities  of  the 
law  of  evidence.  /•  H.  B. 


The  Law  of  Foreign  Corporations  and  Taxation  of  Corporations,  both 

Foreign  and  Domestic.    By  Joseph  Henry  Beale,  Jr.     Boston:  William  J. 

Nagel.     1904.     pp.  xxvi.,  11 49.     8vo. 

Some  years  ago,  recognizing  the  growing  need  of  a  practical  text-book  upon 

these  topics,  Professor  Beale  began  the  present  volume.     Unfortunately  its 

Dublication  has  been  delayed  until  now.     In  the  meantime,  however,  the  great 


Digitized  by 


Google 


BOOKS  AND  PERIODICALS.  48 1 

increase  in  the  number  and  importance  of  corporations,  doing  an  interstate 
business,  or  conducting  their  affairs  entirely  beyond  the  borders  of  the  incor- 
porating state,  has  made  this  subject  of  pre-eminent  importance.  By  adding 
considerable  new  material  to  the  careful  fundamental  work  that  had  previously 
been  done,  and  making  a  thorough  collection  of  cases,  the  writer  has  now  pro- 
duced a  most  welcome  and  timely  treatise. 

The  first  general  title  of  the  volume  is  devoted  to  a  general  consideration  of 
the  nature  and  the  powers  of  corporations,  with  particular  reference  to  the  juris- 
diction by  the  laws  of  which  they  exist.  This  involves  a  discussion  of  the  dom- 
icile, the  residence,  and  the  citizenship  of  corporations,  topics  that  have  often 
been  the  subject  of  considerable  confusion.  One  chapter  of  this  title  summarizes 
the  statutes  for  the  formation  of  corporations  of  all  the  States,  Great  Britain, 
and  the  Canadian  Provinces.  The  following  titles  then  consider  in  detail  the 
rights  and  powers  of  a  corporation  in  acting  beyond  the  boundaries  of  the 
state  which  created  it.  The  extent  to  which  it  may  thus  act,  its  constitutional 
rights  when  so  acting,  the  conditions  that  may  be  and  are  imposed  upon  it  by 
the  foreign  state,  and  the  status  of  the  foreign  corporation  in  litigation  both  as 
plaintiff  and  as  defendant  are  all  very  fully  and  lucidly  treated.  In  the  discus- 
sion of  the  jurisdiction  of  the  foreign  state  over  the  internal  affairs  of  a  cor- 
poration, the  vexed  question  of  the  enforcement  of  stockholders'  and  directors' 
statutory  liability  outside  of  the  state  which  imposes  that  liability  is  con- 
sidered with  especial  thoroughness.  This  chapter  gives  the  subject  a  much 
more  adequate  treatment  than  the  reviewer  has  been  able  to  find  in  any  other 
text-book. 

A  considerable  space  has  been  devoted  by  the  author  to  the  main  sub-topic  of 
the  book,  namelv.  Taxation  of  Corporations.  This  portion  of  the  work  includes 
domestic  as  well  as  foreign  corporations.  In  fact,  in  many  ways  its  title  mi^ht 
be  taxation  in  general.  The  difficult  matter  of  situs  for  the  purpose  of  taxation 
is  made  the  basis  of  the  discussion,  and  the  general  principles  of  taxation  are 
thus  developed  and  then  applied  to  the  many  varied  forms  which  corporate 
taxation  assumes  in  the  different  states,  both  with  reference  to  the  different 
variety  of  taxes,  and  the  different  classes  of  corporations  that  are  taxed.  This 
portion  of  the  volume  includes  a  summary  of  the  corporation  taxes  imposed  by  the 
different  states.  The  work  concludes  with  a  discussion  of  corporations  created  by 
the  laws  of  two  states,  and  the  receivership,  insolvency,  and  dissolution  of  foreign 
corporations.  Reference  has  already  been  made  to  some  of  the  digests  of  the 
statutory  provision  of  the  States  and  the  British  Provinces  that  appear  in  the 
book.  There  are  numerous  others  upon  important  matters  of  corporate  regu- 
lation. This  feature  greatly  adds  to  the  practical  value  of  the  volume  in  the 
hands  of  the  investor  and  the  incorporator. 

To  the  foregoing  inadequate  summary  it  is  only  necessary  to  add  that  the 
author  has  approached  his  task  with  scholarly  discrimination,  and  with  the  end 
of  practical  utility  always  in  view.  Few,  if  any,  other  treatises  deal  satisfac- 
torily with  this  subject,  and  there  is  thus  a  real  demand  for  just  such  a  book. 
It  has  been  kept  quite  strictly  confined  within  the  proper  scope  of  its  title,  and 
there  it  has  been  thorough.  It  ought,  therefore,  within  its  field  to  aid  in  a  con- 
siderable degree  in  clarifying  the  law.  w.  H.  H. 


Handbook  of  Jurisdiction  and  Procedure  in  United  States  Courts. 

By  Robert  M.  Hughes.     St.  Paul,  Minn. :  West  Publishing  Co.     1904. 

pp.  xviii,  63A.  8vo. 
Especially  to  the  student  and  young  practitioner  this,  the  latest  of  the  familiar 
Hornbook  Series,  should  be  welcome.  Before  its  publication,  the  most  valu- 
uable  treatise  on  federal  procedure  was  admittedly  that  of  Mr.  Foster.  But 
in  his  two  cumbrous  volumes,  as  in  other  works  that  go  into  greater  detail, 
the  reader  finds  it  difficult  to  extricate  the  purely  adjective  law  of  procedure 
from  the  mass  of  substantive  law  under  which  it  is  hidden.  The  plethora  of 
legal  information  which  Mr.  Foster's  book  contains  impairs  its  useiulness  for 
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anything  but  reference  purposes.  Mr.  Hughes,  on  the  contrary,  by  eliminating 
all  that  does  not  strictly  pertain  to  procedure,  and  by  treating  what  remains  in 
logical  sequence  and  with  some  attention  to  literarv  style,  has  given  us  a  very 
readable  volume.  It  contains  moreover  much  that  Mr.  Foster's  book  takes  for 
granted,  matters  of  ordinary  routine  that  everybody  is  expected  to  know,  but 
which  the  banner  frequently  does  not  know,  —  for  example,  his  treatment  of 
how  the  federal  courts  are  constituted,  and  what  is  the  elementary  procedure 
for  getting  a  case  before  them.  Since  Judge  Curtice's  collection  of  lectures  on 
the  federal  judiciary,  there  has  been  no  clearer  exposition  of  this  particular 
subject. 

Mr.  Hughes's  method  of  presentation  is  original  and  peculiarly  fortunate. 
The  practitioner  who  has  made  choice  of  a  court  in  which  to  bring  his  action, 
has  no  curiosity  about  the  practice  of  more  than  that  one  court.  Mr.  Hughes, 
after  first  helping  him  to  make  this  choice,  more  e£EectualIy  gratifies  this  re- 
stricted curiosity  by  treating  each  court  of  original  jurisdiction  separately. 
Repetition  is  avoided  by  grouping  rules  of  general  application,  statutory  and 
otherwise,  in  two  short  chapters.  The  same  treatment  of  each  court  as  a  unit 
is  adopted  in  tracing  the  case  systematically  to  conclusion  in  the  courts  of  last 
resort.  It  is  strange  that  no  previous  writer  has  followed  so  logical  a  plan  as 
this.  E.  E.  p. 


A  Treatise  on  the  Incorporation  and  Organization  op  Corporations 
Created  under  the  **  Business  Corporation  Acts"  of  the   Several  States 
and  Territories  of  the  United  States.     By  Thomas  Gold  Frost.     Boston  : 
Little,  Brown,  and  Companv.     1905.    pp.  xliv,  622.    8vo. 
The  first  part  of  Mr.  Frost's  took  is  devoted  to  a  comparative  study  of  incor- 
poration law  in  the  various  states  and  territories  of  the  United  States.    The 
comparison  is  made  by  taking  each  step  of  incorporation  in  order,  and  in  this 
way  the  process  of  incorporation  is  also  minutely  described.     The  established 
principles  of  law  are  briefly  stated,  and  the  citations  are  to  the  leading  cases  only. 
Longer  discussions  are  given  to  the  more  unsettled  questions,  such  as  the  doc- 
trine of  ultra  vires^  the  views  as  to  collateral  attack  of  corporate  purposes  and 
powers,  and  the  different  rules  concerning  payment  for  subscribed  stock.    The 
second  part  of  the  volume  contains  a  synopsis-digest  of  the  general  incorpora- 
tion acts,  forms  for  drawing  charters  and  for  various  clauses  in  the  charter,  and 
tables  of  comparison.     The  book  as  a  whole  presents  in  a  practical  manner 
many  things  which  it  is  important  to  know,  and  it  seems  certain  that  it  cannot 
fail  to  be  of  great  service  to  the  practitioner. 
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AN    EARLY    DECISION    ON    INTERCOLONIAL 

RIGHTS. 

THE  report  of  the  case  of  Governor  Bass  v.  The  Earl  of  Bello- 
mont,  Governor  of  New  York,  was  found  by  me  in  preparing 
the  case  of  the  State  of  New  Jersey  in  its  boundary  suit  against  the 
State  of  Delaware.  As  it  has  not  been  published  elsewhere,  its 
legal  and  historical  interest  seems  to  justify  reproducing  the  bulk  of 
it  where  it  will  be  more  accessible.  It  is  the  first  discussion  in  a 
court  of  law  of  the  constitutionality  of  a  colonial  statute,  and  Lord 
Holt,  in  considering  this,  applies  the  principle,  **  no  taxation  with- 
out representation,"  which  was  the  basis  of  our  revolution  from 
England.  It  contains  also  a  general  consideration  of  intercolonial 
rights. 

About  the  year  1700  a  strong  movement  was  on  foot  in  England 
directed  toward  doing  away  with  all  proprietary  governments  in 
America.  Such  governments  existed  in  East  and  West  Jersey, 
Pennsylvania,  and  Maryland.  On  the  other' hand,  a  crown  govern- 
ment was  in  charge  of  New  York  and  set  up  pretensions  over  New 
Jersey,  requiring  outward-bound  ships  from  there  to  touch  at  New 
York.  This  naturally  produced  a  great  outcry,  with  the  result 
that  Governor  Bass  of  New  Jersey  persuaded  the  Earl  of  Bello- 
mont.  Governor  of  New  York,  to  try  the  claim  by  a  feigned  issue 
at  Westminster  Hall. 

It  is  curious  to  see  that  the  wishes  of  the  many  distinguished 
counsel  in  this  case  were  not  realized.  The  annals  of  the  time 
show  that  the  real  point  in  controversy  was  whether  New  Jersey 
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had  any  rightful  proprietary  government.  This  question  was 
raised  in  the  case,  but  not  decided.  Yet  Lord  Holt's  views,  given 
perhaps  obiter,  that  the  Duke  of  York  had  no  power  or  authority 
to  divide  his  "  particular  franchise"  of  government  of  the  whole 
tract,  had  a  great  moral  effect  upon  the  New  Jersey  Proprietors  by 
convincing  them  that  expediency  required  a  surrender  of  their 
government  to  the  Crown.  This  they  accordingly  made  in  the 
year  1702. 

In  the  leading  case  of  Martin  v,  Waddell,  ^  where  the  charters 
and  grants  referred  to  in  Lord  Holt's  decision  are  fully  set  out. 
Chief  Justice  Taney  came  to  a  conclusion  directly  opposite  to  Lord 
Holt,  deciding  that  proprietary  government  was  rightfully  vested 
in  the  New  Jersey  Proprietors  by  the  grants  from  the  Duke  of 
York. 

It  may  also  be  observed  that  Lord  Holt  takes  a  view  of  the 
Crown's  rights  which  the  colonists  have  always  most  strenuously 
denied.  He  holds  in  effect  that  although  the  right  of  government 
might  be  granted  by  the  Crown  to  proprietors,  or  to  companies, 
yet  it  might  be  resumed  by  the  Crown  at  will.  This  course  was 
taken  by  King  James  II.  in  1687,  when  Governor  Andros  was 
commissioned  to  be  governor  of  all  New  England,  including  also 
New  York  and  New  Jersey,  and  by  William  and  Mary  in  1692, 
when  Governor  Fletcher  was  appointed  to  rule  over  New  York 
and  Pennsylvania,  and  although  Maryland  had  been  granted  to 
Lord  Baltimore  as  a  proprietary  province,  it  was  actually  ruled  for 
many  years  by  governors  under  commission  from  the  Crown. 

Chauncey  G,  Parker, 
Newark,  N.  J. 

JEREMIAH   BASSE   AND  JOHN   LOFTING   Plts. 

RICHARD   EARLE  OF   BELLAMONT  Deft.« 

In  Banco  Regis,  Midds  10  May  1700. 

In  an  accon  of  Trover  and  Conversion  of  a  Shipp  called  the  Hes- 
ter the  Deft  pleaded  not  guilty. 

By  Rule  of  Court  it  was  to  be  admitted  that  the  Deft,  was  Gov- 
ernor of  New  York  with  all  its  Dependancyes. 

That  the  seizure  and  Condemnacon  of  the  said  Shipp  &  Cargoe 
were  pursuant  to  an  Act  of  Assembly  of  New  York. 

1  16  Pet.  (U.  S.)  369. 

•  See  12  Mod.  399;  Holt  K.  B.  332.     Parts  of  the  report  have  been  omitted. 
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That  imediately  upon  the  seizure  of  the  said  Shipp  &  Cargoe 
Restitucon  thereof  was  offered  the  pits  upon  payment  of  ye  Cus- 
tomes  payable  by  the  said  Act  of  Assembly. 

And  that  the  said  Ship  being  Condemned  was  publickly  sold  by 
Inch  of  Candle  for  315  L  New  York  money. 

Then  several  Instruments  were  read  viz. 

A  Grant  made  to  the  Duke  of  York.^ 

The  Act  of  the  Assembly*  of  ye  24  Octob.  1692. 

The  Instructions  to  the  Lord  Bellamont. 

Proclamacon  put  forth  by  ye  Lord  Bellamont. 

Ld.  Chief  Just.  Holt.  Now  the  question  is  onely  whether 
East  Jersey  is  dependant  of  New  York. 

Then  the  pits  Read  an  Indenture  between  the  Duke  of  York  and 
the  Earle  of  Perth  and  others  by  which  the  Duke  Granted  to  them 
New  Jersey.^ 

And  the  Kings  Declaracon  in  1683*  Reciting  the  Grant  to  ye 
Duke  of  York  &c  the  Indenture  of  the  Duke  of  1682,  whereby  he 
granted  the  province  of  East  Jersey  to  the  Earle  of  Perth  and 
others  by  which  his  Maty  Declared  his  will  and  pleasure  to  be  that 
the  Planters  and  other  Inhabitants  of  East  Jersey  should  yeild 
Obedience  to  the  Grantees  their  heirs  and  Assignes  as  absolute 
Proprietors  thereof. 

Then  some  witnesses  were  examined  as  to  the  Antiquitys  of  ye 
Assemblys  of  New  York  and  East  Jersey  and  touching  the  Gover- 
nors of  New  York  exercising  or  pretending  to  exercise  A  Jurisdic- 
con  in  East  Jersey. 

And  soe  ye  pits  Councill  left  the  matter  till  they  should  heare 
what  Answer  was  given  to  it 

Ld.  Ch.  Just.  Holt.    Well  Mr.  Attorney  what  do  you  say  to  it. 

Mr,  Attor,  Genll^  But  however  now  my  Lord  we  are  upon  a 
Queon  of  Law  how  far  these  Grantees  can  maintaine  this  accon 
upon  the  notion  of  their  being  independant  of  New  York.  We 
think  there  is  no  foundation  at  all  for  it  They  have  Read  the  Let- 
ters Patents  in  1664  by  which  all  this  Tract  as  well  East  and  West 
Jersey  as  New  York  was  granted  as  one  intire  tract  of  land  and 
Territory  to  ye  Duke  of  York  his  heires  and  Assignes.  In  that 
Grant  he  hath  great  Powers  and  Authorityes  Granted  to  him  the 
Validity  of  which  I  shall  not  dispute  at  present  but  take  notice  of 

1  Mch.  12,  1664.  2  Of  New  York. 

•  Dated  March  14,  1682-3.  *  Nov.  23. 

*  Sir  Thomas  Trevor. 
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what  is  Granted  there  is  a  Power  of  Pardoning  and  appointing 
Commissrs  etc.  and  Judges  and  expressly  a  Power  of  making  Laws 
for  all  that  tract  of  land. 

Now  my  Lord  here  is  a  Legislative  Power  granted  to  the  Duke ; 
Now  this  extends  to  the  whole  tract,  to  the  whole  territory  as  well 
East  Jersey  as  New  York  for  at  that  time  they  were  undivided. 
It  does  not  give  him  any  power  to  devide  the  Legislative  Author- 
ity but  if  he  had  kept  it  in  his  own  hands  he  must  have  executed  it 
as  one  Authority  throughout  the  whole  and  could  not  have  divided 
it  by  erecting  several  Independant  Assemblys  and  Establishing 
severall  Independant  Jurisdiccons.  It  was  never  intended  when 
the  Crpwne  granted  such  an  intire  tract  but  that  there  should  be 
kept  one  Intire  Jurisdiccon  for  the  preservacon  of  the  whole  for 
when  tis  Divided  one  part  grows  too  weake  for  the  other  And 
quarrells  arise  and  every  one  Considers  his  owne  private  interest 
and  the  Publick  is  neglected  Soe  that  tis  not  agreeable  to  the 
Words  or  intent  of  this  Charter  that  this  which  was  granted  as  one 
Intire  Jurisdiccon  should  be  executed  seperately  and  this  the 
rather  appeares  by  the  words  that  Confirme  them  to  make  their 
Laws  as  neare  as  might  be  to  the  Laws  and  Statutes  of  England 
where  there  is  but  one  intire  Legislative  Power. 

They  claime  by  a  grant  from  the  Duke  of  York  as  they  are  his 
Assignees  of  part  of  this  territory  granted  to  him  with  these  Au- 
thorityes.  Say  they,  wee  by  this  Grant  from  the  Duke  have  the 
same  Jurisdiccon  (they  cant  prtend  no  more)  as  they  had  from 
the  Crowne  soe  that  my  Lord  if  he  himselfe  could  not  have  exer- 
cised this  Jurisdiccon  independant  in  severall  parts  of  this  territory 
then  certainely  if  they  had  it  granted  to  them  expressely  it  would 
be  voyd  Now  he  hath  granted  noe  such  thing  the  Grant  that  was 
read  is  in  1682  and  that  Recites  a  former  grant  in  1664.  I  do  not 
see  that  the  grant  recited  will  give  them  any  such  authority.  For 
there  is  not  a  word  in  it  of  any  power  or  authority  of  governing. 
Soe  that  my  Lord  in  1664  for  what  appeares  there  is  nothing 
granted  but  such  a  Division  of  Land  for  them  to  plant  but  still 
subject  to  the  Authority  vested  in  the  Duke  of  York  by  Leters 
Patents.  Soe  that  till  the  yeare  1682,  it  does  not  appeare  that 
they  had  any  Authority  for  the  Administracon  of  the  Government. 
Yet  I  believe  they  might  take  upon  them  such  a  Power  and  did 
call  Assemblyes  but  tis  plaine  they  had  no  Right  to  do  it  by  this 
Grant  of  1664  for  no  body  will  say  that  by  the  Grant  of  the  Land 
this  Royall  Authority  did  pass.     It  would  not  pass  as  incident  to 
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the  Land  tho'  I  think  one  of  the  Councill  said  soe  but  that  cannot 
pass  sure  by  Implicacon  for  one  man  may  have  the  Land  and 
another  the  Authority  espetially  Royall  Jurisdicon.  If  the  King 
grant  away  any  Land  that  wont  pass  any  Royal  Authority  nor  no 
Royall  Franchise  unless  it  be  expressely  Granted.  Then  we  come 
to  the  grant  of  1682.^  And  that  will  not  goe  much  further.  It  is 
plaine  when  this  Jurisdiccon  was  Granted  to  the  Duke  It  was  not 
thought  that  the  Legislative  Power  passed  by  Implecacon  or  Gen- 
erall  words  of  Government  or  Authority  or  Royall  Franchise  but 
the  same  was  particularly  named  the  Charter  Grants  him  the 
Power  of  Governing  and  making  Laws  and  afterwards  for  him  to 
Confirme  and  alter  them  soe  that  it  was  thought  necessary  that 
should  be  named  particulerly  Now  see  how  it  is  menconed  in  the 
Grant  from  the  Duke  under  wch  they  Claime  thereafter  the  Lands 
are  Granted  and  all  Bays  Rivers  and  waters  &c.  It  says  all  Roy- 
altyes  Franchises  and  Appurtences  whatsoever  to  ye  same  belong- 
ing or  in  any  wise  aEEteyning.  There  are  all  ye  words  in  this 
Grant  from  the  Duke  of  York.  Now  my  Lord  with  Submission 
this  cannot  passe  the  Legislative  Power  in  a  Grant.  Here  is 
nothing  but  the  Ordinary  Power  of  Government  which  is  the 
Administration.  But  my  Lord  what  Wee  insist  upon  that  if  in 
Expresse  words  it  had  been  Granted  by  ye  Duke  it  could  not 
by  Law  be  granted  allowing  the  King  had  well  granted  this  Legis- 
lative power  we  say  he  could  not  Assigne  it  over  to  another  he 
might  Assigne  the  Land  and  give  them  ordinary  Jurisdiccon 
which  is  done  by  Officers  but  the  Legislative  Power  is  of  soe 
high  a  nature  that  tho'  it  be  granted  to  him  and  his  Assignes  'tis 
not  Assignable. 

If  the  Crowne  should  direct  County  Palatines  within  such  a  Cir- 
cuit I  don't  think  the  Grantee  could  make  three  County  Palatines 
of  it  though  it  was  Granted  to  any  man  and  his  Assignes  he  could 
not  divide  it  into  severall  Independent  Jurisdiccons  but  he  must 
enjoy  it  according  to  his  Grant  as  one  Intire  Jurisdiccon  within 
such  a  Circuit  of  Ground. 

My  Lord  this  is  a  matter  of  great  Consequence  to  the  Crowne 
for  these  Plantacons  if  Independant  on  New  York  will  pay  no  Duty. 
If  they  can  get  a  great  deale  of  money  in  a  little  time  they  won't 
care  what  becomes  of  the  Plantacons  afterwards  and  New  York  will 
be  disabled  to  preserve  the  whole.  I  hope  there  is  no  foundacon 
in  law  for  it. 

1  See  n.  3,  page  485. 
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Mr,  Soil,  Genliy  I  will  admit  at  present  that  the  Grant  made  to 
the  Duke  with  a  Power  to  Governe  by  such  Laws  as  he  should 
think  fitt  and  to  make  Laws  to  be  good  as  it  is  a  Grant  to  him  his 
heires  and  assignes  But  this  Construccon  is  ill  placed  to  understand 
it  that  they  must  be  the  Assignes  of  the  Power  who  are  the 
Assignes  of  the  Lands  that  King  Charles  the  2d  Granted  it  would 
be  hard  to  think  that  the  word  Assignes  should  carry  the  Assign- 
ment of  the  Power  itselfe.  It  was  a  Confidence  that  the  King  had 
in  the  Duke  and  his  heires  but  perhaps  he  might  not  have  had  that 
Confidence  in  his  Assignes.  That  would  be  insuperably  hard  to 
carry  it  soe  far  much  more  to  carry  it  to  the  Assignes  of  this  Land 
Granted  to  the  Duke  of  York.  At  that  rate  not  onely  these  persons 
that  claime  under  the  Earle  of  Perth  and  others  and  the  Assignes 
of  other  Lands  had  this  Power  Exclusive  of  the  Duke  and  his  As- 
signes but  even  every  particular  Planter  under  them  may  pretend 
to  have  the  same  Power. 

Now  my  Lord  tis  true  phaps  they  had  Assemblys  before  that  of 
New  York  and  if  they  had  no  Assemblys  since  this  Revolucon  the 
King  might  Grant  them  A  Power  to  make  Assemblys  but  certainely 
themselves  cant  set  them  up,  Soe  that  whatever  the  Practise  hath 
beene  that  wont  give  an  Interpritacon  of  a  Grant  made  within  the 
time  of  memory  and  nothing  of  practise  can  Confirme  to  them  a 
Power  that  was  not  Assigned  and  since  that  the  Governors  from 
the  King  have  exercised  Acts  of  Power  under  the  Commission 
that  hath  been  granted  to  them  and  before  that  time  tho'  there 
have  beene  no  Assemblys  wee  have  Evidence  on  our  side  to  that 
purpose  both  of  Governors  made  by  the  Duke  and  his  present 
Maty  but  I  think  this  Question  depends  upon  matter  of  Law  upon 
the  Grant. 

Mr.  Sergt,  Darnell.  Yes  my  Lord  wee  shall  offer  some  Evi- 
dence that  I  think  may  be  of  use  in  this  Case. 

Lord  Ch.  Just.  Holt.  I  wont  hinder  you  but  I  would  speake 
as  to  the  Right  because  Mr.  Attorney  insisted  on  matter  of  Law. 
He  tell  you  what  occurs  to  me  in  this  matter.  You  say  that  such 
an  Assembly  or  Legislative  Power  cannot  be  set  up  by  the  People 
of  East  Jersey  how  came  you  to  set  up  a  Legislative  Authority  at 
New  York  for  it  appeares  upon  the  Evidence  if  that  be  true  that 
Sr  Edmund  Andrews  Governed  by  himselfe  and  a  Council!  at  first 
and  before  my  Lord  Dungans  time  there  was  no  Assembly  at  New 
York  and  he  was  the  first  that  Established  such  Assemblys.     Then 

1  SirJ.  Hawles. 
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if  he  was  the  first  that  Establisht  those  Assemblys  how  comes  it  to 
pass  that  they  must  be  for  the  whole  Tract  of  land  in  the  Dukes 
Patent. 

The  next  thing  is  this  Supposing  as  you  say  it  be  true  that  this 
Authority  and  Power  of  Governmt  and  making  of  Laws  cannot  be 
divided  you  wont  say  that  New  Jersey  is  Excluded  from  having  a 
right  to  send  to  those  Assemblys  then  if  the  whole  tract  if  the  whole 
Land  and  Territory  that  is  granted  have  an  Equall  right  to  be  rep- 
resented at  the  Generall  Assembly  how  comes  it  to  passe  that 
those  who  are  close  at  New  York  have  a  power  over  the  rest  and 
they  are  not  summoned.  Was  this  Act  made  for  New  York  and 
not  for  the  Dependants. 

Mr,  Attor,  Genii.     My  Lord  for  the  Dependants. 

Ld.  Ch.  Just  Holt.  In  the  next  place  how  comes  this  place  to 
be  dependt  upon  New  York.  They  may  as  well  say  that  New  York 
is  dependant  on  East  Jersey  there  is  noe  superiority  that  appeares 
to  me. 

Mr,  Attor.  GenlL  Because  it  remained  in  the  Duke  and  he 
having  the  Legislative  Authority  over  the  whole  in  effect  the  As- 
semblys there  were  for  the  whole  And  the  Land  Granted  away 
were  dependant  on  the  Duke  for  their  Laws. 

Ld.  Ch.  Just.  But  it  did  not  depend  upon  New  York.  If  he 
would  have  reserved  it  it  might  have  been  in  his  Power  but  do  you 
think  when  he  granted  three  quarters  of  the  Territory  away  that  he 
hath  the  Government  over  them  in  respect  of  what  remaines?  No 
he  hath  the  Governmt  as  a  particular  Franchise  granted  to  him. 

Mr,  Sergt,  Darnell,  With  submission  they  cannot  pretend  to 
any  Government  under  the  Crowne. 

Ld.  Ch.  Just.     Perhaps  they  can't,  how  came  you  by  it. 

Mr,  Sergt,  Darnell,  If  this  was  in  the  Duke  of  York  it  is  now  in 
the  Crowne. 

Ld.  Chief  Just.    What  if  it  is. 

Mr,  Sergt.  Darnell,  If  it  did  remaine  in  the  Duke  and  is  now 
come  to  the  Crowne  againe  it  must  be  agreed  that  the  King  is 
seized  of  this  Government  againe  in  Right  of  his  Crowne  and  he 
exercise  it  over  all  this  land. 

Ld.  Ch.  Justice.     What  do  you  infer  from  that. 

Mr,  Sergt,  Darnell,  Why  then  here  is  an  Authority  from  the 
King  to  exercise  this  Power  over  New  York  and  all  its  Depend- 
ancys  within  the  first  Grant. 

Ld.  Ch.  Just.     How  came  it  to  be  Dependant. 
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Mr,  Cowper,  Now  my  Lord  we  think  the  King  hath  Granted  it 
intirely  to  my  Lord  Bellamont  and  that  it  is  not  severed.  And 
that  from  the  Generall  words  of  Governor  of  New  York  and  its 
Dependencys  and  what  better  way  of  Explaining  them  is  there 
then  by  the  practise  and  these  were  the  words  of  ye  former 
Patent. 

Then  Sr  Edmund  Andrews  was  called  and  Sworne. 

Who  gave  an  Account  that  he  had  A  Commission  from  the  Duke 
of  York  to  be  Governor  and  to  receive  the  Country  Granted  to  the 
Duke  from  the  Dutch  who  had  possessed  themselves  of  it  in  the 
time  of  warr  and  were  by  the  Peace  to  Restore  it  But  when  he  was 
sent  Governor  of  New  York  Carteret  was  sent  Governor  by  the 
Proprietors  to  East  Jersey  And  that  upon  a  Complaint  made  to 
him  against  Mr.  Carteret  he  did  by  Advise  of  his  Councill  Secure 
him  and  unite  the  Government  of  those  Plantacons  to  the  Govern- 
ment of  New  York  to  which  the  Inhabitants  did  submit  and  was 
afterwards  Justifyed  in  it. 

Then  an  Entry  was  read  out  of  the  Councill  Book  of  14  August 
1687  Setting  forth  that  the  Proprietors  of  New  Jersey  had  by 
Peticon  of  May  1687  Complained  etc  and  desired  the  Customes 
might  be  received  at  New  Perth. 

Mr,  Attor  Genii.     We  have  done  my  Lord. 

Sr,  Thomas  Powrys,  My  Lord  I  will  trouble  you  but  a  little 
this  is  a  thing  of  great  concerne  to  all  the  Plantacons  And  there  is 
no  Inconvenience  if  you  take  it  as  we  would  have  on  our  side  for 
every  one  knows  that  their  Laws  are  Controllable  here. 

As  to  what  Mr.  Attorney  says  It  is  Capable  of  an  Answer  for  I 
take  it  where  Countrys  are  unplanted  and  unsettled  and  no  Law  in 
Being  if  the  King  Grants  it  to  the  Duke  with  those  Powers  that  are 
necessary  for  the  Planting  of  the  place  I  suppose  if  the  Duke  Grants 
over  the  whole  to  another  I  do  not  think  but  his  Assignee  would 
have  the  same  Power  Soe  it  would  have  been  if  the  Duke  had 
granted  over  the  whole  tract  as  it  was  Granted  to  him  why  then 
put  the  Duke  out  of  the  case  and  suppose  a  private  subject  had 
this  Grant  and  then  instead  of  granting  the  whole  he  grants  away 
two  thirds  with  words  in  this  Grant  which  I  am  sure  must  pass  the 
Powers  or  extinguish  them  as  to  him  for  here  he  grants  a  power  to 
exercise  all  necessary  Government  whereby  the  premises  might  be 
the  more  improved  and  all  Authority  which  by  the  Letters  Patents 
are  Granted  to  him. 

Then  if  they  set  up  such  distinct  Governments  the  Government 
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here  might  Controll  them.  Now  this  in  the  nature  of  the  thing 
hath  no  Inconvenience  here  is  a  Concurrence  of  all  partys  the 
Duke  Granted  all  that  he  could  Grant  the  King  next  yeare  does 
approve  of  that  Grant  and  directs  the  People  that  they  should  ob- 
serve the  Orders  of  these  Grantees  which  is  a  Concurrence  of  the 
King  to  this  Grant  and  hath  been  followed  ever  since  by  the  usage 
Now  where  is  the  Inconvenience  As  to  the  place  that  is  now 
Planted  and  the  Inhabitants  there  is  noe  Inconvenience  all  but 
however  here  is  their  great  Argument  all  this  while  You  have  no 
Lawfull  Authority  but  they  are  to  make  good  their  owne  power 
and  not  say  we  want  it  And  their  own  Act  hath  put  an  end  to  all 
this  for  this  very  Act  shows  it  was  onely  made  for  the  province  of 
New  York  and  what  is  dependt  on  it.  The  title  may  be  may  afford 
no  great  Argument  which  says  tis  for  his  Matys  Province  of  New 
York  and  its  Dependancyes  But  here  is  an  Act  to  divide  this 
Province  and  its  Dependancys  into  Shires  and  Countys  and  here 
they  are  enumerated  Now  if  they  had  found  East  Jersey  amongst 
them  they  had  said  something  but  they  cant  think  this  a  Dependt 
within  the  Generall  words. 

Then  the  Title  and  begining  of  the  Act  for  Dividing  New  York 
into  Provinces  was  Read. 

Sr.  Bar.  Shower.  Here  is  one  County  of  Orang  and  it  begins 
from  the  Bounds  of  East  and  West  Jersey  soe  tis  plaine  they  are 
excluded. 

Ld.  Ch.  Just  Holt.  Gent,  of  the  Jury  this  Accon  is  brought 
by  these  two  pits  against  my  Lord  Bellamont  Governor  of  New 
York.  And  it  is  for  seizing  a  Shipp  that  was  the  pits  Ship  and 
severall  Goods  the  Shipp  was  freighted  withall.  It  is  Gentlemen 
Admitted  that  this  Shipp  was  seized  but  the  question  is  whether  or 
No  this  seizure  was  a  Lawfull  seizure  and  there  hath  been  made  a 
good  Justificacon  by  my  Lord  Bellamont  and  those  by  him 
employed. 

In  the  first  place  you  are  to  Consider  the  value  of  the  Shipp.^ 
But  that  which  my  Lord  Bellamont  Insists  upon  is  this  Says  he  I 
was  Governor  of  New  York  there  was  An  Act  of  the  Assembly 
made  there  in  nature  of  an  Act  of  our  Parliament  in  England  and 
by  that  they  lay  a  tax  or  Duty  upon  all  Shipps  that  shall  be  out- 
ward bound  and  come  into  any  Port  or  Harbour  of  New  York  or 
its  Dependencys  and  in  case  of  refusall  the  shipp  was  subjected  to 
a  seizure  and  for  that  reason  says  he  the  pits  shipp  being  outward 

1  The  Court  Uien  discussed  the  evidence  on  that  point 
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Laden  at  Perth  Amboy  and  refusing  to  pay  the  Duty  imposed  by 
this  Act  this  shipp  was  seized. 

That  there  was  such  an  Act  and  A  Duty  imposed  and  the  pits 
Did  refuse  to  pay  it  is  without  all  question  And  for  this  reason  the 
Shipp  was  seized  but  the  matters  insisted  on  on  behalfe  of  the  pits 
is  this  Say  they  tho'  this  is  a  very  good  Law  and  does  bind  New 
York  and  all  the  Country  and  Rivers  that  depend  upon  it  yet  it 
does  not  oblige  any  of  the  Inhabitants  or  any  persons  that  Resort 
to  New  Jersey  for  that  is  noe  Dependent  on  New  York.  To  prove 
this  they  have  showd  you  in  the  first  place  that  this  is  the  north 
part  of  America  in  about  41  Degrees  Latitude  'tis  a  large  tract  of 
Land  that  did  extend  to  the  North  part  of  America  and  was 
granted  16  March  1663  to  the  Duke  of  York  and  then  was  granted 
to  him  his  heires  and  Assignes  the  Government  of  this  whole 
Tract  and  Territory.  This  it  seemes  since  has  been  improved  and 
divided  into  four  severall  parts  that  is  to  say  New  York  East  Jer- 
sey West  Jersey  and  New  Albany  but  say  they  there  was  a  Grant 
made  by  the  Duke  of  East  Jersey  and  West  Jersey  to  my  Lord 
Berkeley  and  Sr  George  Carteret  and  their  heires  and  a  Patent  was 
produced  in  1674  reciting  the  former  Letters  Patent  and  the  Con- 
veyances by  the  Duke  and  say  they  is  now  severed  from  New 
York  and  tho'  New  York  become  to  the  Crowne  yet  say  they  ever 
since  this  Grant  hath  New  Jersey  been  lookt  upon  as  a  Distinct 
Province  and  hath  had  a  seperate  Government  and  New  York  has 
never  intermeddled  with  them  but  they  have  had  Assemblys  of 
their  owne  from  tyme  to  time  and  having  these  Assemblys  New 
York  never  intermeddled  with  them  and  they  had  Assemblys  as 
one  swore  first  that  is  to  say  in  1675  And  New  York  had  none 
till  after  Col  Dungan  came  and  he  set  up  Assemblys  at  New  York 
and  say  they  no  precedent  can  be  produced  before  this  Act  of  the 
Assembly  of  New  York  in  92  when  the  Government  of  New  York 
have  taken  upon  them  to  make  Laws  or  exercise  the  Government 
in  East  Jersey  and  say  they  there  was  an  Order  of  Councill  in  83 
whereby  tis  directed  that  these  people  at  New  Jersey  should  sub- 
mitt  to  those  that  were  the  Proprietors  and  such  as  they  should 
appoint  This  was  an  order  by  the  King  countersigned  by  my 
Lord  Sunderland  and  they  say  there  was  never  any  attempt  upon 
them  but  once  in  the  time  of  Sr  Edmd  Andros  And  he  about  the 
yeare  79  called  Carteret  who  was  Governor  under  the  Proprietors 
to  an  Account  and  he  deprived  him  of  his  Government  and  took 
the  Government  upon  himselfe  and  did  call  Assemblys. 
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That  he  did  look  upon  himselfe  to  have  A  Right  soe  to  doe  and 
was  told  he  would  be  called  to  an  Account  if  he  did  not  call 
Carteret  to  an  account  for  some  misdemeanor  whereof  he  was  then 
accused  and  accordingly  he  did  soe  but  when  he  called  an  As- 
sembly then  it  seemes  hee  called  it  for  New  Jersey  onely.  Soe  that 
say  they  this  New  Jersey  has  been  always  Lookt  upon  as  Distinct 
from  New  York  and  not  under  ye  Jurisdicon  or  Government  of 
New  York  and  tho'  Sr.  Edmd  Andros  after  that  was  called  for  home 
upon  some  other  account  yet  that  matter  was  settled  as  to  Carteret 
and  he  was  restored  to  his  Governmt  againe. 

Well  but  notwithstanding  all  this  says  the  Deft,  this  New  Jersey 
is  a  Dependt  on  New  York,  how?  Why  thus  when  the  Govern- 
ment of  the  whole  Tract  of  Land  was  granted  to  the  Duke  in  74 
tho'  he  does  not  Grant  this  New  Jersey  and  West  Jersey  yet  he 
cant  splitt  the  Government  that  was  at  that  tyme  for  he  was  but  a 
subject  And  that  would  be  Inconvenient  for  it  would  weaken  the 
place  and  the  Government  would  not  be  strong  enough  to  defend 
itselfe  and  it  may  be  It  might  be  an  Inconvenience  when  the  King 
Grants  a  Tract  of  Land  that  the  Proprietors  should  divide  the  Gov- 
ernment but  whether  it  can  be  soe  or  noe  is  not  necessary  at  this 
time  to  Determine  it  hath  been  practised  and  let  it  remaine  at 
present  as  it  does  but  suppose  it  could  not  be  why  then  say  the 
Defts.  Councill  the  whole  Government  remaines  in  the  Duke  and 
now  that  Right  is  emerged  in  the  Crowne  and  the  Government  is  in 
the  King  of  England  and  then  he  having  made  a  Governor  of  New 
York  the  consequence  will  be  that  he  is  Governor  of  this  whole 
Tract  of  Land  but  I  take  it  to  be  otherwise  and  doe  not  think  be- 
cause the  King  hath  made  him  Governor  of  New  York  that  it  ap- 
peares  that  the  Kings  intencon  was  that  the  Governor  of  New  York 
should  be  Governor  of  New  Albany  or  East  or  West  Jersey  I  do 
think  that  if  the  King  who  may  divide  and  Canton  it  out  as  he 
pleases  if  he  Grant  the  Government  of  New  York  to  one  by  vertue 
of  that  Grant  he  doth  not  Carry  the  Government  of  New  Jersey 
nor  Albany. 

Then  they  go  to  another  thing  and  say  that  New  Jersey  is  De- 
pendent upon  New  York  but  I  dont  pceive  they  have  given  any 
Evidence  of  that  the  King  might  have  made  it  soe  he  might  have 
said  who  ever  is  Governor  of  New  York  shall  be  Governor  of  New 
Jersey  this  might  have  been  soe  but  it  does  not  appeare  that  any 
such  thing  was  menconed  and  therefore  if  he  was  never  made  soe  he 
that  is  Governor  of  New  York  is  soe  onely  and  of  noe  other  part 
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and  then  he  hath  no  Power  or  Authority  to  make  Laws  for  any  other 
parts  tis  true  the  Law  intended  to  bind  New  Jersey  but  if  he  had 
noe  Authority  to  call  such  an  Assembly  tis  a  void  Law  and  the 
persons  that  have  acted  under  that  Law  must  be  Trespasers. 

You  have  heard  the  Evidence  a  great  deale  more  largely  than 
is  necessary  for  me  to  repeat  to  you  it  seemes  tho'  they  pretend 
New  Jersey  is  Dependant  on  New  York  the  Government  there  has 
not  been  exercised  as  such  the  usage  hath  been  otherwise  and  it 
hath  been  otherwise  and  it  hath  beene  looked  upon  otherwise  — 
And  soe  it  hath  beene  lookt  upon  andtho'  it  had  noe  legall  rise  yet 
it  was  reputed  among  themselves  A  Government  Distinct  from 
New  York  I  leave  it  to  you  upon  the  whole  matter.  If  you  are 
satisfyed  that  East  Jersey  is  a  Dependt  upon  New  York  then  you 
are  to  find  for  the  Deft.  But  if  it  be  not  dependent  on  New  York 
then  you  ought  to  find  for  the  pit. 

(The  jury  found  for  the  plaintiffs^ 
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DISTRIBUTION   OF    ASSETS    OF    BANKRUPT 
PARTNERSHIPS   AND    PARTNERS. 

UNDER  the  Bankruptcy  Law  of  1898^  the  assets  of  bankrupt 
partnerships  and  partners  are  to  be  distributed  as  follows: 
**  The  net  proceeds  of  the  partnership  property  shall  be  appropri- 
ated to  the  partnership  debts,  and  the  net  proceeds  of  the  individ- 
ual estates  of  each  partner  to  the  payment  of  his  individual  debts. 
Should  any  surplus  remain  of  the  property  of  any  partner  after 
paying  his  individual  debts,  such  surplus  shall  be  added  to  the 
partnership  assets  and  be  applied  to  the  payment  of  the  partner- 
ship debts.  Should  any  surplus  of  the  partnership  property  remain 
after  paying  the  partnership  debts,  such  surplus  shall  be  added  to 
the  assets  of  the  individual  partners  in  the  proportion  of  their  re- 
spective interests  in  the  partnership." 

If  Congress  desired  a  convenient  method  of  distribution,  this 
sub-section  attains  that  end.  Moreover,  it  has,  when  viewed 
without  regard  to  the  balance  of  the  act  of  1898,  the  sanction  of 
time-honored  precedent.  The  English  bankruptcy  legislation  of 
18832  and  1849^  and  the  United  States  acts  of  1867*  and  1841  ^ 
contain  sections  almost  identical  in  their  application.  In  the  Eng- 
lish Bankruptcy  Act  of  1825  ®  we  find :  **  And  be  it  enacted,  That 
in  all  Commissions  against  One  or  more  of  the  Partners  of  a  Firm 
any  Creditor  to  whom  the  Bankrupt  or  Bankrupts  is  or  are  in- 
debted, jointly  with  the  other  Partner  or  Partners  of  the  said  Firm, 
or  any  of  them,  shall  be  entitled  to  prove  his  Debt  under  such 
Commission  for  the  Purpose  only  of  voting  in  the  choice  of  As- 
signees under  such  Commission,  and  of  assenting  to  or  dissenting 
from  the  Certificate  of  such  Bankrupt  or  Bankrupts,  or  of  either  of 
such  Purposes ;  but  such  Creditor  shall  not  receive  any  Dividend 
out  of  the  separate  Estate  of  the  Bankrupt  or  Bankrupts  until  all 
the  separate  Creditors  shall  have  received  the  full  Amount  of  their 
respective  Debts,  unless  such  Creditor  shall  be  a  Petitioning  Cred- 
itor in  a  Commission  against  One  Member  of  a  Firm."  This  sec- 
tion, the  statutory  parent  of  more  recent  legislation,  was  itself 

M  5  ^-  «  St.  46  &  47  Vict.  c.  52,  f  40  (3). 

8  St.  12  &  13  Vict.  c.  106,  §  140.  *  14  Stat  L.  517,  §  36. 

•  5  Stat.  L.  440,  §  14.  •  St  6  Geo.  IV.  c  16,  f  62. 
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intended  to  be  declaratory  of  the  then  existent  law,  as  found  in  the 
chancery  decisions.  The  doctrine  which  it  espouses  was  first  sug- 
gested in  Ex  parte  Crowder,  decided  by  Lord  Harcourt  in  1715.^ 
In  1728  the  suggestion  was  endorsed  by  Lord  Chancellor  King, 
who  speaks  of  the  rule  as  settled  and  characterizes  it  as  a  **  reso- 
lution of  convenience."^  Lord  Hardwicke  adopted  it  without 
comment'  Almost  half  a  century  later  Lord  Thurlow  disapproved 
of  it  on  principle  and  permitted  the  joint  creditors  to  come  in 
against  the  separate  estate  pari  passu  with  the  separate  creditors.* 
He  was  in  turn  overruled  by  Lord  Loughborough  in  1796.  Ex 
parte  Elton,  which  is  cited  as  the  overruling  case,  was  one  in  which 
there  were  two  funds,  in  one  of  which  the  joint  creditors  had  a  pref- 
erence, and  it  was  held  that  the  joint  creditors  **  must  get  as  much 
as  they  can  from  thatyJr^/."  ^  It  will  be  noted  that  this  decision 
merely  enforced  the  well-recognized  equitable  principle  of  marshal- 
ing assets.  This  case  was  followed  by  one  in  which  a  joint  cred- 
itor sought  to  participate  in  the  separate  estate  of  one  of  eight 
partners,  there  being  no  joint  fund,  and  no  proceedings  against  the 
other  obligors.  The  Attorney-General  argued  the  inconvenience 
of  compelling  the  bankrupt's  assignee  to  seek  contribution  from 
seven  partners,  not  parties  to  the  action,  and  cited  Ex  parte  Elton 
in  support  of  his  position.  Lord  Loughborough  extended  the 
effect  of  his  previous  decision,  and  refused  to  permit  the  partner- 
ship creditors  to  share  in  the  separate  estate.*  Lord  Eldon  fol- 
lowed Loughborough  merely  because  he  thought  it  better  **  to 
follow  the  rule  that  he  found  established,  than  to  let  it  be  continu- 
ally changing,  so  no  one  can  tell  how  it  is."  ^  In  a  review  of  the 
history  of  this  rule,  he  took  occasion  to  state  that  he  had  "  often 
doubted  whether  it  was  the  best  in  principle."  '  The  act  of  1825 
followed.  It  will  be  noted  that  the  authority  in  support  of  this 
rule  is  based  on  convenience,  and  that  the  one  Lord  Chancellor 
who  felt  himself  at  liberty  to  act  on  principle,  refused  to  adopt 
it  The  influence  of  these  decisions  upon  bankruptcy  legisla- 
tion has  been  "  seed  cast  into  time,  which  grows,  and  spreads,  and 

1  2  Vern.  706.  *  Ex  parte  Cook,  2  P.  Wms.  50a 

•  Ex  parte  Hunter,  i  Ark.  Just.  223,  228,  1742. 

*  Ex  parte  Cobham,  i  Bro.  C.  C.  576,  1784;  Ex  parte  Hodgson,  2  Bro.  C.  C.  5, 
1785;  Ex  parte  Page,  2  Bro.  C.  C.  119;  Ex  parte  Flintum,  2  Bro.  C.  C.  120. 

»  3  Ves.  239.  «  Ex  parte  Abell,  4  Yes.  837. 

'  ExparU  Clay,  6  Ves.  813,  1802 ;  accord^  Ex  parU  Chandler,  9  Ves.  35;  Ex  parte 
Taitte,  16  Ves.  193. 

^  Dutton  V,  Morrison,  17  Ves.  193,  207,  208. 


Digitized  by 


Google 


BANKRUPT  PARTNERSHIPS  AND  PARTNERS,        497 

SOWS  itself  anew."  It  has  impelled  the  majority  of  modern  courts 
to  adopt  this  method  of  distribution  even  in  cases  not  governed  by 
statute.^ 

However  idle  this  weight  of  authority  might  render  any  discus- 
sion of  the  underlying  principles  which  should  govern  distribution 
where  the  English  legal  idea  is  accepted,  it  is  submitted  that  this 
authority  is  of  no  force  where  a  different  theory  of  the  nature  of  a 
partnership  prevails.  An  examination  of  the  act  of  1898  will  dis- 
close a  departure  from  previous  bankruptcy  legislation  involving  a 
radical  change  in  the  theory  of  the  nature  of  a  partnership.  The 
act  provides  that  the  term  "  persons  "  shall  include  partnerships ;  * 
a  partnership  may  be  adjudged  a  bankrupt;  the  creditors  of  the 
partnership  shall  appoint  the  trustee,  and  the  partnership  estate 
shall  so  far  as  possible  be  administered  as  other  estates;  jurisdic- 
tion over  one  partner  gives  jurisdiction  over  the  partnership;  the 
partnership  may  prove  against  the  individual  estates  and  the  indi- 
vidual estates  against  the  partnership  estate.*  In  the  earlier  bank- 
ruptcy legislation  of  the  United  States,  section  14  of  the  act  of  1841 
and  section  36  of  the  act  of  1867  provide  that  "  where  two  or  more 
persons  who  are  partners  in  trade  are  adjudged  bankrupt "  the  cer- 
tificate of  discharge  shall  be  granted  "  to  each  partner  as  the  same 
would  or  ought  to  be  if  the  proceedings  had  been  against  him 
alone."  Under  the  old  English  practice  it  was  necessary  to  take 
out  simultaneously  a  joint  commission  against  all  the  partners  and 
also  a  separate  commission  against  each.  If  for  any  reason  a  com- 
mission could  not  be  maintained  against  one,  a  joint  commission 
against  the  others  could  not  be  supported.  In  order  to  support  a 
petition  against  a  firm,  each  of  the  partners  must  have  been  proved 
to  have  committed  an  act  of  bankruptcy.*  Under  the  modern 
English  practice  a  receiving  order  made  against  a  firm  will  operate 
as  if  it  were  a  receiving  order  against  each  partner;  the  adjudica- 
tion is  not  against  the  firm  in  the  firm's  name,  but  against  all  the 
partners  individually.^  These  distinctions  are  more  than  verbal. 
They  go  to  the  essence  of  the  nature  of  a  partnership.  Under  no 
act  other  than  that  of  1898  could  the  bankruptcy  of  a  partnership 

1  Bates  on  Partnership  §  825,  note,  contains  citations  from  26  states  in  which  this 
method  of  distribution  has  been  adopted  either  under  or  in  the  absence  of  statutes. 
These  cases  seek  some  principle  on  which  to  rest,  and  many  novel  equities  are  dis* 
covered  to  meet  the  demand. 

2  Bankruptcy  Law  of  1898  §  i  (19).  «  Act  of  1898  §  5. 

*  Robson's  Bankruptcy  pp.  678,  679,  680.  *  Act  of  1883  Rules  262,  264. 
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be  adjudged,  or  its  estate,  as  such,  be  administered.  Joint  commb- 
sions  were  essentially  commissions  against  the  individuals,  operating 
upon  the  estates  of  each  of  the  partners,  and  not  maintainable  ex- 
cept where  separate  commissions  could  be  supported  against  each 
partner.  "  It  was  a  prerequisite  that  all  persons  comprising  the 
partnership  be  adjudged  bankrupt  before  a  warrant  could  issue 
entitling  the  assignee  to  administer  the  joint  estate."^ 

Under  the  act  of  1898,  a  firm,  as  such,  may  be  bankrupt,  and  the 
individuals  composing  it  solvent*  Hence,  where  an  act  of  bank- 
ruptcy in  which  one  partner  did  not  participate,  has  been  com- 
mitted by  an  insolvent  firm,  the  partnership  and  the  participating 
partner  may  be  adjudged  bankrupt  in  an  involuntary  proceeding, 
though  the  court  has  no  jurisdiction  in  such  proceeding  so  to  ad- 
judicate the  non-participating  member.  So,  too,  where  one  of  the 
partners  was  a  minor,  the  partnership  and  the  partner  who  was  of 
age  were  adjudicated  bankrupt,  and  the  petition  dismissed  as 
against  the  minor  partner.*  And  the  insanity  of  a  partner  and  the 
appointment  of  a  conservator  of  his  estate  will  not  prevent  an 
adjudication  of  bankruptcy  against  the  partnership.*  It  is  the 
scheme  of  our  act  "  to  treat  the  partnership  as  an  entity  which 
may  be  adjudged  a  bankrupt  by  voluntary  or  involuntary  proceed- 
ing, irrespective  of  any  adjudication  of  the  individual  partners  as 
bankrupt.*'^  Consequently  it  has  been  held  that  the  statutory 
filing  fee  must  be  deposited  by  the  partnership  and  by  each  part- 
ner seeking  the  benefits  of  the  act* 

These  suggestions  embody  the  recognized  results  of  the  new 
view  of  the  nature  of  a  partnership.  This  view  is  new  only  in  the 
frankness  of  its  expression  in  our  system  of  jurisprudence.  It  is 
the  common-sense  view,  the  mercantile  view,  and  the  juridical 
view  in  the  Roman,  Continental,  and  Scotch  systems.  It  is  the 
view  which  has  been  gaining  followers  in  the  United  States  and 
recognition  by  the  legislatures   and  the  courts.'       Inasmuch   as 

1  In  re  Cook,  Fed.  Cas.  3150,  In  re  Weaver,  Fed.  Cas.  1730?;  I*^  ^'  Shephard, 
Fed.  Cas.  12754;  In  re  Redmond,  Fed.  Cas.  11632;  In  re  Meyer,  98  Fed.  Rep.  976, 
979  (C.  C.  A.),  aff.  92  Fed.  Rep.  896. 

2  In  re  Sanderlin,  109  Fed.  Rep.  857  ;  In  re  Grant  Brothers,  5  Am.  B.  Rep.  837, 839. 
«  In  re  Dunnigan,  95  Fed.  Rep.  428 ;  In  re  Duguid,  100  Fed.  Rep.  274. 

*  In  re  L.  Stein  &  Co.,  127  Fed.  Rep.  547. 

*  In  re  Meyer,  n.  I  stipra. 

*  In  re  Barden,  loi  Fed.  Rep.  553  ;  In  re  Farley,  115  Fed.  Rep.  359.  Contra^  In  re 
I^ngslow,  98  Fed.  Rep.  869  ;  /«  r/  Gay,  ibid.  870 ;  cf.  In  re  Grant  Bros.,  $  Am.  B. 
Rep.  839. 

'  Neither  courts  nor  legislatures  have  frankly  recognized  the  entity  of  a  partner- 
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bankruptcy  legislation  usually  declares  the  existent  substantive 
law,  the  act  of  1898  has,  even  by  its  partial  recognition  of  the  "  en- 
tity "  view,  performed  a  valuable  service  in  calling  attention  to  the 
fact  that  the  courts  have  already  done  the  legislating,  and  that 
•*  to  admit  the  fact  is  all  that  remains  for  them  to  do."  That  the 
recognized  method  of  distribution  of  partnership  and  individual 
assets  finds  no  support  in  principle  even  under  the  common  law 
view,  renders  doubly  unfortunate  the  failure  of  the  act  to  apply 
the  principles  necessarily  inherent  in  its  view  of  the  nature  of  a 
partnership. 

These  principles  must  be  sought  in  the  law  of  partnership. 
That  the  interest  of  each  partner  in  the  partnership  property  is  his 
proportion,  after  the  payment  of  the  partnership  debts,  is  a  funda- 
mental proposition.^  It  follows,  since  the  right  of  the  individual 
creditors  of  each  partner  is  to  look  to  the  property  of  that  partner, 
that  the  individual  creditors  have  no  claim  against  the  partnership 
assets,  as  such,  but  are  limited  to  the  distributive  share  of  their 
debtor.  This  share  does  not  become  the  separate  property  of  the 
partner  until  the  payment  of  the  partnership  debts.  It  becomes 
evident  that  it  is  because  of  the  nature  of  the  partner's  interest  that 
the  individual  creditors  are  postponed  to  the  partnership  creditors 
in  the  distribution  of  the  partnership  assets.  The  priority  of  the 
partnership  creditor  is  a  necessary  consequence,  and  his  so-called 
subrogation  to  the  right  of  each  partner  to  compel  the  application 
of  the  partnership  assets  to  the  partnership  debts,  is  as  unneces- 
sary in  the  explanation  of  this  priority  as  it  is  incorrect  as  a 
statement  of  sound  legal  theory.*  This  priority  is  conceded 
where  the  common  law  view  of  the  nature  of  a  partnership  pre- 
vails. It  is  also  a  necessary  consequence  of  the  adoption  of  the 
"  entity "  view,  since  the  individual  creditors  manifestly  have  no 
rights  against  the  juristic  person  with  whom  they  have  had  no 
dealings. 

ship,  but  both  have  provided  for  a  partial  recognition.  For  such  action  by  the  courts, 
see  "  The  Firm  as  a  Legal  Person,"  57  Cent.  L.  J.  343.  For  Legislative  Recognition, 
see  Stimson,  Am.  Stat.  Law  §§  1304,  1370,  5305,  5323,  5340  et  seq.,  8100-8106.  See 
also  22  E.  &  A.  Ency.,  2d  ed.,  76,  n.  9. 

1  Parsons  on  Partnership,  4th  ed.,  §  178,  p.  231;  Lindley  on  Partnership  *340; 
United  Sutes  v.  Hack,  8  Pet.  (U.  S.)  271,  275;  Case  v.  Beauregard,  99  U.  S.  119,  124; 
Menagh  v,  Whitwell,  52  N.  Y.  146;  Pratt  v.  McGuinness,  173  Mass.  170. 

*  See  "  The  Firm  as  a  Legal  Person,"  57  Cent.  L.  J.  343,  and  cases  collected  ibid. 
345,  n.  24,  and  347,  n.  34.  Cf.  Arnold  v.  Hagerman,  45  N.  J.  £q.  186 ;  Bannister  v. 
Miller,  54  N.J.  Eq.  121 ;  Darby  v.  Gilligan,  33  W.  Va.  246;  Elliott  v. Stevens,  38 
N.  H.  311 ;  Ex  parti  Snowball,  L.  R.  7  Ch.  App.  534. 
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The  partnership  principle,  upon  which  the  right  of  the  partner- 
ship creditor  to  look  to  the  estate  of  the  individual  partner  rests,  is 
that  each  partner  is  liable  for  the  whole  of  the  partnership  debts.^ 
This  liability  is  secondary.  Where  the  common  law  view  of  the 
nature  of  a  partnership  prevails,  the  liability  of  each  partner  in 
solido  is  secondary  to  the  joint  liability  of  all.  Under  the  theory 
of  the  bankruptcy  act,  each  partner  occupies  the  position  of  surety 
for  the  firm.  On  the  default  of  a  principal  obligor,  the  liability  of 
his  surety  becomes  absolute.  A  creditor  is  allowed  to  prove 
against  the  estate  of  the  surety  on  this  absolute  liability,  regardless 
of  the  financial  condition  of  the  principal.*  The  decisions  under 
the  common  law  view  of  the  nature  of  a  partnership,  which  make 
an  arbitrary  exception  to  the  arbitrary  rule  of  distribution,  in  per- 
mitting the  partnership  creditors  to  ipxovt  pari  passu  with  the  indi- 
vidual creditors  in  the  absence  of  solvent  partner  or  partnership 
assets,'  though  explained  on  a  mistaken  potion  of  the  equity  rule 
of  marshaling.*  can  be  supported  on  no  other  ground  than  that  of 
the  absolute  liability  of  the  partner  on  the  default  of  the  partner- 
ship. Proof  against  the  estate  of  the  partnership,  the  principal  ob- 
ligor, should  in  no  way  prejudice  the  right  of  the  creditor  to  prove 
against  the  estate  of  the  partner,  the  surety.*  To  prejudice  this 
right  is,  in  effect,  to  admit  that  the  law,  which  gives  to  the  partner- 
ship creditor  the  security  of  the  individual  liability  of  the  part- 
ner, deprives  him  of  that  security  in  whole  or  in  part,  as  soon  as  its 
possession  becomes  of  value.  Of  course,  the  creditor  should  not 
be  permitted  to  recover  more  than  one  hundred  per  cent  of  his 
claim,  but  such  defense  as  the  partner  might  have  against  such  re- 
covery, would  go  to  the  amount  of  the  recovery,  and  not  to  the 
time  or  amount  of  the  proof. 

The  Bankruptcy  Act,  in  acknowledging  the  entity  of  a  partner- 
ship, must  perforce  acknowledge  that  the  relation  of  a  partner  to 
his  firm's  liabilities  is  that  of  a  surety.     A  method  of  distribution 

1  Lindley  on  Partnership  *2oo ;  Parsons  on  Partnership,  4th  ed.,  328,  329. 
»  5  Harv.  L.  Rev.  406. 

*  Jn  re  West,  39  Fed.  Rep.  203 ;  In  re  Downing,  3  N.  B.  Rep.  748 ;  In  re  Rice, 
9  N.  B.  Rep.  373.  Under  the  act  of  1898  this  exception  appears  to  have  been  retained. 
In  re  Green,  116  Fed.  Rep.  118;  In  re  Conrader,  118  Fed.  Rep.  676.  Contra^  In  re 
Wilcox,  94  Fed.  Rep.  84,  107  ;  In  re  Mills,  95  Fed.  Rep.  269. 

*  In  re  Wilcox,  supra. 

*  ^;r /<2r/^  Marshal,  I  Atk.  129;  Lord  Eldon  in  Ex  parte  Rushforth,  10  Ves.  409 ; 
In  re  Pulsifer,  14  Fed.  Rep.  247 ;  In  re  Myers,  78  Wis.  61 5 ;  Williams  v.  Importers' 
Bank,  44  III  App.  295,  297 ;  In  re  Bates,  1 18  111.  524 ;  Citizen's  Bank  v,  Patterson,  78 
Ky.  291,  295;  In  re  Souther,  Ex  parte  Talcott,  2  Low.  (U.  S.  Dist  Ct.)  32a 
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which  denies  a  firm  creditor  the  same  right  against  a  partner  surety 
which  it  allows  against  a  surety  for  a  partnership,  who  is  not  such 
by  reason  of  being  a  member  of  the  firm,  is,  to  say  the  least, 
anomalous.  The  provisions  which  postpone  the  partnership  cred- 
itor to  the  individual  creditor  in  participating  in  the  individual 
assets  are  unsound  in  principle  and  not  in  harmony  with  the 
balance  of  the  act. 

There  is,  however,  one  principle  of  equity  which  might  reduce 
the  amount  upon  which  dividends  would  be  paid  from  the  estate 
of  the  individual  partner,  namely,  the  principle  of  marshaling. 
The  partnership  estate  and  the  individual  estate  of  the  partner 
constitute  two  funds  in  the  hands  of  the  bankruptcy  court,  both 
of  which  may,  in  the  first  instance,  be  resorted  to  by  the  partner- 
ship creditors,  and  one  only  by  the  individual  creditors.  Equity 
would  compel  the  partnership  creditors  to  exhaust  the  partnership 
estate  before  resorting  to  that  of  the  partner.  Whether  or  not  this 
would  reduce  the  amount  upon  which  dividends  should  be  allowed 
from  the  individual  estate  would  depend  upon  whether  the  court 
adopted  the  theory  that  the  amount  upon  which  dividends  should 
be  allowed  is  that  due  at  the  time  of  distribution,  or  that  due  at 
the  time  of  proof.^  If  the  former  view  be  adopted  the  partnership 
creditor's  claim  against  the  individual  estate  should  be  reduced  by 
the  amount  received  from  the  partnership  estate,  but  he  should  in 
no  event  be  postponed  to  the  individual  creditors. 

Whichever  of  these  views  is  adopted,  the  same  results  follow 
from  the  application  of  a  third  rule  of  the  substantive  law  of  part- 
nership, without  regard  to  the  equity  rule  of  marshaling.  Each 
partner  has  a  so-called  lien  or  equity  to  compel  the  application  of 
the  firm  assets  to  the  payment  of  the  partnership  debts.^    This 

1  Authorities  on  these  conflicting  theories  are  irreconcilable.  The  following  seem 
to  support  the  view  that  the  amount  upon  which  dividends  should  be  allowed  is  that 
due  at  the  time  of  distribution.  Security  Investment  Co.  v.  Bank,  58  Kan.  414 ;  Dela- 
ware Co.  V.  Oxford  Co.,  38  N.  J.  Eq.  151 ;  State  Nat.  Bank  v.  Esterly,  69  Oh.  St.  24; 
Savings  Bank  v.  Woodward,  137  Mass.  412;  Bank  v.  Bank,  80  Md.  371,  382,383; 
Whitaker  v.  Bank,  52  N.  J.  Eq.  400,  418 ;  State  v.  Nebraska  Savings  Bank,  40  Neb. 
342,  352,  and  cases  cited  58  Cent.  L.  J.  iii,  n.  It  will  be  noted  that  many  of  these 
decisions  are  in  cases  in  which  the  securities  exhausted  belonged  to  the  estate  of  the 
insolvent,  and  the  courts  looked  upon  the  amounts  realized  as  payments  by  that 
estate.  The  following  seem  to  support  the  contrary  view.  Cases  cited  in  n,  5,  p.  500 ; 
cases  cited  in  58  Cent.  L.  J.  iii,  n. ;  Merrill  v.  Nat.  Bank,  173  U.  S.  132;  Fumess 
V.  Union  Nat.  Bank,  147  III  570,  573;  Kellogg  v.  Miller,  22  Ore.  406,  and  cases  therein 
cited. 

*  Lindley  on  Partnership  *  351 ;  Bates  on  Partnership  §  820,  p.  867. 
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equity  is  sometimes  said  to  be  based  upon  an  implied  term  of  the 
partnership  articles.  The  doctrines  of  suretyship  make  a  resort 
to  this  implication  unnecessary.  As  has  been  seen,  under  either 
view  of  the  nature  of  a  partnership,  the  individual  liability  of  a 
partner  is  secondary.  He  has  the  surety's  right  to  exoneration 
by  his  principal,  which  right  matures  with  the  maturity'  of  the 
obligation.^  This  right  to  exoneration  would  compel  the  appli- 
cation of  partnership  assets  to  partnership  debts  before  recourse  is 
had  to  the  individual  estates,  whenever  the  court  has  jurisdiction 
over  partners  and  partnership. 

The  remaining  partnership  principle  which  enters  into  the  dis- 
tribution of  the  firm  and  individual  assets,  is  that  a  partner  paying 
a  partnership  debt  is  entitled  to  reimbursement  from  the  partner- 
ship, or  contribution  from  the  partners,  after  the  creditors  of  the 
firm  have  been  satisfied^  provided  a  balance  is  due  him  on  a  state- 
ment of  the  partnership  account*  This  right  to  reimbursement 
and  contribution  also  finds  its  explanation  in  the  equitable  doc- 
trines of  suretyship.*  The  exercise  of  this  right  is  postponed  until 
the  partnership  creditors  have  been  satisfied,  because  each  partner 
is  surety  for  every  debt  of  the  partnership  and  hence  cannot 
equitably  compete  with  the  firm  creditors.*  The  situation  is 
analogous  to  that  of  a  surety  on  several  notes  secured  by  the  same 
collateral.  On  paying  one  of  the  notes  he  is  not  entitled  to  sub- 
rogation to  its  holder's  rights,  so  as  to  compete  with  the  holders 
of  the  remaining  notes.*  "  Indemnification  and  not  profit  is  the 
measure  of  the  surety's  recourse  "  against  both  the  principal  and 
the  co-surety.  The  right  to  reimbursement  from  the  partnership 
estate  is  limited  to  the  amount  actually  paid  by  the  partner  or 
his  estate.    The  surety  cannot  profit  at  the  expense  of  his  princi- 

^  See  Ames,  Cases  on  Suretyship  598,  n.  and  cases  cited. 

*  Collyer  on  Partnership,  6th  ed.,  §  109;  Bates  on  Partnership  §  836,  p.  893; 
Dndley  on  Partnership  *  383,  721  ei  nq.^  740;  Coleman  v,  Coleman,  78  Ind.  344,  347; 
Lyons  v.  Murray,  95  Mo.  23;  Gordon  v.  His  Creditors,  6  Rob.  (Ala.)  328;  Flssler 
V,  Hickersnill,  82  Pa.  St.  150. 

*  Pratt  V,  Law,  9  Cranch  (U.  S.)  456;  Simpson  v.  Gardiner,  97  III.  237,  241 ;  Haver- 
ford  ».  Fire  Ass'n,  180  Pa.  St  522 ;  Stebbins  v,  Willard,  53  Vt.  665 ;  Dobyns  v,  Rawley, 
76  Va.  537. 

^  Amsinck  v.  Bean,  22  Wall.  (U.  S.)  395,  402;  Emery  v.  Bank,  7  N.  B.  Rep.  317; 
Ex  parte  Lodge,  I  Ves.  Jun.  166;  Ex  parti  Maude,  L.  R.  2  Ch.  App.  555;  McLean  9. 
Johnson,  3  McLean  202. 

*  Carithers  v,  Stuart,  87  Ind.  424,  433 ;  Massie  v.  Mann,  17  la.  131,  135.  Cf,  Ex 
parti  Marshal,  i  Atk.  129;  Ex  parti  Watson,  42  L.  T.  R.  516;  Farebrother  p.  Wodl> 
house,  23  Beav.  i8.    See  also  cases  under  n.  2,  supra. 
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pal.^  The  right  to  contribution  does  not  arise  until  a  surety  has 
paid  more  than  his  share.*  Hence,  unless  the  payment  made  be- 
fore bankruptcy,  or  the  dividend  paid  from  the  partner's  separate 
estate,  is  in  excess  of  his  proportionate  share  of  the  whole  debt, 
there  is  no  right  to  contribution.  The  partner  who  has  paid  the 
whole  of  a  partnership  debt  should,  on  the  theory  of  subroga- 
tion,' be  permitted  to  prove  against  the  other  partners  to  the  full 
amount  of  the  debt,  and  to  receive  dividends  until  reimbursed  for 
all  except  his  aliquot  part*  But  the  authorities  seem  to  regard 
only  the  right  to  contribution  and  to  limit  the  proof  to  the  due 
proportion  of  the  partner  against  whom  proof  is  made.* 

The  rule  against  double  proof  would  bar  any  right  to  reim- 
bursement or  contribution  if  the  creditor  has  proved  against  the 
estates  of  the  partnership  and  the  partners.^ 

The  following  have  been  found  to  be  the  rules  of  substantive 
law  entering  into  the  distribution  of  the  assets  of  the  estates  of 
partners  and  partnership. 

(i)  The  interest  of  each  partner  in  the  partnership  property  is 
his  proportion  after  the  payment  of  the  partnership  debts. 

(2)  Each  partner  is  liable  for  the  whole  of  the  partnership 
debts. 

(3)  Each  partner  has  an  equity  to  compel  the  application  of 
the  firm  assets  to  the  payment  of  the  partnership  debts. 

(4)  A  partner  paying  a  partnership  debt  is  entitled  to  reim- 
bursement from  the  partnership,  or  contribution  from  the  partners, 
provided  a  balance  is  due  him  on  a  statement  of  the  partnership 
account. 

J  In  the  first  of  these  rules  we  find  the  justification  of  the  partner- 
ship creditor's  priority  in  the  partnership  assets;  in  the  second, 
is  the  basis  of  the  right  of  the  partnership  creditor  to  share  in 
the  assets  of  the   individual   estates;    in  the   third,  we  find  the 

^  Succession  of  Dinkgrave,  31  La.  An.  703,  707 ;  Eaton  v.  Lambert,  i  Neb.  339 : 
Martin  v.  Ellerbe,  70  Ala-  326, 338 ;  Coggeshall  v,  Ruggles,  62  111.  401 ;  Delaware  Co. 
V.  Oxford  Co.,  38  N.  J.  Eq.  151  ;  Mathews  v.  Hall,  21  W.  Va.  510,  514. 

*  Davies  v,  Humphreys,  6  M.  &  W.  153;  Ex  parte  Snowdon,  17  Ch.  D.  44;  Richter 
V.  Heming,  no  Cal.  530,  537;  Hooper  v.  Hooper,  81  Md.  155;  Bushnell  v,  Bushnell, 
77  Wis.  435- 

*  Cases  cited  in  n.  3,  p.  502. 

*  Pace  «/.  Pace,  95  Va.  792 ;  Hess's  Estate,  69  Pa.  St.  272 ;  Professor  Ames  in  5 
Harv.  L.  Rev.  406. 

*  Ex  parte  Watson,  Buck  449,  455 ;  Ex  parte  Smith,  ibid,  492.  Cf,  Ex  parte  Moore, 
2  Gl.  &  J.  167,  172;  Ex  parte  Plowden,  2  Deac.  456,  463. 

*  In  re  Bingham,  94  Fed.  Rep.  796;  Wolmerhausen  v.  GuUick,  2  Ch.  514. 
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partnership  creditor  compelled  to  exhaust  the  partnership  assets 
before  receiving  dividends  from  the  individual  estates,  and  in  the 
last,  we  find  an  equitable  adjustment  of  the  claims  of  the  partners 
and  partnership  against  one  another. 

The  Bankruptcy  Act  of  1898  in  section  5  f  provides  for  the  part- 
nership creditor's  priority  in  the  partnership  property.  Section 
5  g,  a  novelty  in  bankruptcy  legislation,  provides  for  proof  for 
the  purpose  of  securing  equitable  distribution  of  the  property 
of  the  several  estates.  This  act  persists  in  the  confusion  of  the 
second  and  third  of  the  above  rules,  with  the  result  that  it  per- 
petuates in  the  modern  view  the  error  which  has  become  law,  by 
common  concurrence,  under  the  common  law  view  of  the  nature 
of  a  partnership.  The  right  of  the  partnership  creditor  to  share 
in  the  individual  estates  pari  passu  with  the  individual  creditors 
has  long  been  recognized  as  a  necessary  consequence  of  regarding 
a  partnership  as  an  entity.^  The  Scotch  rule  of  distribution  is 
that  **  upon  the  sequestration  of  copartners  their  separate  estates 
are  applicable  to  the  payment  pari  passu  of  their  respective 
separate  debts,  and  of  so  much  of  the  partnership  debts  as  the 
partnership  estate  is  insufficient  to  satisfy!'  ^  This  rule  enforces  our 
second  and  third  doctrines  of  the  law  of  partnership.  It  is  to  be 
regretted  that  Congress  failed  to  carry  these  doctrines  into  effect, 
despite  the  excellent  precedent  in  the  Scotch  law. 

William  J.  Shroder. 
Cincinnati,  Ohio. 

1  Bankruptcy  of  Partners,  7  Law  Quart.  Rev.  53 ;  4  Harv.  L.  Rev.  333. 
^  Bell,  Dig.  of  Law  of  Scotland  (1882)  706,  quoted  in  Pollock's  Dig.  of  the  Law  of 
Partnership,  6th  ed.,  146  et  seq. 
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THE   PLAINTIFFS    ILLEGAL   ACT   AS   A 
DEFENSE    IN    ACTIONS   OF   TORT. 

IN  order  to  avoid  misapprehension  as  to  the  scope  of  this  article, 
it  should  be  stated  at  the  start  that  it  is  not  proposed  to  discuss 
cases  in  which  the  action  is  for  the  conversion  of  property  obtained 
under  an  illegal  contract,  or  cases  in  which  it  is  alleged  that  the 
parties  were  jointly  engaged  in  an  unlawful  enterprise.  The  discus- 
sion is  to  be  confined  to  cases  in  which  the  relation  of  the  parties 
did  not  arise  out  of  an  illegal  contract,  and  in  which  the  defendant 
was  not  acting  in  concert  with  the  plaintiff,  but  was  chargeable  with 
negligence  only.  From  these  cases,  again,  are  to  be  excluded 
those  in  which  the  question  is  whether  or  not  the  fact  that  the 
plaintiff's  act  was  unlawful  is  evidence  of  contributory  negligence. 
The  cases  to  be  considered  are  those  in  which  physical  damage 
has  been  done  to  the  plaintiff's  person  or  property  through  the 
defendant's  negligent  acts  or  omissions,  so  that  an  action  would 
doubtless  lie  but  for  some  unlawful  act  by  the  plaintiff  which  is 
alleged  to  have  been  a  contributing  cause  of  the  damage.  Further- 
more, those  cases  only  are  to  be  discussed  in  which  the  unlawful 
act  was  in  no  sense  an  offense  against  the  defendant  personally, 
but  was  a  breach  of  some  duty  to  the  public  for  which  the  plaintiff 
might  have  been  prosecuted  criminally. 

The  right  of  a  plaintiff  to  recover  in  this  class  of  cases  has  been 
one  of  the  most  disputed  questions  in  the  whole  law  of  torts ;  yet 
there  seems  to  be  a  general  agreement  as  to  the  principles  on 
which  such  cases  are  to  be  decided.  It  is  conceded  by  all  that, 
if  the  unlawful  act  was  the  cause,  or  a  concurring  cause,  of  the 
damage,  the  action  is  barred,  and  not  otherwise.  The  whole  con- 
troversy is  as  to  what  acts  are  to  be  considered  causes  and  what 
mere  conditions.^     It  must  be  admitted  that  the  present  strong 

1  "  While  all  or  nearly  all  of  the  courts  of  last  resort  in  the  United  States  that  have 
had  the  subject  under  consideration  agree  in  the  legal  proposition  that  any  culpable 
negligence  or  any  illegal  act  on  the  part  of  the  plaintiff  which  essentially  contributes  to 
his  injury  will  prevent  a  recovery,  yet  there  is  a  marked  difference  of  opinion  as  to  what 
constitutes  a  contributory  cause  of  injury."  Ptr  LooMis,  J.,  in  Broschart  v.  Tuttle,  59 
Conn.  I,  13.  The  United  States  Supreme  Court  appears  to  deny  the  whole  doctrine 
that  the  action  fails  if  the  plaintiff's  unlawful  act  was  a  concurring  cause.    Philadelphia, 
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tendency  is  to  construe  the  word  "  cause,"  for  this  purpose,  very 
narrowly,  so  that  the  defense  based  on  the  plaintifTs  unlawful  act 
is  reduced  almost  to  a  nullity.  It  is,  therefore,  at  the  risk  of  some 
appearance  of  presumption  that  the  writer  asserts  that  the  well- 
known  Massachusetts  decisions,  giving  a  much  broader  scope  to 
this  defense,  are  not  entirely  wrong  —  that,  on  the  contrary,  many 
of  them  may  be  supported  as  sound  in  result,  if  not  always  in 
reasoning. 

It  is  not  contended,  indeed,  that  all  the  Massachusetts  decisions 
are  consistent,  either  with  themselves  or  with  the  principles  on 
which  they  purport  to  rest  If,  for  example.  White  v.  Lang  ^  is 
right,  it  seems  impossible  not  to  say  that  Lyons  v.  Desotelle  ^ 
is  wrong.  But  it  is  an  error  to  assume  that  these  cases  must  all 
stand  or  fall  together.  Again,  it  is  sometimes  supposed  that  the 
Massachusetts  court  made  a  distinction  between  cases  of  violation 
of  the  Sunday  law  and  cases  involving  other  illegal  acts,  denying 
recovery  in  the  former  and  permitting  it  in  the  latter.'  This  is  a 
misconception.  Recovery  was  refused  in  Heland  v.  Lowell  *  and 
in  Banks  z/.  Highland  Railway,^  in  neither  of  which  cases  was  the 
Sunday  law  in  any  way  involved.  Yet  the  court  followed  the  same 
reasoning  as  in  the  cases  relating  to  the  Sunday  law.  Indeed,  in 
Heland  v.  Lowell,  the  authority  relied  on  was  Bosworth  v,  Swansey,^ 
which  is  the  leading  case  denying  recovery  to  a  person  injured 
while  travelling  on  Sunday.^ 

The  contention  is,  accordingly,  that  the  right  result  in  cases  of 
this  kind  is  midway  between  the  two  extremes  —  that  while  the 
Massachusetts  court  went  too  far  in  refusing  recovery  in  such  cases 
as  Lyons  v.  Desotelle  *  and  Stanton  v.  Metropolitan  Railroad,*  the 


etc.,  R.  R.  V.  Philadelphia,  etc,  Towboat  Co.,  23  How.  (U.  S.)  209.  This  is  on  the 
ground  that  the  rule  involves  inflicting  an  unauthorized  penalty  for  breaking  the  law. 
The  same  position  is  taken  in  Pennsylvania.  Mohney  v.  Cook,  26  Pa.  St.  342 ;  Piollet 
V.  Simmers,  106  Pa.  St.  95.  If  these  cases  go  farther  than  to  affirm  that  the  wrong- 
doer is  not  to  be  regarded  as  an  outlaw,  they  seem  opposed  both  to  principle  and  to 
authority.  See  the  vigorous  treatment  of  the  subject  in  Broschart  v.  Tuttle,  supra,  at 
p.  19. 

1  128  Mass.  598.  «  124  Mass.  387. 

*  See,  for  example,  Broschart  v.  Tuttle,  59  Conn.  1,14. 

^  3  Allen  (Mass.)  407.  '  136  Mass.  485. 

•  10  Met.  (Mass.)  363. 

'  Bosworth  V.  Swansey  was  also  cited  with  approval  in  Tuttle  v,  Lawrence,  119 
Mass.  276,  in  which  case  the  illegal  act  consisted  in  the  violation  of  a  speed  ordinance, 
though  the  immediate  question  was  as  to  the  burden  of  proof. 

>  124  Mass.  387.  *  14  Allen  (Mass.)  485. 
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New  York  court,  for  example,  went  as  much  too  far  in  the  other 
direction  in  permitting  recovery  in  Platz  v.  Cohoes,^  and  that 
many  of  the  Massachusetts  decisions,  denying  recovery,  are 
entirely  sound. 

Before  proceeding  to  an  examination  of  the  cases,  two  prelimi- 
nary matters  should  be  considered  The  first  is  that  the  abstract 
things  called  "  negligence  "  and  **  illegality  "  never  caused  anything 
and  never  will.  Physical  results,  if  due  to  human  agency  at  all, 
are  caused  by  physical  acts.^  **  Negligence  "  and  "  illegality  "  are 
simply  qualities  which  characterize  acts.  If  we  speak  of  a  result  as 
"  caused  by  negligence,"  this  is  only  a  short  way  of  saying  that  the 
result  was  caused  by  acts  which  were  characterized  by  negligence. 
In  the  same  way,  a  result  cannot  properly  be  said  to  be  caused  by 
a  person's  breach  of  the  law,  unless  we  understand  by  this  that  the 
result  was  caused  by  the  act  which  constituted  the  breach  of  the  law. 
For  most  purposes  the  distinction  is  rather  pedantic  than  impor- 
tant. In  the  present  case,  however,  it  is  essential  to  remember 
that  if  we  mean  anything  when  we  speak  of  "  negligence  "  and 
"  illegality "  as  causes,  we  mean  negligent  acts  and  illegal  acts. 

The  second  consideration  is  that  there  is  a  radical  difference 
between  the  cause  of  an  accident  and  the  blame  for  it.  In  the  ordi- 
nary action  based  on  the  defendant's  negligent  acts,  the  distinction 
may  safely  be,  as  it  generally  is,  disregarded.  This  is  not  because 
it  is  not  a  real  one,  but  because,  in  fixing  liability,  the  law  seeks 
out  some  negligent  act  among  the  many  acts  which  form  the  chain 
of  causation  leading  up  to  the  result.  If  such  an  act  is  found  and 
is  not  too  remote  from  the  result,  the  person  responsible  for  it  is 
held  liable  for  the  damage.  The  person  thus  responsible  cannot, 
as  a  rule,  be  heard  to  say  that  the  acts  of  others,  perhaps  those  of 
the  plaintiff  himself,  were  even  more  directly  the  cause  of  the  result 
than  the  act  complained  of.  This  may  have  been  so,  yet,  in  the 
eye  of  the  law,  the  fact  is  irrelevant :  the  only  question  is  whether 
the  defendant's  negligent  act  was  a  part  of  the  chain  of  causation 
and  not  unreasonably  remote  from  the  result  It  has  thus  become 
customary  to  speak  of  this  act  as  the  proximate  cause  of  the  re- 
sult, as  if  no  other  act  had  anything  immediately  to  do  wit)i  it. 
And,  for  most  purposes,  no  harm  is  done  by  this  usage.     But  a 

1  89  N.  Y.  219. 

>  For  convenience,  the  word  '*  act ''  will  be  used  in  the  broad  sense  proposed  by 
Mr.  Salmond,  1.  ^.,  as  including  both  positive  acts  and  omissions.  See  Salmond, 
Jurisprudence  §  129. 
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case  may  arise  in  which  it  is  important  to  decide  whether  the  neg- 
ligent act  was  not  only  in  name  but  in  fact  the  sole  immediate 
cause.  In  such  a  case,  it  must  not  be  overlooked  that  it  by  no 
means  follows  that  because  a  person  is  to  blame  for  a  result,  his 
acts  were  the  immediate  cause  of  it.  It  may  well  be  that,  con- 
sidered purely  as  a  matter  of  fact,  some  other  act  or  acts  con- 
stituted the  active,  efficient  cause,  and  that  the  defendant's  act  was 
only  a  comparatively  remote  cause. 

To  illustrate.  X  drives  carefully  upon  a  bridge.  The  bridge  is 
defective  and  gives  way.  Y  is  under  a  duty  to  exercise  care  in 
keeping  the  bridge  safe,  but  the  defect  was  of  such  a  nature  that 
it  could  not  have  been  discovered  by  any  exercise  of  care :  hence, 
no  one  can  be  held  liable  for  the  accident  It  seems  plain  that,  in 
such  a  case,  the  act  of  driving  is  the  active,  immediate  cause  of  the 
damage.  The  defect  in  the  bridge  was  only  a  passive,  antecedent 
condition :  if,  after  the  defect  came  into  existence,  nothing  more 
had  been  done,  no  damage  would  have  resulted  to  any  one,  though 
the  defect  remained  for  a  hundred  years.  The  defect  was,  to  be 
sure,  a  causa  sine  qua  non  :  the  accident  would  not  have  happened 
if  the  bridge  had  been  in  good  condition.  But  it  was  a  compara- 
tively remote  cause :  damage  could  result  from  it  only  when  some 
active  agency  supervened.  It  seems  evident  that  the  latter  is  the 
immediate,  efficient  cause  of  the  result,  not  the  dangerous  ante- 
cedent condition.  As  was  said  by  Appleton,  C.  J.,  in  a  much- 
quoted  opinion,  "  The  cause  of  an  event  is  the  sum  total  of  the 
contingencies  of  ever>'  description,  which,  being  realized,  the  event 
invariably  follows.  .  .  .  Ordinarily,  that  condition  is  usually  termed 
the  cause,  whose  share  in  the  matter  is  most  conspicuous  and  is 
the  most  immediately  preceding  and  proximate  to  the  event."  ^ 

Now  it  is  obvious  that  the  question  of  liability  cannot  make  any 
difference  in  the  matter  of  cause.  If  the  case  put  above  be  varied 
by  supposing  that  the  defect  was  one  which  Y  might  have  dis- 
covered, had  he  acted  with  due  diligence,  he  is,  of  course,  to 
blame  for  the  accident  and  must  pay  damages.  It  will  be  useless 
for  him  to  contend  that  X's  own  act  of  driving  was  the  immediate 
cause  of  the  damage.  He  is  liable  if  his  negligent  failure  to  repair 
the  bridge  forms  any  part  of  the  train  of  causation  leading  up  to 
the  accident,  unless  it  be  unreasonably  remote  from  it.  But  this 
cannot  alter  the  fact  that  it  was  X's  act  and  not  Y*s  omission  that 
constituted  the  active,  immediate  cause. 

1  Moulton  V.  Sanford,  51  Me.  127,  134. 
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In  like  manner,  the  fact  that  one  of  the  acts  leading  up  to  the 
result  was  characterized  by  illegality  cannot  affect  the  question  of 
cause.  If  the  case  above  be  again  varied  by  supposing  that  X,  in 
driving  upon  the  bridge,  acted  unlawfully,  it  is  plain  that  there  is 
no  difference  in  the  matter  of  causation.  The  fact  that  X's  act  is 
characterized  by  illegality  cannot  make  it  any  less  the  immediate 
cause  than  if  it  were  lawful.  Neither  can  the  fact  that  Y's  omis- 
sion to  remedy  the  defect  is  negligent  make  it  any  more  the  imme- 
diate cause  than  if  the  omission  were  in  no  way  blameworthy.  If, 
as  has  been  seen,  X's  act  would  be  considered  the  immediate  cause 
if  no  question  of  negligence  or  illegality  were  raised,  it  is  evident 
that  the  conclusion  must  be  the  same,  though  X's  act  is  character- 
ized by  illegality  and  Y's  omission  by  negligence. 

If  the  foregoing  reasoning  is  sound,  its  application  to  the  defense 
based  on  the  plaintiff's  unlawful  act  is  plain.  If  the  action  is 
barred  whenever  the  wrongful  act  caused  the  accident,  the  ques- 
tion in  each  case  must  be  what  act  was  the  immediate  cause  of  the 
result,  not  who  was  to  blame  for  it.  If  it  is  found  that  the  defend- 
ant's act,  while  blameworthy,  served  only  to  create  a  passive,  ante- 
cedent condition,  and  that  the  plaintiff's  unlawful  act  was  the 
active  agency  which  finally  brought  about  the  result,  the  action 
must  fail,  because  the  unlawful  act  was  the  immediate  cause  of  the 
damage.  It  follows  from  this  that  the  much-discussed  case  of 
Bosworth  V,  Swansey^  is  entirely  sound,  as  well  as  several  other 
Massachusetts  cases  involving  similar  states  of  facts.  Bosworth  v. 
Swansey  v/as  an  action  against  a  town  to  recover  for  injuries  re- 
ceived by  the  plaintiff  through  a  defect  in  the  highway  while  driv- 
ing for  secular  purposes  on  Sunday.  Recovery  was  denied,  on  the 
ground  that  the  unlawful  act  of  driving  concurred  in  causing  the 
damage.  According  to  the  principles  set  forth  above,  the  decision 
is  right.  The  failure  of  the  town  to  repair  the  road  merely  created 
a  passive  condition.  Damage  could  result  from  this  only  when 
some  act  was  done.  The  act  which,  in  this  case,  was  this  active, 
immediate  cause  was  the  unlawful  act  of  driving.  On  the  same 
principle,  Jones  v,  Andover,^  Connolly  v.  Boston,*  and  Davis  v. 
Somerville*  are  right,  the  facts  being  substantially  as  in  Bosworth 
V.  Swansey.  The  same  is  true  of  Heland  v.  Lowell,^  another  ac- 
tion based  on  a  defect  in  the  highway,  but  in  which  the  unlawful 
act  consisted  in  driving  at  a  rate  of  speed  forbidden  by  a  city  ordi- 

1  10  Met  (Mass.)  363.  *  10  Allen  (Mass.)  18.  *  117  Mass.  64. 

*  128  Mass.  594.  ^  3  Allen  (Mass.)  407. 
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nance.  So,  in  Read  v,  Boston  &  Albany  Railroad,^  recovery  was 
rightly  refused.  The  plaintiff,  a  locomotive  engineer,  was  running 
an  unauthorized  Sunday  train,  and  was  injured  through  a  defect  in 
the  track.  The  defect  was  simply  an  antecedent  condition;  the 
unlawful  act  of  running  the  locomotive  was  the  immediate,  efficient 
cause  of  the  accident. 

There  seems  to  be  no  state  outside  of  Massachusetts  in  which 
the  view  contended  for  has  been  maintained  with  any  consistency. 
Nevertheless,  there  are  very  respectable  authorities  which  tend  to 
support  it.  Thus,  in  Maine,  Bosworth  v,  Swansey  has  been  fol- 
lowed,* though  Heland  v.  Lowell  is  repudiated.*  In  Vermont,  on 
the  other  hand,  recovery  was  refused  in  a  case  similar  to  Heland  v. 
Lowell,*  though  the  reasoning  of  Bosworth  v,  Swansey  is  rejected : 
however,  a  person  injured  through  a  defect  in  the  highway  while 
driving  for  secular  purposes  on  Sunday  is  not  allowed  to  recover, 
on  the  ground  that  the  statutes  impose  on  the  town  no  duty  of  care 
towards  a  wrongdoer.^  So,  in  Wisconsin,  the  whole  Massachusetts 
doctrine  as  applied  to  the  Sunday  law  is  vigorously  assailed ;  ^  yet 
it  is  held  that  a  person  running  upon  a  bridge  a  traction  engine  of 
a  weight  forbidden  by  law  cannot  recover  for  damage  resulting 
from  the  fall  of  the  bridge,  even  though  the  bridge  would  have 
fallen  just  the  same  had  the  engine  been  of  no  greater  weight  than 
the  law  allowed.^  A  case  in  Texas  also  tends  in  favor  of  the  view 
contended  for,  though  differing  in  its  facts  from  the  others  referred 
to.  A  horse  escaped  from  his  lot  and  ran  through  the  highway 
until  he  came  into  contact  with  a  barbed-wire  fence  erected  by  the 
defendants.  It  was  held  that  it  was  error  to  submit  to  the  jury  the 
question  whether  the  defendants  were  guilty  of  negligence  in  main- 
taining such  a  fence  on  the  street,  as  the  plaintiff  was  forbidden, 
by  a  city  ordinance,  to  allow  the  horse  thus  to  run  at  large.® 

In  Idaho,®  Kansas,^^  New  Hampshire,^^  and  New  York,^  re- 
covery has  been  allowed  in  cases  substantially  like  Bosworth  v. 

1  140  Mass.  199. 

>  Hinckley  v,  Penobscot,  42  Me.  89 ;  Crafty  v,  Bangor,  57  Me.  423 ;  Beacham  v. 
Portsmouth  Bridge,  68  N.  H.  582  (expounding  the  Maine  law). 

»  Baker  v,  Portland,  58  Me.  199.  *  Abbott  v.  Wolcott,  38  Vt.  666. 

•  Johnson  v.  Irasburg,  47  Vt.  28 ;  Holcomb  v.  Danby,  51  Vt.  428. 

•  Sutton  V,  Wauwatosa,  29  Wis.  21.  '  Welch  v.  GeneTa,  no  Wis.  388. 

*  Galveston  Land  and  Improvement  Co.  v.  Pracker,  3  Tex.  Civ.  App.  261. 

*  Black  V.  Lewiston,  2  Idaho  (Hasb.)  276. 
^  Kansas  City  v.  Orr,  62  Kan.  61. 

"  Sewell  V.  Webster,  59  N.  H.  586;  Wcntworth  f.  Jefferson,  60  N.  H.  158. 
M  PlaU  V.  Cohocs,  89  N.  Y.  219. 
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Swansey  in  their  facts,  and  no  qualification  is  made  in  the  rejec- 
tion of  the  principles  for  which  that  case  stands.  In  Connecticut^ 
and  Rhode  Island,^  also,  the  doctrine  of  Bosworth  v,  Swansey  has 
been  severely  criticised,  though,  in  each  state,  the  question  arose 
in  a  case  of  collision  between  vehicles,  so  that,  as  will  presently  be 
shown,  the  actual  decisions  are  not  necessarily  in  conflict. 

The  reasons  given  for  these  decisions  are  various,  but  the  lead- 
ing arguments  in  support  of  them  are  two :  first,  that  the  unlawful 
act  was  not  the  cause,  because  the  same  result  would  have  followed 
if  the  act  had  been  done  at  a  time,  in  a  manner,  or  for  a  purpose 
that  rendered  it  lawful ;  second,  that  if  the  doctrine  of  Bosworth 
V.  Swansey  is  applied  logically,  it  must  be  held  that,  if  a  person  is 
injured  while  doing  any  unlawful  act  whatsoever,  he  cannot  recover, 
even  though  the  act  had  no  possible  tendency  to  cause  the  result. 
The  first  argument  is  thus  stated  in  Kansas  City  v,  Orr,*  one  of 
the  latest  decisions  on  the  subject,  the  facts  being  similar  to  those 
in  Bosworth  v,  Swansey:  "The  violation  of  the  Sunday  law  .  .  • 
was  not  the  efficient  or  proximate  cause  of  the  injury.  .  .  •  The 
time  when  the  injury  was  inflicted  is  only  an  incident  to  the  effi- 
cient cause  of  the  injury.  The  injury  occurred  by  reason  of  the 
defect  in  the  street,  and  was  as  liable  to  have  occurred  under  sim- 
ilar circumstances  on  Saturday  or  on  Monday  as  it  did  on  Sunday. 
There  was  not  even  a  remote  relation  between  the  violation  of  the 
Sunday  law  and  the  injury  which  resulted  from  the  negligence  of 
the  city  in  maintaining  its  streets  in  a  proper  condition."  The 
plain  answer  to  this  assertion  is  that  it  "  is  n't  so."  As  has  been 
seen,  when  a  person  is  injured  through  a  defect  in  the  highway, 
the  act  of  driving  or  walking  is  the  immediate,  efficient  cause  of  the 
damage.  How,  then,  is  it  possible  to  say  that  the  violation  of 
the  law  had  "not  even  a  remote  relation"  to  the  accident?  The 
act  which  constituted  the  violation  of  the  law  was  itself  the  direct 
cause. 


1  Broschart  v.  Tuttle,  59  Conn.  i.  (Although  Bosworth  v.  Swansey  was  much  criti- 
cised in  this  case,  a  judgment  for  the  plaintiff  was  set  aside  and  a  new  trial  granted. 
The  result  was  the  same  in  the  very  recent  case  of  Monroe  v.  Hartford  St.  Ry.,  76 
Conn.  201,  in  which  the  unlawful  act  consisted  in  leaving  a  horse  unhitched  in  the 
street.  Thus  it  is  somewhat  difficult  to  say  what  is  the  law  of  Connecticut  on  this 
subject.  However,  it  is  believed  that  the  later  of  the  two  cases  shows  a  tendency  to 
adopt  the  view  contended  for—/,  e.  to  lay  stress  on  the  question  whether  the  unlawful 
act  caused  the  damage,  as  distinguished  from  the  abstract  "  illegality.") 

*  Baldwin  v.  Barney,  12  R.  I.  392. 

*  62  Kan.  61,  67. 


Digitized  by 


Google 


512  HARVARD  LAW  REVIEW. 

As  to  the  second  argument,  likewise,  the  answer  has  already 
been  suggested.  The  decision  in  Bosworth  v.  Swansey  leads  to  no 
such  absurd  result  as  is  supposed.  It  does  not  in  the  least  involve 
holding  that  a  person  injured  while,  for  example,  indulging  in 
profanity  cannot  recover.  It  is  plain  that  such  an  act  as  swearing 
has  absolutely  no  place  in  the  chain  of  causation  leading  up  to  the 
event.  It  cannot  be  said  that  if  the  act  had  not  been  done,  the 
accident  would  not  have  happened.  On  the  other  hand,  the  un- 
lawful act  of  driving,  in  such  a  case  as  Bosworth  v.  Swansey,  is 
clearly  a  cause  at  least  to  this  extent  —  that  the  accident  could  not 
have  happened  if  it  had  not  been  done.  Again,  the  argument 
thus  far  has  been  directed  towards  showing  that  the  decision  in 
Bosworth  V,  Swansey  may  well  be  supported  without  going  even  to 
this  extent.  It  has  been  attempted  to  show  that  the  unlawful  act, 
in  such  a  case,  is  not  only  a  cause  of  the  damage,  but  iAe  imme- 
diate, efficient  cause.  If  this  be  so,  it  is  evident  that  the  objection 
entirely  fails,  so  far  as  this  class  of  cases  is  concerned. 

But  it  must  not  be  forgotten  that  this  article  was  not  undertaken 
with  a  view  to  proving  that  the  Massachusetts  decisions  are  all  to 
be  supported.  It  seems  impossible  to  reconcile  many  of  them 
either  with  principle  or  with  authority.  It  is  unfair  to  assert  that 
they  require  that  recovery  be  refused  whenever  the  injured  party 
was  engaged  in  an  unlawful  act  at  the  time  of  the  accident.  In 
practically  every  Massachusetts  case  in  which  recovery  was  de- 
nied, the  unlawful  act  was,  at  least,  a  causa  sine  qua  non}  If  the 
act  had  not  been  done,  the  damage  would  not  have  been  suffered. 
But,  even  so,  there  is  a  great  difference  between  such  cases,  as,  for 
example,  Bosworth  v,  Swansey  and  Lyons  v,  Desotelle.^  The 
facts  in  the  latter  case  were  that  the  plaintiff  drove  a  horse  to  a 
certain  place  on  Sunday  and  hitched  him;  while  the  horse  was 
thus  standing,  the  defendant  negligently  ran  into  him.  After  a 
verdict  for  the  plaintiff,  the  defendant's  exceptions  were  sustained, 


1  In  order  to  be  perfectly  accurate,  the  case  of  McGrath  v,  Merwin,  iia  Mass.  467, 
should  be  noticed.  The  plaintiff  was  unlawfully  clearing  out  a  wheelpit  on  Sunday 
and  was  injured  through  a  sudden  starting  of  the  machinery.  Recovery  was  not  al- 
lowed. Apparently,  it  was  perfectly  lawful  for  the  plaintiff  to  go  to  the  mill  and  to  be 
in  the  wheelpit ;  the  on!y  breach  of  the  law  consisted  in  removing  waste  matter  which 
had  accumulated  in  the  pit.  This  act  was  hardly  even  a  causa  sine  qua  non :  had  the 
plaintiff  wholly  abstained  from  doing  it  and  remained  perfectly  motionless  while  in  the 
wheelpit,  he  would  have  been  injured  equally.  The  result,  however,  can  be  supported, 
as  the  parties  were  joint  lawbreakers ;  both  were  actively  assisting  in  the  unlawful  woric 

s  124  Mass.  387. 
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substantially  on  the  ground  that  the  unlawful  act  was  a  contribut- 
ing cause  of  the  damage.  In  Bosworth  v.  Swansey,  as  has  been 
seen,  the  defendant's  negligent  act  served  only  to  create  a  dan- 
gerous passive  condition;  the  plaintiff's  unlawful  act  of  driving 
was  the  active  agency  which  finally  produced  the  result.  In 
Lyons  v,  Desotelle,  on  the  other  hand,  the  unlawful  act  served 
only  to  create  a  passive  antecedent  condition,  from  which  damage 
could  result  only  when  some  further  act  was  done.  Thus  it  would 
appear  that  the  unlawful  act  of  driving  to  the  place  where  the  horse 
was  hitched  was  but  a  remote  cause,  whereas  the  defendant's  act 
of  driving  negligently  was  the  efficient,  immediate  cause.  Hence, 
in  order  to  support  the  decision,  it  must  be  held  that  if  an  unlaw- 
ful act  by  the  plainti£F  can  be  found  anywhere  in  the  chain  of  cau- 
sation leading  up  to  the  result,  the  action  is  barred. 

The  whole  doctrine  that  recovery  is  to  be  denied  if  the  plain- 
tiff's unlawful  act  was  a  part  of  the  cause  is  simply  a  rule  based  on 
public  policy.  And  it  might,  indeed,  be  said  that  public  policy 
requires  a  rule  as  stringent  as  that  suggested :  in  a  few  cases  the 
rule  has  been  avowedly  taken  to  be  so.^  But  it  is  difficult  to  jus- 
tify such  an  extreme  view.  The  defense  based  on  the  plaintiff's 
wrongdoing  is  similar  to  the  defense  of  illegality  in  an  action  on  a 
contract  It  is  not  permitted  because  the  defendant  deserves  the 
favor  of  the  court,  but  because  the  plaintiff  has  done  something 
which  makes  the  court  unwilling  to  give  him  relief.  The  result  is, 
therefore,  in  the  nature  of  a  punishment  for  the  plaintiff's  wrong- 
doing. Now,  while  this,  in  itself,  is  no  reason  for  saying  that  the 
defense  is  never  to  be  allowed,  any  more  than  as  regards  illegality 
as  a  defense  to  a  contract,  yet  it  is  evident  that  it  should  be  re- 
stricted to  close  limits.  It  seems  plain  that  if  the  illegal  act  is  the 
immediate,  active  cause  of  the  damage,  recovery  is  rightly  refused. 
But  it  is  by  no  means  so  clear  that  public  policy  demands  that,  if 
the  illegal  act  was  simply  a  remote  link  in  the  chain  of  causa- 
tion, the  action  shall  be  barred,  and  the  almost  unanimous  opinion 
of  the  authorities  is  strong  evidence  that  it  does  not.^    If  it  be  con- 

^  Jones  V,  Andover,  10  Allen  (Mass.)  18;  Galveston  Land  and  Improvement  Co.  v, 
Pracker,  3  Tex.  Civ.  App.  261.  In  both  of  these  cases  the  concession  was  unneces- 
sary, as  the  unlawful  act  was  not  only  a  cause,  but  M^  immediate  cause. 

•  The  following  citations,  without  pretending  to  be  exhaustive,  will,  perhaps,  be  suf. 
fident.  In  all  these  cases  recovery  was  allowed,  notwithstanding  the  unlawful  act. 
Louisville,  etc.,  Ry.  v.  Frawley,  no  Ind.  18  (plaintiff  was  injured  while  attempting 
to  uncouple  a  car  on  Sunday.  To  the  same  effect,  Louisville,  etc.,  Ry.  v.  Buck,  116 
Ind.  566) ;  Schmid  v,  Humphrey,  48  la.  652  (plaintiff^  while  driving  unlawfully  on 

33 
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ceded»  accordingly,  that  the  rule  is  that  the  action  is  not  barred 
unless  the  unlawful  act  was  the  immediate,  efficient  cause  of  the 
damage,  then  it  must  follow  that  Lyons  v.  Desotelle  is  wrong. 
The  same  is  true  of  several  other  Massachusetts  cases,  in  which 
the  unlawful  act  had  only  the  effect  of  putting  the  plaintiff's  per- 
son or  property  in  a  position  to  be  injured  through  the  defendant's 
negligence.  Thus,  in  Banks  v.  Highland  Railway,^  the  unlawful 
act  consisted  in  carrying  a  cable  across  a  street  in  such  a  manner 
as  to  constitute  a  nuisance :  this  simply  created  a  passive  condi- 
tion from  which  damage  could  result  only  when  some  further  act 
was  done  —  in  this  case,  the  act  of  negligently  running  a  car 
against  the  cable.  The  same  applies  to  the  various  Massachu- 
setts cases  denying  recovery  to  passengers  injured  while  travel- 
ling for  secular  purposes  on  Sunday.'  The  unlawful  act  consisted 
in  the  plaintiff's  putting  himself  in  a  position  where  the  carrier's 
negligent  act  could  operate  upon  him;  the  negligent  act  of  the 

Sunday,  was  injured  through  an  assault  by  defendant's  dog) ;  Illinois  Central  R.  R.  v. 
Dick,  91  Ky.  454  (plaintiff  was  run  down  by  a  train  while  returning  from  unlawful 
Sunday  woric)  ;  Bigelow  v.  Reed,  51  Me.  325  (plaintilTs  pung  was  standing  unlawfully 
in  the  street ;  while  in  this  position,  it  was  run  into  by  defendant's  horse.  To  the  same 
effect,  Neanou  v.  Uttech,  46  Wis.  581 ) ;  Philadelphia,  etc,  R.  R.  v.  Lehman,  56  Md.  209 
(plaintiff's  cattle  were  injured  while  being  unlawfully  transported  on  Sunday) ;  Carroll 
V.  Staten  Island  R.  R.,  58  N.  Y.  126  (plaintiff,  while  traveling  unlawfully  on  Sunday, 
was  injured  through  the  carrier's  negligence.  To  the  same  effect,  Opsahl  v.  Judd,  30 
Minn.  126;  Delaware,  etc.,  R.  R.  v,  Trautwein,  52  N.  J.  Law  169;  Landers  v.  Staten 
Island  R.  R.,  13  Abb.  Pr.  N.  s.  338 ;  Knowlton  v.  Milwaukee  City  Ry.,  59  Wis.  278) ; 
Wood  V.  Erie  Ry.,  72  N.  Y.  196  (plaintiff  was  doing  business  under  a  firm  name  which 
it  was  unlawful  for  him  to  use.  Goods  shipped  by  him  in  such  firm  name  were  dam- 
aged in  transit) ;  Connolly  v.  Knickerbocker  Ice  Co.,  1 14  N.  Y.  104  (plaintiff  was  riding 
on  the  platform  of  a  street  car  in  violation  of  a  city  ordinance ;  defendant's  wagon  col- 
lided with  the  car) ;  Solarz  v.  Manhattan  Ry.,  29  N.  Y.  Supp.  1123 ;  affirmed  32  N.  Y. 
Supp.  1 149  (plaintiff,  while  working  on  Sunday,  was  injured  through  the  fall  of  a  scaf- 
folding) ;  H.  &  T.  C.  Ry.  v.  Rider,  62  Tex.  267  (plaintiff  was,  on  Sunday,  engaged  in 
removing  a  wreck  from  the  track.  A  train  was  negligently  run  against  a  flat  car  upon 
which  he  was) ;  Boyden  v.  Fitchburg  R.  R.,  70  Vt  125  (plaintiff's  intestate,  while 
driving  unlawfully  on  Sunday,  was  struck  by  a  train  at  a  grade  crossing.  To  the 
same  effect.  Van  Auken  v.  Chicago,  etc.,  Ry.,  96  Mich.  307  (semble) ;  Morris  v.  Chicago, 
etc.,  R.  R.,  26  Fed.  Rep.  22) ;  Hoadley  v.  International  Paper  Co.,  72  Vt.  79  (plaintiff's 
intestate  was  killed  while  repairing  a  pulp  digester  on  Sunday  by  the  defendant's  negli- 
gently allowing  steam  and  gas  to  escape) ;  McArthur  v.  Green  Bay,  etc..  Canal  Co.,  34 
Wis.  139  (a  canal  boat  navigated  on  Sunday  was  injured  through  the  sudden  escape  of 
water  from  the  canal). 

^  136  Mass.  485. 

*  Stanton  v.  Metropolitan  R.  R.,  14  AUen  (Mass.)  485 ;  Bucher  v.  Fitchburg  R.  R., 
131  Mass.  156 ;  Day  v.  Highland  St.  Ry.,  135  Mass.  113.  (In  the  last  case  the  plaintiff 
was  a  conductor,  not  a  passenger,  but  the  difference  seems  immaterial,  so  far  as  the 
question  of  cause  is  concerned.) 
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carrier,  not  the  unlawful  act  of  the  passenger,  was  the  immediate 
cause.  So,  in  Smith  v.  Boston  &  Maine  Railroad,^  the  plaintiff 
was  traveling  on  the  highway  unlawfully  on  Sunday  and  was 
struck  by  a  gate  negligently  operated.  The  unlawful  act  of  trav- 
eling had  no  tendency  to  cause  the  gate  to  swing  as  it  did: 
doubtless  it  would  have  swung  in  exactly  the  same  manner  if 
the  plaintiff  had  been  ten  miles  away.  The  only  effect  of  the  un- 
lawful act  was  that  the  plaintiff  was  in  a  place  where  the  defend- 
ant's negligent  act  could  operate  on  him.  So,  also,  Wallace  v. 
Merrimac,  etc.,  Co.^  cannot  be  supported.  The  negligent  act  in 
that  case  consisted  in  running  down  the  plaintiff's  yacht,  which 
he  was  unlawfully  sailing  on  Sunday.  The  yacht  may  have  been 
in  motion  at  the  time  it  was  struck,  but  this  motion  had  no  ten- 
dency to  produce  the  result :  it  caused  the  yacht  to  be  in  a  posi- 
tion where  the  force  negligently  managed  by  the  defendant  could 
be  exerted  on  it. 

Not  only  are  the  authorities  outside  of  Massachusetts  practically 
unanimous  in  their  disapproval  of  these  cases,  but  it  is  impossible 
to  reconcile  them  with  other  decisions  in  Massachusetts  itself 
Thus,  in  Steele  v.  Burkhardt,'  the  unlawful  act  consisted  in  plac- 
ing a  wagon  across  a  street;  while  in  this  position,  it  was  negli- 
gently run  into  by  the  defendant.  It  seems  plain  that  the  unlawful 
act  was  not  the  direct  cause  of  the  damage :  it  had  the  effect  of 
creating  a  passive  condition.  And  it  is  held  that  the  action  may 
be  maintained.  So,  in  Kearns  v.  Sowden,*  the  unlawful  act  was 
leaving  a  team  unhitched  in  the  street,  and  it  is  held  that  a  person 
negligently  running  into  the  team  is  liable.  So,  again,  in  White  v. 
Lang,*  the  plaintiff  was  driving  unlawfully  on  Sunday,  but  the 
damage  was  caused,  not  by  a  defect  in  the  highway,  but  by  an 
attack  by  the  defendant's  dog.  The  unlawful  act,  obviously,  had 
no  relation  to  the  attack  by  the  dog,  except  that  it  caused  the 
plaintiff  to  be  at  a  place  where  the  dog  could  attack  him.  Here, 
also,  it  is  held  that  the  unlawful  act  did  not  prevent  recovery. 

It  seems,  therefore,  that  even  the  Massachusetts  court  has  recog- 
nized the  principle  that  the  unlawful  act  is  not  a  bar  merely  be- 
cause it  was  a  causa  sine  qua  non.  It  is  not  enough  that  the 
unlawful  act  put  the  plaintiff  or  his  property  in  a  position  to  be 
affected  by  the  defendant's  negligent  act:  the  unlawful  act  must 


^  120  Mass.  490.  *  134  Mass.  95.  •  104  Mass 

*  104  Mass.  63  n.    To  the  same  effect,  Klipper  v.  Coffey,  44  Md.  117. 

*  138  Mass.  598. 


*  104  Mass.  59. 
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be  the  active  agency  which  finally  produces  the  result.^  If  this 
distinction  be  recognized,  it  disposes  of  the  great  majority  of  cases 
in  which  the  plaintiff's  unlawful  act  is  set  up  as  a  defense.  In  one 
large  class  of  cases,  the  defendant's  negligent  act  creates  a  passive 
condition,  while  the  plaintiff's  unlawful  act  is  the  active,  efficient 
cause  of  the  damage,  as  in  Bosworth  v.  Swansey.  In  another,  and 
probably  much  larger  class  of  cases,  the  defendant's  act  is  the 
active,  efficient  cause,  the  plaintifi^s  act  only  creating  an  antecedent 
condition,  as  in  Steele  v.  Burkhardt  However,  there  may  be 
cases  which  cannot  be  placed  under  either  of  these  heads,  both 
the  unlawful  act  and  the  negligent  act  being  active,  efficient 
causes.  This  is  particularly  true  in  the  case  of  a  collision  between 
vehicles  moving  in  opposite  directions.  It  is  plain  that,  from  one 
point  of  view,  both  the  plaintiff's  act  of  driving  and  that  of  the 
defendant  constituted  active,  efficient  causes  of  the  damage.  Yet 
it  does  not  necessarily  follow  from  the  foregoing  reasoning  as  to 
Bosworth  V.  Swansey  that  the  action  is  barred.  In  that  case,  the 
defendants  exerted  no  unlawful  force  on  the  plaintiff:  they  simply 
allowed  a  condition  to  exist  which  made  it  possible  for  the  plain- 
tiff's unlawful  act  to  have  the  effect  of  injuring  him.  The  present 
case  is  materially  different.  The  defendant  unlawfully  exerted 
force  on  the  plaintiff  so  as  to  injure  him.  Though  the  plaintiff 
was,  at  the  time,  doing  an  unlawful  act,  yet  that  act  had  no  ten- 
dency to  bring  the  force  controlled  by  the  defendant  to  bear  on 
him,  except  that  it  put  the  plaintiff  in  a  position  where  such  force 
could  operate  on  him.  It  would  not  be  illogical  to  hold  that  the 
result  should  be  the  same  as  in  Bosworth  v,  Swansey  :  on  the 
other  hand,  there  is  a  plain  distinction  between  the  cases.  Thus, 
it  cannot  be  said  that  the  decisions,  which  are  strongly  in  favor  of 
recovery  in  this  last  state  of  facts,  are  wrong.^ 

1  The  latest  Massachusetts  case  on  the  point  is  Newcomb  v.  Boston  Protective 
Department,  146  Mass.  596.  The  facts  in  this  case  were  similar  to  those  in  Steele  v, 
Burkhardt,  supra.  The  plaintiff  obtained  a  verdict,  but  a  new  trial  was  granted  on 
the  ground  that  the  instructions  to  the  jury  treated  the  illegality  of  the  plaintiff's  act 
only  as  evidence  of  negligence.  The  dicta  seem,  on  the  whole,  to  confirm  the  writer's 
position,  though  they  cannot  be  said  to  be  conclusive.  At  a  second  trial,  the  plaintiff 
again  obtained  a  verdict,  upon  which  judgment  was  -ordered  by  the  Supreme  Judicial 
Court,  151  Mass.  215. 

^  Hall  V,  Ripley,  1 19  Mass.  135  (plaintiff  was  driving  at  a  forbidden  rate  of  speed) ; 
Baldwin  v.  Barney,  12  R.  1. 392  (plaintiff  was  driving  for  secular  purposes  on  Sunday) ; 
Broschart  v.  Tuttle,  59  Conn,  i ;  Riepe  v.  Elting,  89  la.  82 ;  Spofford  v,  Harlow, 
3  Allen  (Mass.)  176;  Beckerle  v,  Weiman,  12  Mo.  App.  354;  Qoinn  v,  O'Keefe,  9  N.  Y. 
App.  Div.  68.    (In  the  last  five  cases,  the  objection  to  recovery  was  that  the  plaintiff 
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To  sum  up,  the  defense  of  the  plaintiflPs  wrongdoing  may  be  set 
up  in  three  classes  of  cases.  In  the  first,  the  defendant's  negh'gent 
act  creates  a  dangerous  antecedent  condition ;  the  plaintiff  then 
does  an  unlawful  act  from  which,  by  reason  of  this  dangerous  con- 
dition, damage  results.  It  is  contended  that  the  unlawful  act  is 
the  immediate  cause  of  the  damage  and  that  the  action  should, 
therefore,  be  barred.  In  the  second,  the  unlawful  act  creates  a 
passive  condition :  the  defendant  then  does  a  negligent  act  which, 
supervening  upon  the  condition  which  has  thus  been  created, 
results  in  damage.  It  is  maintained  that  the  unlawful  act  is  a 
cause  of  the  damage,  but  so  remote  a  cause  that  it  ought  not  to 
have  the  effect  of  preventing  recovery.  In  the  third,  the  direct 
cause  of  the  damage  is  a  combination  of  agencies  operating  simul- 
taneously, one  being  the  unlawful  act  of  the  plaintiff  and  the  other 
the  negligent  act  of  the  defendant.  This  case  is  more  doubtful, 
but,  on  the  whole,  the  decisions  permitting  recovery  seem  right 

In  conclusion,  it  is  submitted  that  the  rule  contended  for  is 
at  once  practicable  and  just.  It  is  practicable  because  the  dis- 
tinctions it  calls  for  are  readily  applied  to  the  great  majority  of 
cases.  It  can  seldom,  if  ever,  be  difficult  to  decide  whether  the 
unlawful  act  is  a  causa  sine  qua  non.  If  it  be  found  that  it  is 
thus  a  part  of  the  chain  of  causation,  the  only  question  will  be 
whether  the  negligent  act,  before  the  accident  happened,  had  issued 
in  a  passive  condition  upon  which  the  unlawful  act  supervened. 
The  action  will  be  barred  only  in  case  it  is  found  that  it  was  the 
unlawful  act  which  brought  damage  out  of  such  a  passive  condition. 
The  proposed  rule  is  also  just.  Surely,  it  is  unseemly  that  a  person 
should  appeal  to  the  law  for  redress  for  an  injury  caused  directly 


was  driving  on  the  left  side  of  the  road ;  the  decisions  may,  in  part,  be  explained  as 
resting  on  the  peculiar  nature  of  the  "  law  of  the  road,"  which  the  courts  seem  in- 
clined to  treat  rather  as  a  rule  of  evidence,  establishing  merely  a  presumption  of  care- 
lessness, than  as  an  inflexible  rule  of  law.  See  Smith  v.  Gardner,  11  Gray  (Mass.)  418 ; 
Gale  V.  Lisbon,  52  N.  H.  174.) 

The  plaintiff  also  recovered,  notwithstanding  the  unlawful  act,  in  two  cases  relating 
to  collisions  of  ferryboats,  —  Hoffman  v.  Union  Ferry  Co.,  68  N.  Y.  385 ;  Minerly  v. 
Union  Ferry  Co.,  56  Hun  (N.  Y.)  113.  In  the  first  case,  the  plaintiff's  boat  did  not 
display  the  lights  required  by  law ;  in  the  second,  it  was  running  at  a  forbidden  rate 
of  speed  and  out  of  the  established  channel. 

It  seems  to  be  conceded  that  there  can  be  no  recovery  if,  after  the  defendant  be- 
came aware  of  the  unlawful  act  on  the  part  of  the  plaintiff,  he  could  not  have  avoided 
the  consequences  of  it.  Central,  etc.,  Co.  v.  Brunswick  &  Western  R.  R.,  87  Ga.  386. 
But  this  is  hardly  more  than  saying  that  if  the  defendant  was  not  negligent,  he  is  not 
liable  in  any  event. 


Digitized  by 


Google 


Si8  HARVARD  LAW  REVIEW. 

by  his  own  unlawful  act,  and  only  remotely  by  other  circum- 
stances. It  is  sometimes  objected  that  this  rule  makes  an  outlaw 
of  a  person  whose  offense  may  be  most  trifling.  The  fact  is  quite 
otherwise.  It  is  well  agreed  that  the  plaintiff's  violation  of  the  law 
is  no  defense  if  the  defendant  acted  wantonly  or  maliciously.^  And 
if  denying  redress  for  an  injury  negligently  done  makes  an  outlaw 
of  the  wrongdoer,  it  can  only  be  said  that  this  is  just  as  true  as  to 
denying  recovery  to  one  guilty  of  contributory  negligence.  An 
objection  to  the  doctrine  of  contributory  negligence  on  this  ground 
would  be  a  novelty,  to  say  the  least.  Certainly,  it  is  as  right  that  a 
person  whose  unlawful  act  has  directly  caused  his  injury  should 
not  recover  as  that  one  should  be  barred  whose  negligent  act  has, 
even  in  the  slightest  degree,  formed  a  part  of  the  immediate  cause 
of  the  damage  he  has  suffered. 

Harold  5.  Davis. 
Boston. 

^  Welch  V,  Wesson,  6  Gray  (Mass.)  505;   Wallace  v.  Merrimac,  etc,  Co.,  134 
Mass.  95* 
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ANCILLARY  RECEIVERSHIPS  IN 
BANKRUPTCY. 

ALTHOUGH  there  was  no  express  provision  in  the  Bank- 
ruptcy Act  of  1867  authorizing  the  appointment  of  receivers 
for  the  care  and  custody  of  bankrupt  estates  until  the  selection  of 
trustees,  it  was  almost  universally  held  that,  within  the  general 
equity  powers  of  a  court  of  bankruptcy,  the  judge  had  the  power 
to  appoint  such  a  receiver  where  the  circumstances  rendered  it 
desirable.^  The  present  Bankruptcy  Act,  however,  expressly  in- 
vests the  court  of  bankruptcy  with  power  to  **  appoint  receivers  or 
marshals,  upon  application  of  parties  in  interest,  in  case  the  court 
shall  find  it  absolutely  necessary,  for  the  preservation  of  assets,  to 
take  charge  of  the  property  of  bankrupts  after  the  filing  of  the 
petition,  and  until  it  is  dismissed,  or  the  trustee  is  qualified."  ^  In 
addition,  it  has  sometimes  been  considered  that  the  court  might 
extend  the  powers  of  a  receiver  when  appointed,  under  the  further 
provisions  of  the  Act  granting  it  full  power  to  "  make  such  orders, 
issue  such  processes,  and  enter  such  judgments,  in  addition  to 
those  specifically  provided  for,  as  may  be  necessary  for  the  en- 
forcement of  the  provisions  of  this  Act."  ' 

Where  assets  of  the  bankrupt  are  located  in  two  or  more  fed- 
eral judicial  districts,  an  interesting  question  arises  as  to  the 
status,  rights,  and  duties  of  a  receiver  in  bankruptcy  appointed 
by  the  district  court  of  original  jurisdiction.  He  finds  himself  in 
one  of  three  positions  in  regard  to  assets  in  a  foreign  judicial 
district : 

First,  the  order  and  appointment  may  carry  with  it  the  right  and 
duty  to  take  the  assets  wherever  found,  irrespective  of  the  federal 
court  divisions. 

Second,  the  original  appointment  may  confer  on  the  receiver  the 
right  to  apply  for  recognition  to  any  district  court  within  whose 
jurisdiction  assets  arc  located,  and  the  right  to  have  such  court 
confirm  or  extend  the  original  order  and  appointment. 

1  Lansing  z'.  Manton,  Fed.  Cas.  8077;  Sedgwick  t'.  Place,  Fed.  Cas.  12619;  Keenan 
V,  Shannon,  Fed.  Cas.  7640. 

<  Bankruptcy  Law  of  1898  §  a  (3).  *  IHd  §  2  (15). 
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Thirdy  the  original  appointment  may  give  the  receiver  merely 
the  privilege  of  applying  to  such  district  court  for  recognition, 
and  it  may  be  within  the  discretion  of  the  judge  to  entertain  such 
application,  or  to  make  such  other  ancillary  appointment,  as  he 
sees  fit. 

A  bankruptcy  receivership  is  merely  temporary,  often  a  matter 
of  days,  but  generally  of  vital  importance  to  the  welfare  of  the 
estate.  Usually  the  exigencies  of  the  case  demand  immediate 
determination.  The  conservation  of  large  and  scattered  commer- 
cial interests  pending  a  consideration  of  the  situation  by  creditors 
requires  immediate  action  and  not  speculation  on  legal  theories. 
The  easy,  safe,  and  quick  way  is  to  ask  the  assistance  of  the  courts 
wherever  there  is  any  possibility  of  doubt.  Out  of  abundance  of 
precaution,  the  practice  has  been  for  a  bankruptcy  receiver  to 
apply  to  the  judge  of  each  district  court  within  whose  jurisdiction 
property  of  the  bankrupt  estate  is  located  to  confirm  or  to  extend 
his  original  appointment,  or  to  appoint  him  ancillary  receiver  for 
such  district  No  nice  distinctions  are  made  in  the  application. 
It  is  immaterial  to  the  receiver  whether  his  authority  is  derived 
from  his  original  appointment,  or  whether  he  acts  by  virtue  of  the 
decrees  of  an  ancillary  jurisdiction.  His  object  is  to  have  some 
decree  of  a  court  back  of  him  sufficient  to  protect  him  in  seizing, 
holding,  and  conserving  the  property  which  he  finds  in  the  bank- 
rupt's possession.  The  more  orders  and  decrees  he  has,  the  safer 
he  feels. 

Almost  without  serious  consideration  the  courts  have  fallen  into 
the  practice  of  granting  these  applications,  ex  parte ^  or  by  general 
consent,  until  they  find  themselves  committed  to  it  without  having 
expressed  any  opinion  on  the  subject  whatsoever.  There  are  but 
seven  reported  cases  from  six  different  jurisdictions  which  touch 
the  question.  One  is  almost  tempted  to  say  that  they  represent 
as  many  different  points  of  view.  Arranged  in  chronological 
order,  they  are  as  follows: 

In  re  Schrom.^  This  was  an  application  by  a  receiver  in  invol- 
untary bankruptcy  proceedings  in  Iowa  for  authority  from  his  own 
court  to  bring  a  suit  in  Illinois  to  obtain  possession  and  control  of 
property  there.  The  court  refused  the  application  because  **  the 
adjudication  in  bankruptcy  has  not  yet  been  had,  and  this  court 
has  not  yet  been  clothed  with  the  full  jurisdiction  over  the  prop- 

1  November,  1899,  Northern  District  of  Iowa,  97  Fed.  Rep.  760,  3  Am.  B.  Rep. 
3S«- 
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erty  of  the  alleged  bankrupt  that  will  accrue  after  the  adjudication 
has  taken  place.  .  .  .  The  proper  course  to  pursue  is  for  the 
petitioning  creditors  to  take  proceedings  in  the  proper  court,  state 
or  federal,  in  Illinois,  in  their  own  name,  setting  up  the  proceed- 
ings now  pending  in  bankruptcy  in  this  court  as  the  basis  of  their 
action,  and  asking  that  court  to  protect  the  rights  of  creditors  in 
the  property  in  Illinois,  either  by  the  appointment  of  a  receiver, 
by  injunction,  or  any  other  appropriate  remedy." 

In  re  Peiser.^  A  receiver  appointed  in  New  York  claimed 
funds  in  a  Trust  Company  in  Pennsylvania.  The  Trust  Company 
refused  to  pay  in  obedience  to  an  order  of  the  New  York  Court, 
which  thereupon  fined  its  officers  for  contempt.  The  court,  refer- 
ring to  the  fact  that  neither  of  these  officers  was  within  its  juris- 
diction, directed  the  receiver  to  apply  to  the  district  court  for  the 
Eastern  District  of  Pennsylvania  •*  for  its  assistance  in  enforcing 
the  order  of  contempt."  On  such  a  petition  by  the  receiver,  the 
Pennsylvania  court,  without  any  written  opinion,  ordered  the  Trust 
Company  to  turn  over  to  him  the  money  on  deposit 

In  re  Williams.^  This  was  a  petition  by  certain  creditors  al- 
leging that  they  had  instituted  involuntary  bankruptcy  proceedings 
in  Colorado  and  asking  the  Arkansas  court,  as  auxiliary  to  the  dis- 
trict court  of  Colorado,  to  grant  an  injunction  restraining  parties 
having  possession  of  the  bankrupt's  property  from  disposing  of  it. 
The  application  was  denied  on  the  ground  that  the  Bankruptcy 
Act  "  makes  no  provision  for  ancillary  or  auxiliary  proceedings 
in  district  courts  other  than  that  in  which  the  proceedings  are 
pending." 

In  re  Williams.^  In  considering  an  application  by  a  trustee 
for  the  examination  of  witnesses  in  bankruptcy  proceedings  pend- 
ing in  another  jurisdiction,  the  court  discussed  generally  the  ques- 
tion of  ancillary  or  auxiliary  jurisdiction.     It  concluded  that, 

"  It  is  not  necessary  to  go  into  the  technicalities  of  any  of  these  examples 
of  anciUary  or  auxiliary  jurisdiction,  because  the  existing  bankruptcy  statute 
is  absolutely  destitute  of  any  hint  of  such  a  jurisdiction  in  aid  of  proceed- 
ings in  bankruptcy  pending  in  another  district  or  court  of  bankruptcy. 
Possibly,  Congress  might  have  adopted  such  a  scheme  of  bankruptcy,  and 

1  April,  1902,  Eastern  District  of  Pennsylvania,  115  Fed.  Rep.  199,  7  Am.  B.  Rep. 
690. 

3  February,  1903,  Eastern  District  of  Arkansas,  120  Fed.  Rep.  38,  9  Am.  B.  Rep. 
741. 

*  May,  1903,  Western  District  of  Tennessee,  123  Fed.  Rep.  321, 10  Am.  B.  Rep.  538. 
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might  have  made  every  district  court  in  the  United  States  a  kind  of  admin- 
istrator ad  colligendum  of  the  assets  within  that  district  in  aid  of  the  original 
court  of  bankruptcy  charged  with  the  administration  of  the  bankrupt's 
property ;  but  Congress  has  done  no  such  thing,  and  therefore  the  district 
courts  in  the  several  States  have  no  such  ancillary  or  auxiliary  jurisdiction 
as  has  been  invoked  by  these  applications." 

Ross-Meehan  Foundry  Co.  v.  Southern  Car  &  Foundry 
Co.^  In  this  case  a  petition  for  an  ancillary  receiver  was  denied 
for  formal  defects  in  the  application.  The  court  concludes  that 
upon  a  proper  petition  and  notice  to  all  parties  in  interest  such  an 
ancillary  receiver  might  be  appointed. 

*'  It  requires  a  formal  bill  in  equity  against  the  proper  parties,  in  a  court  of 
competent  equity  jurisdiction,  to  obtain  that  auxiliary  relief  which  the  peti- 
tioning creditors  need  and  seek  by  this  proceeding.  A  district  court  of  the 
United  States  may  be  one  of  such  courts  of  equitable  jurisdiction,  if  the 
bankruptcy  statute  so  provides ;  but  it  does  not  possess  the  power  qua  a 
court  of  bankruptcy  to  entertain  such  a  bill." 

Matter  of  Sutter  Bros.^  This  was  a  motion  by  a  bankrupt 
to  vacate  an  order  for  examination  under  Section  21  a.  In  deny- 
ing the  motion,  the  court  took  occasion  to  say  *'  the  order  of  this 
court  making  the  Chicago  receivers,  receivers  here,  makes  this  a 
case  pending  in  this  court." 

In  re  Tybo  Mining  &  Reduction  Co.*  In  this  case  an  appli- 
cation in  Nevada  for  the  appointment  and  recognition  of  a  trustee 
in  bankruptcy  appointed  in  the  District  of  Maine  was  denied  on 
the  ground  that  the  Bankruptcy  Act  confers  no  ancillary  jurisdic- 
tion on  a  district  court  to  aid  in  the  administration  of  the  estate  of 
a  person  adjudicated  in  another  district. 

In  the  midst  of  such  confusion  in  the  decisions  of  our  dis- 
trict courts,  we  naturally  turn  to  the  chancery  practice  of  the 
United  States  circuit  courts.  Unfortunately  equal  confusion  exists 
there.  Owing  to  the  jealousy  with  which  each  court  guards  its 
supremacy  within  its  own  jurisdiction,  our  courts  have  never  dared 
follow  the  English  practice  of  appointing  receivers  for  property 
without  regard  to  its  location.*  The  circuit  courts  have  most 
often  considered  the  question  of  ancillary  receivers  in  connection 

^  July,  1903,  Western  District  of  Tennessee,  124  Fed.  Rep.  403,  10  Am.  B.  Rep.  624. 
*  April,  1904,  Southern  District  of  New  York,  131  Fed.  Rep.  654, 11  Am.  B.  Rep.  632. 
»  September,  1904  (Nevada),  132  Fed.  Rep.  697,  13  Am.  B.  Rep.  6a. 
^  Thus  a  court  of  Chancery  in  London  appoints  a  receiver  for  property  in  British 
India  (Logan  v.  Princess  <rf  Coorg,  Seton  810;  Keys  v.  Keys,  i  Beav.  425),  Canada 
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with  the  foreclosure  of  interstate  railways  where  the  property  was 
partly  in  one  district  and  partly  in  another,  all  forming  a  single 
line.  It  is,  of  course,  apparent  that  such  property  must  be  admin- 
istered by  a  single  head,  and  that  it  would  be  fatal  to  have  the 
railway  handed  over  to  as  many  independent  receivers  as  there  are 
districts  through  which  it  might  run.  Common  sense  and  neces- 
sity early  established  the  practice  of  appointing  a  receiver  in  the 
district  where  the  railway  was  principally  located,  and,  on  grounds 
of  comity  by  the  courts  of  other  districts,  of  appointing  or  con- 
firming the  original  receiver  in  his  office  in  each  subsidiary 
district^  Until  1889,  when  Justice  Harlan  had  occasion  to  con- 
sider this  subject,  it  might  almost  be  said  that  this  was  a  settled 
practice.*  His  views,  however,  were  opposed  to  it.  A  suit  had 
been  brought  in  the  United  States  Circuit  Court  for  Ohio,  for  the 
foreclosure  of  a  mortgage  on  a  railroad  which  extended  through 
Ohio  and  West  Virginia.  After  the  appointment  of  a  receiver  in 
the  Ohio  proceedings  a  bill  termed  an  **  ancillary  bill "  was  filed  in 
the  United  States  Circuit  Court  for  West  Virginia,  praying  the 
court  to  take  "  ancillary  jurisdiction."  It  was  admitted  that  noth- 
ing was  desired  or  expected  from  the  West  Virginia  court,  except 
an  order  appointing  or  confirming  the  appointment  of  the  original 
receiver,  and  such  other  orders  as  might  be  necessary  to  vest  in 
him  possession  and  control  of  such  of  the  property  as  was  in  the 
West  Virginia  district.  The  application  was  refused  on  the  grounds 
that  the  intervention  of  the  West  Virginia  court  could  occur  only 
in  a  separate  and  independent  suit'  The  Circuit  Court  for  the 
District  of  Massachusetts,  however,  refused  to  follow  the  decision 
of  Justice  Harlan,  stating  that  in  other  districts  bills  whose  only 
purpose  is  the  appointment  of  an  ancillary  receiver  *'  have  been 
frequently  entertained  and  acted  upon."    They  decided  to  follow 

(Tyler  v*  Tyler,  Seton  811),  China  (Houlditch  v,  Donegal,  3  Bli.  N.  s.  301,  343), 
West  Indies  (Seton  813),  Italy  (Hinton  v.  Ealli,  24  L.  J.  Ch.  121),  New  South  Wales 
(Underwood  v.  Frost,  Seton  812). 

1  Central  Trust  Co.  v.  Texas,  etc.,  Ry.,  22  Fed.  Rep.  135;  Jennings  v.  Philadelphia, 
etc.,  Co.,  23  Fed.  Rep.  569;  Central  Trust  Co.  v.  Wabash,  etc.,  Co.,  29  Fed.  Rep.  i6i, 
61S ;  Colpane  v.  Templeton,  106  Fed.  Rep.  375 ;  Phinizy  v,  Augusta,  etc.,  Co.,  56  Fed. 
Rep.  273;  Clyde  r.  Richmond,  etc.,  Co.,  56  Fed.  Rep.  539;  New  York,  etc.,  Co.  r. 
New  York,  etc.,  Co.,  58  Fed.  Rep.  268 ;  Continental  Trust  Co.  v,  Toledo,  etc.,  Co., 
59  Fed.  Rep.  518;  Dillon  v,  Oregon,  etc,  Co.,  66  Fed.  Rep.  6225  Chattanooga,  etc., 
Co.  V.  Felton,  69  Fed.  Rep.  273. 

*  Mercantile  Trust  Ca  v.  Kanawha  R.  Co.,  39  Fed.  Rep.  337. 

>  Accord,  In  re  Brant,  96  Fed.  Rep.  257 ;  Compton  v.  Jessup,  68  Fed.  Rep*  263;  see 
also  Green  v.  Star  Cash  and  Package  Car  Co.,  99  Fed.  Rep.  656. 
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that  practice  and  appoint  such  an  ancillary  receiver  for  the  Phil- 
adelphia &  Reading  Railway  Company  "  without  prejudice  to  a  full 
consideration  of  the  question  if  hereafter  a  motion  is  made  to 
dissolve  or  annul  the  order."  ^ 

The  interests  at  stake  were  so  large  and  the  need  not  only  for  im- 
mediate but  assured  relief  generally  so  urgent,  that  the  attorneys 
having  railway  foreclosures  in  hand  could  not  risk  having  their 
plans  miscarry  in  any  single  jurisdiction.  Accordingly  they  de- 
vised the  scheme  of  filing  original  and  independent  bills  for  fore- 
closure in  the  federal  courts  of  each  district  through  which  the 
railway  extended,  procuring  the  appointment  of  the  same  receiver 
for  each  district  on  grounds  of  comity,  and  having  duplicate  de- 
crees entered  on  all  petitions  in  each  district  thereafter.^  Thence- 
forth the  question  of  ancillary  receivers  in  the  federal  courts 
became  merely  academic.  If  a  court  refused  the  appointment,  the 
applicant  had  only  to  change  the  form  of  the  petition,  label  it  an 
original  bill,  and  accomplish  the  desired  result.' 

Conceivably  this  same  practice  is  possible  in  the  district  courts 
by  filing  independent  involuntary  petitions  in  the  different  jurisdic- 
tions. But  the  Bankruptcy  Act  is  framed,  and  the  general  orders 
of  the  Supreme  Court  provide  for  proceedings  in  but  a  single  juris- 
diction.* Certainly  no  district  judge  would  consent  to  act  on  an 
appointment  for  a  receiver  where  the  facts  were  disclosed  that  pro- 
ceedings were  already  pending  in  another  jurisdiction,  and  the  sole 
object  of  the  second  petition  was  to  procure  the  appointment  of  a 
receiver. 

It  has  long  been  definitely  settled  in  the  federal  courts  that  a  re- 
ceiver has  no  status  beyond  the  territorial  jurisdiction  of  the  court 
which  appointed  him,*  unless  he  is  invested  with  some  statutory  or 
other  express  authority  to  represent  the  parties  to  the  litigation 
everywhere.*  It  is,  of  course,  immediately  apparent  from  the 
Bankruptcy  Act  itself^  that  the  various  district  courts  are  vested 
only  with   authority  "to  exercise  original  jurisdiction  in  bank- 

1  Piatt  V.  Philadelphia,  etc.,  Co.,  54  Fed.  Rep.  569. 

^  Compton  V.  Jessup,  68  Fed.  Rep.  263;  High,  Receivers  $  375  a. 

»  New  York,  etc.,  Co.  v.  New  York,  etc,  Co.,  58  Fed.  Rep.  268. 

*  Bankruptcy  Law  of  1898  §  2  (i) ;  General  Orders  in  Bank.  VI.,  172  U.  S.  653. 

ft  Booth  V.  Clark,  17  How.  (U.  S.)  323;  Hale  v,  Allinson,  188  U.  S.  56;  Hale  m 
Hardon,  89  Fed.  Rep.  283 ;  Hayward  v.  Leeson,  176  Mass.  at  p.  335. 

*  Relfe  V,  Rundle,  103  U.  S.  222;  Howarth  v,  Lombard,  175  Mass.  570;  Burr  «. 
Smith,  113  Fed.  Rep.  858. 

V  Bankruptcy  Law  of  1898  {  2. 
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ruptcy  proceedings  .  .  .  within  their  respective  territorial  limits  as 
now  established."  Unless,  therefore,  some  statutory  authority  can 
be  found,  a  bankruptcy  receiver  appointed  by  a  court  of  such  lim- 
ited jurisdiction  has  a  standing  only  within  its  shadow. 

By  the  express  provisions  of  section  ^o  a  trustee  in  bankruptcy 
is  invested  **  with  the  title  of  the  bankrupt,  as  of  the  date  he  was 
adjudged  a  bankrupt"  He  is  the  true  successor  in  title  to  the  bank- 
rupt After  his  appointment  and  qualification,  a  bankruptcy 
trustee  may  go  anywhere,  without  regard  to  district  lines,  to  assert 
his  title,  and  to  protect  or  administer  the  estate.  However,  until 
he  is  appointed,  even  after  adjudication,  the  title  to  the  whole  estate 
remains  in  the  bankrupt^  There  is  nothing  in  the  act  providing  for 
a  change  until  the  trustee  is  selected.  The  receiver  is  regarded 
as  the  mere  temporary  custodian  chosen  to  take  and  retain  posses- 
sion of  the  visible  property  liable  to  waste  and  to  deliver  it  to  the 
trustee.^  He  is  not  invested  with  title,  either  by  express  statute 
or  by  general  equity  principles.^ 

It  follows,  therefore,  that  where  the  exigencies  of  the  case 
require  the  receiver  to  travel  beyond  the  jurisdiction  of  the  appoint- 
ing court,  he  comes  into  each  foreign  jurisdiction  neither  with 
authority  to  take  the  assets  located  therein,  nor  with  power  to  ask 
the  court  to  recognize,  confirm,  or  extend  his  original  appoint- 
ment as  of  right*  At  most  his  is  merely  the  privilege  of  asking 
recognition  on  grounds  of  comity.  It  is  within  the  discretion  of 
the  court  to  refuse  such  recognition,  to  append  conditions,  to  in- 
sist on  the  appointment  of  a  co-ancillary  receiver,  or  to  appoint  a 
different  person  altogether.^  "When  such  application  is  made, 
the  court  to  which  it  is  addressed  exercises  its  own  original  juris- 
diction ...  to  decide  what  remedy  it  should  extend  in  the  par- 
ticular case,  and  whether  the  proper  administration  of  the  assets 
requires  the  appointment  of  a  receiver."  *  If  he  is  appointed,  he 
becomes  an  officer  of  the  subsidiary  court,  and  completely  amen- 
able to  its  control.  His  power  and  rights  to  the  assets  within 
its  jurisdiction  are  derived  from  its  decrees,  and  do  not  depend 

1  Fuller  V.  N.  Y.  Fire  Ins.  Co.,  184  Mass.  12. 

*  Boonville  Nat.  Bank  v,  Blakley,  107  Fed.  Rep.  891,  6  Am.  B.  Rep.  13. 

'  Beach  on  Receivers  §  2;  Hale  v.  Hardon,  89  Fed.  Rep.  283;  Hilliker  v.  Hale, 
117  Fed.  Rep.  220. 

«  Atkins  V,  Wabash,  etc.,  Co.,  29  Fed.  Rep.  161. 

*  Sullivan  v,  Sheehan,  89  Fed.  Rep.  247 ;  Shinney  v.  North  American,  etc.,  Co.,  97 
Fed.  Rep.  at  p.  12;  Kirker  v.  Owings,  98  Fed.  Rep.  499. 

*  Sands  v,  E.  S.  Greeley  Co.,  88  Fed.  Rep.  13a 
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upon  the  decrees  of  the  court  of  original  jurisdiction  extended  or 
recognized  on  grounds  of  comity.  There  exist  two  distinct  legal 
persons.  The  ancillary  receiver  owes  obedience  within  the  new 
jurisdiction  only  to  the  court  that  appoints  him,  and  is  to  follow  its 
directions  irrespective  of  the  orders  of  the  court  of  original  jurisdic- 
tion issued  to  him  in  his  capacity  of  original  receiver.^ 

Lee  Max  Friedman. 
Boston. 

*  Union  Trust  Co.  r.  Atchison,  etc.,  Co.,  87  Fed.  Rep.  530 ;  Reynolds  v.  Stockton, 
140  U.  S.  254 ;  Phinizy  v.  Augusta,  etc.,  Co.,  56  Fed.  Rep.  273;  Chattanooga,  etc.,  Co. 
V.  Felton,  69  Fed,  Rep.  273. 
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What  Constitutes  a  Cloud  on  Title.  —  In  order  to  invoke  the 
assistance  of  equity  in  a  suit  to  quiet  title,  a  plaintiff  must  establish  three 
propositions:  (i)  that  he  himself  has  the  legal  title  ;^  (2)  that  he  is  in 
possession  and  consequently  unable  to  clear  his  right  by  an  action  at  law ;  * 
(3)  that  the  adverse  claim  of  the  defendant  in  fact  amounts  to  a  cloud 
upon  his  title.  The  necessity  of  the  first  two  requirements  is  obvious,  and 
the  law  in  regard  to  them  well  settled ;  but  the  question,  what  constitutes  a 
cloud  which  equity  will  remove,  has  provoked  a  well-defined  conflict  among 
the  authorities.  By  the  rule  in  New  York,  which  has  the  sanction  of  the 
weight  of  authority,  the  plaintiff  must  fail  if  the  claim  of  the  defendant  is 
invalid  on  its  face,  or  if,  although  valid  on  iLs  face,  it  would  inevitably  fall 
to  the  ground  in  an  action  brought  upon  it  through  evidence  which  the 
defendant  would  be  compelled  to  introduce  in  support  of  his  necessary 
allegations.*  Moreover,  prima  facie  validity  will  not  suffice  if  the  plaintiff 
could  destroy  the  claimant's  case  by  mere  reference  to  the  record.  Thus, 
where  the  plaintiff  and  the  defendant  both  claim  under  the  same  grantor, 
the  defendant's  deed  is  not  regarded  as  a  cloud  if  it  is  shown  to  be  subse- 
quent to  that  of  the  plaintiff.^  The  question  whether  a  claim  constitutes  a 
cloud  accordingly  resolves  itself  into  the  question  of  how  much  the  plaintiff 
would  have  to  prove  to  defeat  an  action  brought  upon  it. 

This  course  of  reasoning  has  led  at  least  one  jurisdiction,  California,  to 
draw  an  arbitrary  line  making  the  existence  of  a  cloud  depend  on  whether 


1  Frost  V,  Spitley,  121  U.  S.  552. 

«  Orton  V.  Smith.  18  How.  (U.  S.)  263. 

•  Washburn  v.  Bumham,  6j  N.  Y.  132, 

*  Bockes  V,  Lansing,  74  N.  Y.  437.  ' 
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the  plaintiff  in  an  action  by  the  adverse  claimant  would  have  to  offer  any 
evidence  to  overthrow  the  latter's  claims.*  The  unfortunate  result  of  such 
a  distinction  can  best  be  shown  by  an  illustration.  If  the  plaintiff  and  the 
defendant  both  claim  under  a  deed  from  the  same  grantor,  the  defendant's 
deed,  although  subsequent  to  that  of  the  plaintiff,  is  a  cloud,  because  the 
plaintiff,  were  his  title  attacked,  would  have  to  introduce  evidence  of  the 
record.  But  if  the  defendant's  deed  is  a  forgery,  or  proceeded  from  a 
person  outside  the  chain  of  title,  the  instrument,  although  valid  upon  its 
face,  would  not  be  a  cloud,  because  these  facts  must  necessarily  appear  and 
destroy  the  claimant's  case  without  any  proof  on  the  part  of  the  plaintiff. 
Since  one  claim  may  detract  as  much  as  the  other  from  the  value  of  the 
plaintiffs  property,  such  a  rule  must  often  work  injustice.  Both  the  New 
York  and  the  California  doctrines  lead  to  the  extraordinary  result  of  a  de- 
fendant in  a  suit  to  quiet  title  arguing  that  his  claim  is  invalid,  and  that  he 
should  therefore  be  left  in  undisturbed  possession  of  it* 

Since  the  basis  of  this  jurisdiction  is  to  clear  the  plaintiff's  title  from 
claims  which  render  it  less  marketable,  the  question  should  be  not  whether 
a  claim  fulfils  certain  technical  requirements,  but  whether  it  is  of  a  char- 
acter to  frighten  away  the  average  purchaser.  In  other  words,  if  the  claim 
is  of  sufficient  magnitude  materially  to  affect  the  market  value  of  the  plain- 
tiffs property,  it  should  be  removed,  or  its  creation  enjoined.'  Upon  this 
analysis  it  would  seem  that  the  Supreme  Court  of  Washington  rightly  allowed 
a  bill  to  quiet  title  against  a  defendant  who  apparently  had  but  an  oral 
claim.  Morgan  &»  Co.  v.  Palmer^  79  Pac.  Rep.  476.  It  must  be  ad- 
mitted, however,  that  the  authorities  have  not  gone  so  far/ 


Condemnation  by  Electric  Power  Companies.  —  In  every  action  for 
the  condemnation  of  land  two  questions  must  be  determined,  —  first,  whether 
it  is  wanted  for  a  public  use,  and  second,  whether  that  particular  land  is 
required.  Ordinarily  the  second  question  presents  no  difficuldes.  When 
a  highway  or  railway  is  to  be  laid  out,  a  considerable  discretion  must  neces- 
sarily be  given  as  to  the  particular  route  to  be  followed,  and  when  that  is 
once  determined,  the  necessity  of  taking  any  given  piece  of  land  arises  from 
its  physical  location  upon  this  selected  route.  The  same  principle  is  involved 
in  other  cases.  Thus  in  the  days  of  the  flowage  acts  for  public  water-mills, 
the  proximity  of  a  water-fall  made  the  adjoining  land  necessary  from  its  very 
location.  The  same  is,  perhaps,  true  regarding  the  land,  other  than  the  right 
of  way,  which  is  required  for  the  operation  of  a  steam  railway.  Such  things 
as  round  houses  and  repair  shops  must  be  near  the  road,  and  a  reasonable 
discretion  has  always  been  permitted  in  locating  them  in  cities  and  towns 
where  they  can  be  used  conveniently.  Very  evidendy,  however,  there  must 
be  a  point  where  the  necessity  for  any  particular  land  ceases  and  the  mere 
convenience  of  the  condemning  company  begins. 

This  consideration  becomes  of  greater  importance  where  land  is  con- 
demned by  electric  power  companies.     Although  as  to  the  right  of  way  for 

*  Pixley  V.  Huggins,  15  Cal.  127. 

•  3  Pomeroy,  Eq.  Jur.,  2d  ed.,  §  1399. 
^  Bishop  V,  Moorman,  98  Ind. 


s  Parker  v.  Shannon,  121  111.  452.    But  see  Citv  of  Lafayette  v,  Wabash  R.  Co.,  28 
id.  Api).  497,  holding,  under  a  statute,  that  the  plai  "" 
ant's  Claim. 


Ind.  App.  497,  holding,  under  a  statute,  that  the  plaintiflf  need  not  describe  the  defend- 
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their  lines  and  tracks,  and  as  to  the  location  of  their  bams  and  repair  shops, 
such  companies  are  governed  by  the  same  principles  as  steam  railroads,  yet 
because  of  the  ability  to  transmit  power  such  great  distances,  it  seems  diffi- 
cult to  say  that  any  particular  land  is  necessary  for  the  location  of  steam 
power-houses.  That  was  the  decision  in  a  Rhode  Island  case,  where  a 
company  operating  three  distinct  lines  of  track  sought  to  locate  a  central 
power  station  about  equidistant  from  them  all.  There  was  nothing  in  the 
location  of  the  land  desired  which  made  it  necessary  to  any  greater  degree 
than  much  other  land  equally  favorably  situated,  and  the  court  held  that 
under  such  circumstances  the  company  should  be  required  to  purchase  as 
any  private  individual.^  The  fact  that  there  was  abundant  land  available 
prevented  any  possibility  of  combination  against  the  company,  and  since 
that  is  generally  the  case,  it  seems  that  the  instances  in  which  any  particular 
land  is  necessary  for  such  purposes  must  be  extremely  rare.  The  argument 
for  any  special  location  will  usually  amount  to  nothing  more  than  the  con- 
venience of  the  company,  or  at  the  most  its  ability  to  serve  the  public  more 
cheaply.  Economy,  however,  because  of  the  large  number  of  elements 
entering  into  any  computation  of  it,  must  always  remain  an  extremely  unsatis- 
factory ground  upon  which  to  base  condemnation  proceedings,  even  if  prin- 
ciple would  permit  the  taking  of  land  without  consent  for  such  a  reason. 
Certainly  there  is  no  more  basis  for  allowing  condemnation  in  these  cases 
than  for  allowing  a  common  expressman  between  two  towns  to  condemn 
land  for  a  stable.  Although  the  land  is  desired  for  a  public  purpose,  that 
particular  land  is  not  necessary. 

In  view  of  these  considerations,  the  criticism  of  the  Rhode  Island  decision 
contained  in  a  recent  New  Hampshire  case  is  unfortunate,  particularly  as  the 
latter  case  had  to  decide  only  that  the  land  was  wanted  for  a  public  purpose. 
The  fact  that  it  was  required  to  complete  the  right  of  way  for  the  company's 
wires  showed  clearly  that  that  particular  land  was  necessary.  Rockingham^ 
etc.y  Co.  V.  Hbbbsy  72  N.  H.  531. 


Validity  of  Trusts  where  Trustee  is  Directed  to  Choose  the 
Cestui.  —  Future  equitable  estates,  like  future  legal  estates,  may  be  subject 
to  any  limitations  which  do  not  violate  the  rule  against  perpetuities.^  The 
cestui  que  trust  may  be  changed  by  the  happening  of  any  prescribed  con- 
tingency, for  example,  upon  one's  changing  his  name  or  ceasing  to  live  in  a 
certain  house,  upon  the  birth  of  a  child,^  or  upon  appointment  by  a  person 
designated  in  the  instrument.*  But  in  the  very  nature  of  things  there  can 
be  no  trust  without  a  cestui  que  trust}  Therefore,  when  an  instniment  show- 
ing that  the  holder  of  the  legal  tide  is  not  to  take  beneficially  fails  to  indi- 
cate cestuis  que  trust  for  the  entire  equitable  interest,  equity  raises  a 
resulting  trust  for  the  grantor  or  his  representatives,  although  it  is  expressly 
stated  that  the  heirs  shall  not  take.*  Likewise  where  property  is  devised  on 
trust  to  build  a  monument,  to  take  care  of  animals,  or  to  pay  for  masses, 

1  In  re  Rhode  Island,  etc.,  Co.,  22  R.  I.  457. 

1  Gray,  Perpetuities  §  66. 
«  Ibid,  §  61. 

•  Townshend  v.  Windham,  2  Ves.  i,  9. 

*  Y.  B.  7  Ed.  IV.  16,  17  b,  per  Brian,  J.  —  In  a  feoffment  to  the  use  of  the  plain  of 
Salisbury  or  the  moon,  the  use  is  void.    See  15  Harv.  L.  Rev.  512. 


6  Fitch  V,  Weber,  6  Hare  145. 
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the  trust  fails,  for  no  cestui  que  trust  is  Darned  and  no  contingency  provided 
to  determine  one.  It  has  been  suggested  that  no  constructive  trust  should 
be  raised  while  the  trustee  is  willing  to  use  the  property  as  the  testator 
directed.*  Perhaps  a  sufficient  answer  is  that  equity,  following  the  law, 
should  allow  no  restrictions  on  the  use  of  property  except  by  contract  or  by 
conditions,  and  that  unless  justice  requires  the  creation  of  a  condition^ 
estate  without  words  of  condition  in  the  instrument,  a  resulting  trust  roust 
arise  for  the  heirs.' 

The  principle  which  allows  a  cestui  to  be  changed  on  any  contingency 
seems  to  have  been  overlooked  in  an  early  case  where  property  was  given 
on  trust  for  beneficiaries  to  be  selected  by  the  trustee.  TTie  argument  of 
counsel  concerned  itself  mainly  with  the  validity  of  the  gift  as  a  charitable 
trust,  and,  deciding  that  it  was  not,  the  court  held  it  void  for  indefiniteness.' 
This  decision,  recently  approved  by  the  New  York  Appellate  Division,  has 
been  almost  universally  followed.  Mount  v.  Tuttle,  99  N.  Y.  App.  Div.  433. 
But  such  a  trust  is  really  no  more  indefinite  than  one  for  an  unborn  child,* 
or  for  whomever  the  settlor  may  appoint."  Until  the  child  is  bom  or  the 
cestui  appointed,  the  beneficial  interest  results  to  the  grantor."  He  is  the 
definite  cestui  que  trust  till  another  definite  cestui  is  determined  by  the  hap- 
pening of  the  contingency.  The  new  cestui  takes  by  force  of  the  instrument 
of  conveyance,  and  there  seems  no  reason  on  principle  why  the  contingency 
should  not  be  allowed  simply  because  it  happens  to  be  an  appointment  by 
the  same  person  who  holds  the  legal  title  as  trustee. 

It  has  been  urged  in  support  of  the  decision  that  the  direction  to  ap- 
point the  beneficiary  is  mandatory  and  that  "the  law  does  not  allow  of 
irrevocable  mandates."  ^^  But  the  cases  cited  in  support  of  this  proposition 
show  only  that  a  principal  can  always  discharge  his  agent ^*  This  is 
because  a  conveyance  through  an  agent  is  really  a  conveyance  by  the  prin- 
cipal, and  until  consummated  the  principal  can  change  his  method  at  wiU. 
But  the  direction  to  choose  a  beneficiary  is  not  like  the  command  to  an 
agent  to  make  a  conveyance ;  it  is  rather  the  means  provided  by  the  testa- 
tor to  detennine  for  whose  benefit  the  will  shall  operate.  It  is  similar  to 
the  case  where  an  executor  is  directed  to  sell  the  land ;  the  vendee  gets 
title  by  the  will,  and  the  heir  cannot  revoke  the  mandatory  direction.^^ 


The  Doctrine  of  Original  Packages.  —  State  statutes  prohibiting  the 
sale  of  an  article  which  is  a  legitimate  subject  of  interstate  commerce,  or 
taxing  it  to  discourage  its  sale,  were  early  declared  unconstitutional  in  so  far 
as  they  tended  to  regulate  interstate  commerce.^  It  was  recognized,  how- 
ever, that  if  carried  to  its  full  extent  this  constitutional  protection  must 
interfere  unreasonably  with  the  legitimate  powers  of  the  state.     If  strictly 

«  See  5  Harv.  L.  Rkv.  389. 

'  Cases  are  reviewed  in  15  Harv.  L.  Rev.  51c.    Some  are  on  their  facts  support- 
able as  charitable  trusts,  some  as  provisions  for  funeral  expenses. 
8  Morice  v.  Bishop  of  Durham,  10  Ves.  Jun.  521. 
»  Hopkins  v.  Hopkins,  Cas.  /.  Talb.  43. 
w  Clere's  Case,  6  Co.  17  b.  "  Ibid. 

"  See  IS  Harv.  L.  Rev.  512. 
18  See  cases  cited  in  15  Harv.  L.  Rev.  513,  n.  i. 
1*  Y.  B.  9  Hen.  VI.  24  b,  per  Bobington,  J. 

1  Brown  v.  State  of  Maryland,  12  Wheat.  (U.  S.)  419  (1827). 
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constraed,  it  must  protect  foreign  goods  as  long  as  they  can  be  identified, 
since  any  prohibition  of  sale  must  interfere  with  importation.  Chief  Justice 
Marshall,  declaring  that  some  limitation  was  necessary,  tentatively  suggested, 
as  the  point  beyond  which  the  constitutional  immunity  of  imported  articles 
from  taxation  should  not  extend,  the  time  "  when  the  goods  become  mixed 
with  the  general  property  of  the  state."  This  has  been  the  recognized  cri- 
terion ever  since,  but  its  indefiniteness  has  made  it  difficult  to  apply. 

Seizing  on  some  words  in  the  same  opinion  which  might  not  have  ap- 
peared had  they  not  formed  part  of  the  statute  there  construed,  later  courts 
sought  to  establish  a  more  specific  line  of  distinction.  Reasoning  that  pack- 
ages in  the  hands  of  the  importer  are  not  mixed  with  the  general  property, 
and  that,  unless  at  least  one  sale  is  permitted,  importation  must  cease,  they 
considered  the  earlier  case  as  laying  down  the  rule  that  measures  designed 
to  discourage  sale  must  not  be  permitted  to  prevent  sale  by  the  importer  in 
the  "  original  package."  *  When  importers  diminished  the  size  of  the  ship- 
ping packages,  so  that  they  were  convenient  for  ordinary  retail  sales,  it 
became  clear  that  a  strict  enforcement  of  the  rule  so  declared,  while  not 
beyond  the  power  of  the  constitution,  must  interfere  with  the  state's  powers 
of  internal  regulation  to  an  extent  inconsistent  with  the  policy  of  the  court. 
Lower  courts,  in  dealing  with  the  question,  first  escaped  the  difficulty  by 
holding  that  open  boxes,  in  which  the  packages  were  handled,  even  though 
they  were  furnished  by  the  carrier,  were  the  original  packages  within  the 
rule,  and  were  broken  by  the  sale  of  separate  packages.*  When  the  per- 
severing importer  shipped  the  small  packages  loose,  avoiding  the  use  of  any 
box  or  basket,  it  was  sought  to  confine  the  doctrine  to  packages  suitable 
for  wholesale  trade.^  In  a  decision  disallowing  that  distinction,  the  federal 
Supreme  Court  suggested  a  further  self-imposed  limitation  on  its  powers,  — 
that  no  protection  will  be  extended  to  original  packages  whose  size  has  been 
reduced  below  that  of  the  customary  shipping  package,  merely  for  the  pur- 
pose of  escaping  state  legislation.*  This  was  one  of  the  grounds  on  which 
a  later  case  was  decided,*  and  its  unequivocal  enunciation  in  a  recent  de- 
cision of  the  same  court  marks  its  definite  establishment  in  our  law.  Cook 
V.  Couniy  of  Marshall^  25  Sup.  Ct.  Rep.  233.  As  has  been  pointed  out  in 
several  cases  by  a  consistent  group  of  dissenting  justices,  it  is  no  less  a  reg- 
ulation of  interstate  commerce  to  stop  the  shipment  of  tobacco  in  smaJl 
packages  than  in  large,  and  the  unwillingness  of  the  importer  to  pay  a  tax  or 
fine  does  not  prevent  his  traffic  in  legitimate  articles  from  being  properly 
classed  as  interstate  commerce.  The  rule,  however,  is  based  on  the  same 
principle  which  was  recognized  when  the  constitutional  protection  was  origi- 
nally limited  to  goods  unmixed  with  those  of  the  state,  in  that  it  gives  the 
state  certain  independent  and  necessary  powers  of  regulation,  which  must  be 
denied  if  the  letter  of  the  law  is  to  prevail 


Power  of  a  Corporation  to  Purchase  rrs  Own  Shares.  —  That  a 
corporation  has  no  authority  to  make  a  business  of  trafficking  in  its  own 

*  Leisy  v.  Hardin,  135  U.  S.  100  (1890). 

*  Austin  V,  State,  loi  Tcnn.  563  ;  In  re  Harmon,  43  Fed.  Rep.  372. 

*  Commonwealth  v.  Schollenbcrger,  156  Pa.  St.  aoi.    But  see  Keith  v.  State,  91 
Ala.  3;  Sawrie  v.  State,  82  Fed.  Rep.  615. 

^  Schollenberger  z/.  Pennsylvania,  171  U.  S.  i  (1898). 

*  Austin  V,  Tennessee,  179  U.  S.  343  (1900). 
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shares  is  universally  admitted.*  But  where  a  purchase  of  these  shares  is 
merely  incidental  to  the  legitimate  objects  of  the  corporation,  there  is  no 
such  unanimity  of  opinion.  It  is  now  well  established  in  England  and  in 
some  jurisdictions  of  the  United  States  that,  in  the  absence  of  express 
authority,  a  corporation  ordinarily  has  no  power  to  purchase  its  own 
shares.  But  the  prevailing  American  view  is  that  where  there  is  no  injury 
to  creditors,  the  purchase  may  be  made.  Thus,  such  a  purchase  is  per- 
mitted where  the  corporation  is  solvent.  Bumes  v.  Burfus,  132  Fed.  Rep. 
485  (Circ.  Ct.,  W.  D.  Mo.).  But  if  it  would  render  the  corporation  in- 
solvent, it  is  prohibited.  In  re  S,  P.  Smith  Lumber  Co.,  132  Fed.  Rep. 
618  (Dist.  Ct,  N.  D.  Tex.). 

In  support  of  the  English  doctrine  it  is  urged  that  to  imply  the  power  to 
purchase  would  be  unfair  to  creditors  and  remaining  stockholders.*  Persons 
who  deal  with  the  corporation  rely  upon  the  amount  of  its  capital  stock  and 
have  a  right  to  assume  that  this  asset  will  remain  undiminished.  In  many 
cases  they  may  look  also  to  the  stockholders  themselves  for  the  satisfaction 
of  their  ckims.  If  the  corporation  pays  for  its  own  shares  out  of  its  capital, 
it  reduces  the  fund  available  for  creditors  and  at  the  same  time  limits  the 
number  of  persons  to  whom  the  creditors  may  resort  There  is  this  same 
limitation  in  the  number  of  persons  liable,  even  if  the  purchase  is  made  from 
the  net  profits.  If  such  transactions  stand,  then  either  the  creditors*  chances 
for  obtaining  payment  are  lessened  or  additional  burdens  are  thrown  upon 
the  other  stockholders.  It  is  further  argued,  as  a  practical  matter,  that  such 
purchases  tend  inevitably  to  fraud  on  the  part  of  the  directors,  and  to  dis- 
honest manipulation  of  the  market  by  the  corporation.*  On  the  other  hand, 
it  is  pointed  out  in  defense  of  the  weight  of  American  authority  that  the  argu- 
ments based  on  protection  to  creditors  and  other  stockholders  do  not  apply 
where,  by  a  vote  of  all  the  stockholders,  stock  is  purchased  from  the  net 
profits.  Although,  pending  resale,  there  is  a  reduced  number  of  stockhold- 
ers, yet  the  stockholder  who  sold  can  still  be  held,  not  upon  the  dis- 
credited fiction  of  the  assets  being  a  trust  fund  for  the  creditors,*  but  upon 
the  broader  ground  that,  since  practically  the  stockholders  are  the  debtors, 
a  debtor  should  not  be  permitted  to  secure  assets  for  himself  to  the  injury 
of  his  creditors.*  Besides,  protection  to  corporate  creditors  is,  according  to 
the  prevalent  American  doctrine,  a  condition  of  the  right  to  make  such 
purchase.  This  being  so,  there  would  be  no  unfairness  to  remaining  stock- 
holders as  to  existing  creditors,  since  no  additional  burdens  would  be  cast 
on  them.  As  to  subsequent  debts  there  might  be  an  additional  burden  be- 
fore the  resale,  and  the  consent  of  all  the  remaining  stockholders  should  be 
required  to  render  the  sale  valid.  It  is  contended,  too,  that  since  a  corpo- 
ration may  take  its  shares  by  way  of  gift  •  or  bequest '  and  may  buy  them 
with  debts  due  from  the  vendor,^  there  is  nothing  inherent  in  its  nature  to 
prevent  this  power  of  purchase. 

The  solution  of  the  question,  on  last  analysis,  seems  to  turn  upon  practi- 
cal considerations.     Undoubtedly  there  are  times  when  the  best  business 

1  Ashbury  Ry.,  etc.,  Co.  v,  Riche,  L.  R.  7  H.  L.  653. 

*  Trevor  v.  Whitworth,  12  App.  Cas.  409. 
«  Green  Bri.,  Ultra  Vires  95. 

*  Hospes  V,  Northwestern,  etc.,  Co.,  48  Minn.  174. 

*  Crandall  v.  Lincoln,  52  Conn.  73. 

*  Lake  Superior  Iron  Co.  v.  Drexel,  90  N.  Y.  87. 

^  Rivanna  Nav.  Co.  v.  Dawsons,  3  Gratt.  (Va.)  19. 
■  Taylor  v,  Miami  Co.,  6  Oh.  176. 
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management  demands  that  some  shares  be  bought  On  the  other  hand, 
there  is  the  probability  that  the  power  will  be  abused.  The  growing  ten- 
dency in  the  United  States  is  to  allow  the  possibilities  for  good  to  outweigh 
the  fears  of  harm. 


Vesting  of  Stockholders*  Rights  in  Trustees.  —  Under  present 
economic  conditions  where  vast  enterprises  are  carried  on  by  corporations, 
stability  of  corporate  management  is  necessary  for  success.  A  consistent 
policy  can  hardly  be  maintained  if  the  board  of  directors  is  subject  to 
frequent  change  by  the  majority  stockholders.  The  mode  of  welding 
diverse  interests  into  a  common  unit  for  the  support  of  a  continuous  policy, 
is  the  voting  trust.  Such  trusts  have  frequently  been  before  the  courts  in 
cases  where  it  was  unnecessary  to  pass  upon  their  inherent  validity  or  in- 
validity. It  is  settled  that  if  the  object  is  illegal,  for  example,  a  secret  per- 
sonal advantage  to  the  members  of  the  pool,  the  agreement  is  void.*  On  the 
other  hand,  where  the  object  is  to  protect  third  parties  who,  in  reliance  on 
the  agreement,  relinquish  claims  or  advance  money  to  the  corporation, 
the  trust  is  good.***  In  at  least  one  square  decision,  however,  the  voting 
trust  has  been  held  void  as  contrary  to  public  policy  •  in  that  the  stock- 
holders should  exercise  their  discretion  on  the  questions  submitted  to  them 
and  should  not  be  allowed  permanently  to  divest  themselves  of  the  power 
of  control  in  favor  of  those  who  have  no  beneficial  interest  in  the  corpora- 
tion, and  the  New  Jersey  Court  of  Appeals  has  recently  taken  the  same 
view.  Warrm  v.  Pim^  59  Atl.  Rep.  773  (N.  J.).  There  are  a  number  of 
well-reasoned  dicta  to  the  contrary ;  *  and  upon  principle,  since  many  of  the 
stockholders  in  a  large  corporation  scattered  throughout  the  country  have 
no  knowledge  of  the  methods  of  management  and  are  unable  to  attend  the 
stockholders'  meetings,  it  is  difficult  to  see  why  such  trusts,  if  formed  bona  fide 
for  the  purpose  of  promoting  the  interests  of  the  corporation,  ought  not  to 
be  supported.  In  practice  they  are  most  frequently  used  for  the  purpose  of 
assuring  to  reorganized  corporations  a  trustworthy  management. 

In  reorganizing  insolvent  corporations  a  somewhat  similar  plan  is  frequently 
adopted.  The  readjustment  of  the  disordered  finances  of  such  a  corpora- 
tion, especially  in  a  manner  to  suit  all  concerned,  is  a  difficult  problem. 
Any  arrangement  by  which  a  going  concern  is  substituted  for  the  insolvent 
one,  benefits  both  stockholders  and  bondholders  and  should  be  completed 
as  speedily  as  possible.  Consequently,  in  order  to  avoid  the  delay  neces- 
sarily incident  to  a  submission  of  every  proiX)sed  measure  to  the  sharehold- 
ers or  bondholders,  the  reorganization  committee  is  given  legal  title  with 
practically  unlimited  discretionary  powers  in  executing  the  tnist.  There 
would  seem  to  be  no  serious  objection  to  giving  them  full  discretionary 
power,  in  working  out  the  plan  of  reorganization,  to  change  express  stipula- 
tions as  well  as  to  add  new  ones,  where  necessary.  It  should  be  merely  a 
question  of  interpretation  whether  they  have  been  given  such  a  power  or  not ; 
but  the  language  of  some  of  the  cases  would  deny  the  possibility  of  such 

1  Shepang  Voting  Trust  Cases,  60  Conn.  553. 

«  Mobile  &  Ohio  R.  R.  Co.  v.  Nicholas,  98  Ala.  92 ;  Greene  v.  Nash,  85  Me.  148. 
•  Harvey  v.  Linville  Improvement  Co.,  118  N.  C.  693. 

^  See  Brightman  v.  Bates,  175  Mass.  105;  Brown  v.  Pacific  Mail  Steamship  Co., 
SBlatchf.  (U.S.)  525. 
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construction.  Industrial  6*  General  Trust  v.  Tod^  i8o  N.  Y.  215.  In 
the  only  other  case  where  this  point  seems  to  have  been  raised,  the  court 
took  the  same  ground.*  Yet  where  the  trustees  are  acting  in  good  fiauth, 
there  seems  to  be  no  greater  objection  to  giving  them  full  power  of  manage- 
ment in  reorganization  than  in  giving  them  similar  power  after  organization 
by  means  of  a  voting  trust  Therefore,  in  those  jurisdictions  where  the  vot- 
ing trust  is  held  valid,  the  reorganization  agreement  giving  full  power  should 
be  upheld  also.  In  each  case  the  stockholder  divests  himself  of  the  imme- 
diate power  of  control  and  trusts  to  the  honesty  and  discretion  of  others. 


Ttple  Bonds  as  Color  of  TrrLE.  —  The  confusion  in  the  decisions  at- 
tempting to  define  color  of  title  is  doubtless  due  in  large  part  to  the  varying 
objects  for  which  it  becomes  necessary  to  determine  the  meaning  of  the 
phrase.  Its  chief  importance  probably  still  consists  in  its  connection  with 
the  doctrine  of  constructive  adverse  possession,  which  confers  the  right  to 
acquire  title  to  land  not  actually  owned  or  occupied  ^  as  well  as  to  bring  tres- 
pass for  entrance  upon  such  land.^  A  second  class  of  cases,  however,  is 
becoming  steadily  larger  as  a  result  of  special  statutes  of  limitation  making 
color  of  title  an  essential  element  in  the  acquisition  of  title  to  land  actually 
occupied.*  This  is  especially  common  in  statutes  prescribing  a  compara- 
tively short  period  of  limitation.  In  some  jurisdictions,  indeed,  the  require- 
ment appears  to  have  been  made  even  in  the  absence  of  express  mention  in 
the  statutes.*  Finally,  a  third  of  the  main  heads  under  which  the  discus- 
sions may  be  grouped,  comprises  actions  brought  under  legislative  provisions 
permitting  recovery  for  improvements  to  land  made  bona  fide  and  under 
color  of  title.* 

It  is  not  unnatural  that  in  applying  the  statutory  requirements  to  an  indi- 
vidual case  the  courts  have  used  language  so  broad  as  to  be  capable  of 
application  to  cases  of  a  different  class.  Upon  this  ground  some  attempt 
has  been  made  to  explain  the  conflict  of  authority  as  to  the  necessity  of  an 
instrument  in  writing,  the  adequacy  of  a  deed  void  upon  its  face,  and  similar 
disputed  questions.*  Unavailing  though  this  attempt  must  in  part  be,  it 
at  least  throws  light  upon  points  not  yet  hopelessly  involved.  It  is,  for  in- 
stance, generally  stated  that  bonds  for  title  or  executory  contracts  of  sale 
will  not  give  color  of  title.  An  examination  of  the  decisions,  however,  dis- 
closes that  many  of  them  apply  only  to  cases  arising  under  short  limitadon 
statutes,^  a  strict  construction  of  which  is  not  inappropriate.     In  other  cases 

*  See  Cox  v,  Stokes,  156  N.  Y.  491,  507. 

*  Jackson  d.  Hasbrouck  v,  Vermilyea,  6  Cow.  (N.  Y.)  677 ;  Bellefontaine  Imp. 
Co.  V,  Niedringhaus,  181  lU.  426. 

«  14HARV.  L.  Rev.  389. 

*  Dembitz,  Land  Titles  §  186.  Statutes  requiring  color  of  title  often  define  it  for 
their  purposes.  See  Thompson  v,  Cragg,  24  Tex.  582;  Finnegan  v.  Campbell,  74 
la.  158. 

^  That  is,  courts  have  apparently  required  color  of  title  in  ordinary  cases  of  adverse 
possession ;  but  the  phrase  .seems  to  nave  been  used  loosely  in  tnis  connection  as 
equivaient  simply  to  claim  of  title.  See  Sedgwick  and  Wait,  Trial  of  Title  to  Land, 
2d  ed.,  §$  763,  764. 

*  Boyer  v.  Gamer,  116  N.  C.  125. 

«  2  Va.  L.  Reg.  553 ;  Sedgwick  and  Wait,  Trial  of  Title  to  Land,  2d  cd.,  S§  763, 764. 
7  Hardin  v.  Crate,  78  111.  533. 
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relied  upon,  the  vendee  under  the  executory  contract  claimed  to  have  ac- 
quired a  title  as  against  his  vendor  by  adverse  possession.*  Here,  plainly, 
the  holding  of  the  vendee  was  in  subordination  to  the  superior  title  of  his 
vendor  and  not  adverse  to  it.  It  does  not  follow  that  the  written  contract 
should  not  give  color  of  title  as  against  a  stranger ;  and  for  the  purpose  of 
giving  constructive  possession,®  or  of  satisfying  a  special  statutory  require- 
ment for  lands  actually  occupied,^^  it  seems  that  it  should.  An  Arkansas 
decision  has,  however,  gone  so  far  as  to  hold  that  a  bond  for  title  does  not 
give  sufficient  color  of  title  to  warrant  a  statutory  recovery  against  a  third 
party,  the  real  owner,  for  improvements  made  upon  land  under  the  bona  fide 
belief  that  the  obligor  on  the  bond  had  good  title.  BeasUy  v.  Equitable 
Securities  Co.^  84  S.  W.  Rep.  224.  It  seems  fairer  to  construe  such  stat- 
utes, founded,  as  they  are,  upon  equitable  principles,"  so  as  to  provide  for 
the  reimbursement  of  those  who  make  improvements  under  a  bona  fidt 
belief  that  they  have  a  right  to  the  land,  whether  their  color  of  title  be  legal 
or  equitable.  To  the  language  of  the  Arkansas  statute  indeed  such  a  con- 
struction is  especially  applicable ;  ^^  but  in  the  interpretation  of  acts  less 
explicit  in  terms,  the  same  reasoning  must  apply. 


Enforcement  of  Restrictive  Covenants. — The  validity  of  agree- 
ments restricting  the  use  of  land  is  universally  recognized.  The  burden 
is  enforced  against  a  grantee  with  notice  on  the  ground  that  since  he  took 
with  notice  he  must  have  paid  less  for  the  property  than  would  otherwise 
have  been  the  case.  Consequently  to  allow  him  to  avoid  the  obligation 
would  be  to  enrich  him  unjustly  at  the  expense  of  the  covenantee.^  The 
benefit  runs  in  favor  of  all  within  the  contemplation  of  the  covenant.  An 
owner  of  land  may  exact  a  restrictive  covenant  for  his  own  personal  advan- 
tage ;  *  or  he  may  secure  it  for  himself  as  owner  of  the  land,  in  which  case 
it  descends  to  each  owner  of  the  land.'  Again,  he  may  seek  to  benefit 
a  grantee  to  whom  he  has  already  conveyed  land.*  But  the  most  frequent 
case  is  when  he  sells  land,  laid  out  in  lots,  subject  to  a  general  restriction. 
Under  such  circumstances  the  purchasers  are  deemed  to  have  entered  into 
reciprocal  agreements.*  Since  a  prior  grantee  may  sue  a  subsequent  pur- 
chaser, his  right  rests,  not  on  any  assignment  of  the  covenants,  but  on  the 
fact  that  each  one  has  purchased  with  reference  to  the  general  plan.*    Yet 

•  Brown  v.  Hiiey,  103  Ga.  448  ;  Ormond  v.  Martin,  37  Ala.  598.  After  payment  of 
the  purchase  money  the  vendee's  possession  is  adverse  to  his  vendor.  Kart  v,  Bost- 
wick,  14  Fla.  162. 

•  State  Bank  v.  Smvers,  2  Strobh.  (S.  C.)  24;  Jones  v.  Perrv,  10  Yerg.  (Tenn.)  59. 
!'>  Burdell  v,  Blain,  66  Ga.  169;  cf.  Fain  v.  Garthwright,  5  Ga.  6. 

"  Cox  V.  McDivit,  125  Mo.  358;  Whitney  v,  Richardson,  31  Vt.  300. 

15*  The  Arkansas  statute  permits  recovery  **  if  any  person  believing  himself  to  be  the 
owner  either  in  law  or  equity,  under  color  of  title  has  peaceably  improved  land." 
Other  decisions  denying  recovery  against  his  vendor  to  one  in  possession  under  a  bond 
for  title  are  based  upon  statutes  requiring  the  claimant  to  be  one  holding  adversely. 
See  Seymour  v,  Cleveland,  9  S.  Dak.  94 ;  Kilburn  v.  Ritchie,  2  Cal.  145. 

1  See  17  Harv.  L.  Rev.  174,  183. 

2  Equitable  Co.  v.  Brennan,  148  N.Y.  661. 

•  Pcckz'.  Con\vay,  119  Mass.  546. 

•  Barron  v.  Richard,  8  Paige  (N.  Y.)  351. 
»  Tallmadge  v.  East  Bank.  26  N.  Y.  105. 

•  Mulligan  v.  Jordan,  50  N.  J.  Eq.  363. 
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to  allow  a  grantee  the  benefit  it  is  not  necessary,  as  is  sometimes  said,  that 
the  restrictive  agreement  must  have  entered  into  the  consideration  of  his 
purchase.  Once  granted  the  intention  to  benefit  such  purchaser,  knowl- 
edge on  his  part  is  unnecessary.''  In  finding  the  intention  of  the  parties  to 
the  original  agreement  in  all  these  cases,  the  courts  naturally  reach  diflferent 
results  uf>on  somewhat  similar  facts. 

In  a  late  New  York  case,  the  grantee  of  a  portion  of  a  lot  of  land  which 
had  originally  formed  part  of  a  larger  tract  and  had  been  bought  at  a  sale, 
subject  to  a  building  restriction,  sought  to  enforce  the  agreement  against 
the  grantee  of  another  portion  of  the  same  lot,  but  was  denied  relief.  Lavis 
V.  Ely^  I  GO  N.  Y.  A  pp.  Div.  252.  The  covenant  could,  doubtless,  have 
been  enforced  by  either  of  the  parties  against  any  grantee,  in  whole  or  in 
part,  from  the  other  original  purchasers.*  Equally,  since  the  registry  acts 
dispense  with  the  necessity  of  actual  notice,  both  parties  would  be  bound  to 
comply  with  the  restriction  at  the  suit  of  any  grantee  tracing  his  title  from 
the  other  original  purchasers.  But  the  person  from  whom  both  plaintiff  and 
defendant  traced  their  title  did  not  intend  to  bind  successive  owners  of 
portions  of  his  lot  against  each  other.  The  agreements  were  entered  into 
for  the  reciprocal  benefit  of  the  original  purchasers  and  their  successors. 
The  result  reached,  though  contrary  to  a  New  Jersey  decision  on  a  similar 
state  of  facts,"  is  the  logical  conclusion  from  the  recognized  rule  that  an 
owner  of  a  lot  subject  to  a  restrictive  agreement  cannot  enforce  the  restric- 
tion against  a  grantee  to  whom  he  has  conveyed  a  portion  of  the  lot.^*^  The 
court,  in  its  remarks,  however,  discloses  the  error  into  which  one  is  likely 
to  fall  in  adopting  the  New  York  conception  of  a  restrictive  agreement  as  an 
easement."  It  speaks  of  the  trend  towards  permitting  only  "the  holders 
of  the  dominant  estate  and  no  other"  to  enforce  "the  burden  of  servitude," 
and  questions  the  soundness  of  an  earlier  dictum  that  would  allow  a  prior 
grantee  an  action  against  a  subsequent  purchaser.  The  proposition  criti- 
cised, however,  is  supported  by  a  square  decision  of  the  Court  of  Chancery," 
and  in  no  wise  conflicts  with  the  principal  case.  If  it  is  manifest  that  such 
benefit  was  contemplated  it  should  be  enforced.  Upon  the  test  of  intention 
each  case  is  comparatively  simple  of  solution,  though  there  is,  perhaps,  a 
tendency  in  later  cases  to  find  that  the  covenant  was  entered  into  for  the 
personal  benefit  of  the  covenantee. 


Degrees  of  Negligence.  — Three  theories  have  been  advanced  regarding 
degrees  of  negligence.  The  earlier  English  decisions,  following  the  Roman 
law,  classed  negligence  as  slight,  ordinary,  and  gross,  varying  conversely  with 
the  degree  of  care.^  Within  the  last  half-centuiy  two  other  views  have 
been  put  forward.  One  suggests  two  degrees  of  negligence,  (i)  lack  of 
that  care  required  of  the  ordinary  unskilled  person,  and  (2)  want  of  that  care 

7  See  Rogers  v.  Hosegood,  [1900]  2  Ch.  388,  407. 
*  See  Schwoerer  v.  Boylston  Market  Ass.,  99  Mass.  285. 
»  Winfield  v,  Henning,  21  N.  J.  Eq.  188. 
w  See  King  v.  Dickson,  40  Ch.  D.  596. 
u  17  Harv.  L.  Rev.  181. 
M  Barron  v.  Richard,  supra, 

1  I  Story,  Bailm.  §  17. 
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expected  of  the  specialist.^  The  third,  and  now  widely  accepted  view  is 
that  there  are  no  degrees  of  negligence,  but  that  negligence  is  absolute, 
namely,  a  lack  of  that  care  which  the  ordinary  reasonable  man  would  use 
under  the  circumstances.'^  The  third  view  seems  the  most  satisfactory. 
The  needlessness  of  the  distinction  made  in  the  second  theory  may  be  illus- 
trated as  follows.  If  an  unskilled  man  undertakes  to  run  a  locomotive,  he 
is  held  to  the  same  standard  of  care  as  a  skilled  engineer,  for  his  negligence 
consists  largely  in  his  trying  at  all.  If,  on  the  other  hand,  he  volunteers  in 
a  case  of  necessity,  when  no  expert  is  at  hand,  the  degree  of  care  required 
of  him  will  be  less  under  the  altered  circumstances ;  but  negligence  remains 
the  same,  that  is,  a  failure  to  exercise  the  degree  of  care  required.  Degrees 
of  care  undoubtedly  exist.  Yet,  when  a  man  has  failed  to  use  the  required 
care,  the  amount  by  which  he  falls  short  of  the  standard  is  altogether 
immaterial. 

It  is  true  that  many  courts,  still  recognizing  degrees  of  negligence,  apply 
the  term  "  gross  negligence  "  to  something  which  should  be  classed  rather 
as  a  species  of  wilful  misconduct  than  as  negligence.*  An  act  done  with 
d  consciousness  of  probable  results  and  reckless  indifference  to  them  con- 
tains another  element  beside  the  mere  inadvertence  characteristic  of  neg- 
ligence. This  may  be  well  illustrated  in  the  difference  between  the  case  of 
a  locomotive  engineer  who  accidentally  falls  asleep  while  running  his  train 
at  high  speed  through  a  crowded  city,  and  the  case  where  he  runs  his  train 
in  the  same  way  under  these  conditions  when  awake  and  conscious  of 
the  probability  of  accident.  The  former  would  be  called  "  gross  negli- 
gence "  under  the  old  rule  ;  the  latter  is  often  named  "  gross  negligence," 
but  should  be  called  "wantonness."  Wantonness  cannot  involve  actual 
intent  to  do  the  injury ;  yet  it  is  clearly  something  different  from  negligence, 
which  is  mere  inadvertence.  Courts  almost  universally  hold  that  contribu- 
tory negligence  of  the  plaintiff  is  no  defense  for  "  wantonness."  *  The 
moment  the  more  serious  element  of  wilfulness  enters,  negligence  is  disre- 
garded as  a  factor  in  the  result  A  recent  Wisconsin  decision  recognized 
the  distinction  between  wantonness  and  negligence  by  holding  a  verdict  in- 
consistent which  found  that  a  death  was  produced  by  both  the  ordinary 
negligence  of  the  defendant  and  also  his  "  gross  negligence,"  a  term  which 
the  court  unfortunately  use  in  the  sense  of  wantonness.  Rideout  v.  Trac- 
Hon  Co.,  loi  N.  W.  Rep.  672.  In  fact,  the  elements  of  consciousness  of 
the  result  and  complete  indifference  as  to  injury  place  wantonness  in  a  sepa- 
rate class  between  negligent  and  intentional  torts.  Wantonness  is  as  repre- 
hensible as  intentional  wrongdoing  and  should  be  classed  with  it. 


The  Last  Chance  Rule  in  Admiralty.  —  The  consequences  oi  con- 
tributory negligence  at  common  law  and  in  admiralty  are  different :  at  com- 
mon law  the  pkintiff  is  barred  ;  in  admiralty  the  damages  are  divided.  But 
do  both  systems  adopt  the  same  definition  of  contributory  negligence  ?     Is 

*  I  Bcven,  Negligence,  2d  ed.,  20  ff. 

«  Milwaukee,  etc.,  R.  Co.  v.  Arms,  91  U.  S.  489.  See  Steamboat  New  World  v. 
King,  16  How.  (U.  S.)  469. 

*  Bolin  V.  Chicago,  etc.,  R.  Co.,  108  Wis.  333. 

^  Central  R.  R.  Co.  v.  Newman,  94  Ga.  500.  See  Palmer  v.  Chicago,  etc.,  R.  R.  Co., 
112  Ind.  250. 


Digitized  by 


Google 


538  HARVARD  LAW  REVIEW. 

the  rule  of  the  last  clear  chance,  as  it  has  been  evolved  from  the  famous  case 
of  Davies  v,  Mann/  law  on  the  water?  England  has  decisively  answered 
in  the  affirmative.'^  Singularly  enough,  in  this  country  the  question  seems 
to  have  been  considered  for  the  first  time  only  yesterday.  The  Steam  Dredge 
No.  I,  134  Fed.  Rep.  161  (C.  C.  A.,  First  Circ).  The  court  in  an  elaborate 
dictum,  answered  it  as  decisively  in  the  negative. 

In  its  last  analysis,  the  problem  of  contributory  negligence  is  the  problem 
of  legal,  or,  as  it  is  commonly  expressed,  of  "  proximate  "  cause.  For  it  is 
to  be  observed  that  proximate,  in  its  legal  usage,  defines  nothing.  That 
which  the  law  regards  as  an  efficient  cause  it  terms  proximate.  What,  then, 
is  the  nature  of  that  negligence  which  the  law  declares  to  be  a  proximate 
cause  when  it  asserts  that  he  who  neglects  the  last  clear  chance  to  avoid  an 
injury  must  bear  the  loss  ?  As  the  rule  is  ordinarily  stated,  it  might  well 
seem  that  proximate  means  simply  proximity  in  time.*  Against  such  a 
statement  of  the  rule  it  is  not  strange  that  the  text-writers  have  protested.* 
The  fact  that  A's  negligence  precedes  B*s  in  time  is  not  of  itself  significant. 
But  when  B's  wrong  takes  the  form  of  a  negligent  disregard  of  the  conditions 
created  by  A's  negligence,  B*s  negligence  may  properly  be  regarded  as  the 
proximate  cause,  and  B  be  compelled  to  stand  the  loss.*  For,  to  regard  A's 
negligence  as  a  proximate  cause  —  and  hence  contributory  —  would  be  to 
deny  to  a  negligent  person,  except  against  wilful  misconduct,  the  right  to 
immunity  from  being  harmed  by  others.  And,  practically,  however  baldly 
the  courts  state  the  rule,  it  is  with  some  such  qualification  that  they  apply 
it*  As  thus  defined,  moreover,  A's  negligence  is  strictly,  in  any  legal  sense, 
not  contributory ;  and  the  rule  of  the  last  clear  chance,  accordingly,  does 
not,  as  is  frequently  said,'  state  an  exception  to  the  doctrine  of  contributory 
negligence,  but  serves  to  determine  what  negligence  is  not  contributory. 

Should  admiralty,  then,  adopt  a  different  definition  of  legal  cause  from 
that  of  the  common  law?  Lord  Blackburn's  answer*  seems  conclusive. 
Two  vessels  in  a  stream  and  two  carts  in  a  street  should,  in  this  respect,  be 
governed  by  the  same  rules.  The  soundness,  therefore,  of  the  views  in  the 
principal  case  would  seem  to  depend  on  whether  they  are  to  be  taken  as 
repudiating  the  last  chance  rule  in  toto,  or  only  that  statement  of  it  which 
makes  priority  in  time  the  test.  The  iformer  is  apparently  the  intention  of 
the  court ;  for  it  expressly  denies  the  relevancy  of  knowledge  on  B's  part  of 
the  situation  which  A's  negligence  has  created.  It  is,  however,  a  striking 
circumstance  that  not  one  of  the  cases  cited  bears  the  court  out  on  this  point ; 
for  either  the  colliding  vessel  was  not  aware  of  the  presence  of  the  other,*  or 
both  vessels  were  aware  of  each  other,  and  both  continued  negligently  on 
their  courses  until  too  late  to  avoid  the  collision.***    Though  no  cases  have 

1  10  M.  &  W.  546. 

*-»  Cayzer  v.  Carron  Co.,  9  App.  Cas.  873. 

»  See  Nashua  Iron  &  Steel  Co.  r.  Worcester,  etc.,  R.  R  Co.,  62  N.  H.  159,  165. 

*  Beach,  Contrib.  Neg.  §  11. 

*  This  qualification  0?  the  bald  rule  is  substantially  that  suggested  in  2  Thompson, 
Contrib.  Neg.  ii75n. 

«  See  O'Keefe  v,  Chicago,  etc,  R.  R.,  32  la.  467;  2  Thompson,  Neg.  1157  n.  and 
cases  cited. 

7  See  Grand  Trunk  R.  R.  v.  Ives,  144  U.  S.  408,  429. 

*  See  Cayzer  v,  Carron  Co.,  supra, 

»  The  James  D.  Learv,  no  Fed.  Rep.  685;  The  Providence,  98  Fed.  Rep.  133; 
Atlee  V,  Packet  Co.,  21  Wall.  (U.  S.)  389  (collision  with  a  sunken  pier);  The  Ja 
Gray,  21  How.  (U.  S.)  184. 

w  The  America,  92  U.  S.  432 ;  The  New  York,  175  U.  S.  187. 


Digitized  by 


Google 


RECENT  CASES.  539 

been  found  in  which  the  question  was  expressly  argued,  the  result  reached 
in  two  cases  not  cited  tend,  on  the  facts  as  found  in  them,  to  support  the 
view  in  the  principal  case." 


RECENT  CASES. 

Bail—  Liability  to  Answer  Charges  not  Named  in  Bond.  —  The  defendant 
was  surety  on  a  bail  bond  reciting  a  charge  of  homicide  and  conditioned  that  the  pris- 
oner "  appear  and  answer  the  charge  above  mentioned  in  whatever  court  it  may  be 
prosecuted,  and  shall  at  all  times  render  himself  amenable  to  the  orders  and  process 
of  the  court."  The  grand  jury  dismissed  the  charge  of  homicide,  but  found  an  indict- 
ment for  perjury.  Upon  the  prisoner's  failure  to  appear  and  plead  to  the  indictment 
for  the  latter  offense,  the  recognizance  was  forfeited.  Held,  that  the  defendant's  mo- 
tion to  set  aside  the  judgment  of  forfeiture  should  be  denied,  since,  under  the  bond, 
the  prisoner  is  bound  to  answer  all  charges  whether  for  the  same  or  different  crimes. 
Two  justices  dissented.    Pemetti  v.  People,  91  N.  Y.  Supp.  210. 

This  decision  overrules  an  expression  of  the  court  upon  a  former  appeal  of  the  case, 
but  conforms  to  strong  dicta  announced  in  former  New  York  opinions.  Cf,  People  v. 
Pemetti,  9j  N.  Y.  App.  Div.  510;  Peoples.  Gillman,  125  N.  Y.  372.  Upon  the  theory 
that  bail  is  imprisonment  in  the  custody  of  the  sureties  instead  of  in  that  of  the 
jailer,  and  reference  to  the  criminal  charge,  merely  description  of  its  occasion,  there 
seems  no  escape  from  the  court's  conclusion.  Since  the  precise  nature  of  the  crime 
may  not  be  known  upon  arrest,  it  is  most  desirable  to  hold  the  prisoner  for  any  indict- 
ments based  on  the  criminal  act  charged,  but,  in  spite  of  sweeping  language,  it  is 
believed  the  decisions  rarely  go  farther.  Cf.  State  v.  Ridding,  8  La.  An.  79 ;  Gresham  v. 
State,  48  Ala.  625.  The  prevailing  tendency  is  to  construe  the  language  of  recog- 
nizances as  applying  strictly  to  appearance  for  the  criminal  act  charged,  or  a  crime 
growing  therefrom.  State  v.  Brown,  16  la.  314.  The  greater  difficulty  in  obtaining 
sureties  to  be  responsible  for  all  charges,  whether  arising  from  the  prisoner's  i>rior  or 
subsequent  conduct,  would  seem  to  make  this  view  more  nearly  in  harmony  with  the 
humane  object  of  bail. 

Bailments  —  Gratuitous  Bailments  —  Nature  and  Extent  op  Liability  of 
Gratuitous  Bailee.  — The  defendants  gratuitously  undertook  to  pass  certain  goods 
of  the  plaintiffs  through  the  customs.  Owing  to  the  defendants'  delay,  the  goods  were 
not  entered  until  after  an  anticipated  change  in  the  tariff  rates,  whereby  the  plaintiffs 
were  obliged  to  pay  a  heavv  duty,  for  which  they  now  seek  reimbursement,  ffeld,  that 
the  defendants  are  not  liable.  Commonwealth,  etc,  Co.  v.  Weber,  etc.,  Co,,  91  L.  T.  R.  813 
(Eng.P.C). 

For  a  discussion  of  the  principles  involved,  see  17  Harv.  L.  Rev.  126. 

Bills  and  Notes  — Doctrine  of  Price  v.  Neal  —  Recovery  by  Drawee 
Paying  a  Forged  Draft.  —  The  plaintiff  agreed  to  accept  W.'s  drafts  for  the  price 
of  cattle,  if  bills  of  sale  signed  by  the  vendor  of  the  cattle  should  appear  on  the  Ixacks 
of  the  drafts.  W.  drew  several  drafts  on  the  plaintiff,  payable  to  a  cattle  dealer,  wrote 
bills  of  sale  on  the  backs,  forged  the  cattle  dealer's  name,  as  vendor  to  the  bills  of  sale, 
and  as  indorser  to  the  drafts,  and  finally  discounted  these  draffs  at  a  bank  which  had 
no  notice  of  any  irregularity.  The  bank  obtained  acceptance  and  payment  from  the 
plaintiff.  Held,  that  the  money  so  paid  may  be  recovered.  Lafayette  6r*  Bro.  v.  Mer- 
chanti  Bank  of  Fort  Smith,  84  S.  W.  Rep.  700  (Ark.). 

For  a  discussion  of  the  principles  involved,  see  4  Harv.  L.  Rev.  297. 

Burden  of  Proof— Quantum  of  Proof  in  Civil  Actions  Based  on  a 
Crime.  —  In  a  civil  action  for  a  felonious  assault  the  defendant  requested  a  ruling  to 
the  effect  that  the  plaintiff  must  prove  his  case  beyond  a  reasonable  doubt.  Held,  that 
the  request  is  properly  denied.     Kurz  v.  Doerr,  i&o  N.  Y.  88. 

This  affirms  the  aecision  in  the  Appellate  Division,  commented  upon  in  17  Harv. 
L.  Rev.  i^. 

11  The  Milligan,  12  Fed.  Rep.  338;  The  Pegasus,  19  Fed.  Rep.  46.  See  also  con- 
flicting dicta  in  The  Daylesford,  30  Fed.  Rep.  633  ;  The  Richmond,  63  Fed.  Rep.  102a 
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C ARR  iKRS  —  Duty  to  Accept  and  Carry  Passengers  —  Blindness  as  Ground 
FOR  Rejection.  —  The  defendant's  agent  in  accordance  with  the  rules  of  the  company 
refused  to  sell  a  railroad  ticket  to  the  plaintiff  on  the  ground  that  he  was  blind  and 
unaccompanied  by  an  attendant  Held,  that  the  defendant  is  not  liable  in  the  absence 
of  proof  that  its  agent  knew,  or  had  reasonable  grounds  to  believe,  that  the  plaintiff, 
though  blind,  was  qualified  to  travel  alone.  Illinois  Central  R.  Co.  v.  Smithy  37  So.  Rep. 
643  (Miss.). 

The  prima  facie  duty  of  a  carrier  to  accept  all  persons  who  present  themselves  for 
transportation  must  necessarily  be  subject  to  certain  limitations  made  for  the  protection 
of  the  company.  In  view  of  the  rule  that  a  passenger  who  is  affected  with  a  disabilit3r  of 
which  the  carrier  knows,  or  has  reason  to  know,  is  entitled  to  greater  care  and  attention 
than  an  ordinary  passenger,  it  seems  but  fair  that  the  company  should  have  the  rigbt 
of  refusing  to  assume  this  added  responsibility  by  requiring  such  persons  to  be  accom- 
panied by  attendants.  Cf.  Croom  v.  Chicago,  etc.,  Rv,  Co.,  52  Minn.  296;  Columbus,  etc^ 
Ry.  Co.  V.  Powell,  40  Incf.  37.  The  cases  which  hold  that  a  railroad  may  refuse  to  cany 
drunken  and  insane  persons  rest  partly  upon  this  principle  of  fairness  to  the  company, 
as  well  as  upon  the  policy  of  protecting  passengers  from  annoyance  and  danger.  Cf, 
Pittsburgh,  etc.,  Ry.  Co.  v.  Vandynt^  57  Ind.  576;  Meyer  v.  St.  Louis,  etc.,  Ry.  Co.,  54  Fed. 
Rep.  116.  Blindness  alone  would  appear  sufficient  cause  for  rejection,  unless  the  com- 
pany's agent  has  reason  to  believe  that  the  person  is  able  to  take  care  of  himself.  Cf, 
Zachery  v.  Mobile  and  Ohio  R.  R.  Co.,  75  Miss.  746. 

Constitutional  Law  —  Separation  of  Powers  and  Due  Process  of  Law  — 
Imposition  of  Penalty  by  Assessor.  —  An  Illinois  sutute  required  riparian  land- 
owners to  remove  all  obstructions  to  the  flow  of  water,  and  provided  that  the  tax  as- 
sessor should  note  any  failure  to  do  so,  whereupon  a  drainage  tax  of  ten  dollars  should 
be  levied  against  each  forty-acre  tract  as  a  penalty,  to  be  collected  like  other  taxes.  The 
Illinois  constitution  provided  that  no  person  in  one  of  the  three  departments  of  govern- 
ment should  exercise  any  power  properly  belonging  to  another  department,  and  de- 
clared that  no  person  should  be  deprived  of  his  property  without  due  process  of  law. 
Held,  that  the  statute  is  unconstitutional.  Cleveland,  etc.,  R.  Co.  v.  People,  72  N.  E. 
Rep.  725  (111.). 

The  primary  object  of  taxation  is  raising  revenue,  while  the  present  statute  was 


meant  rather  to  keep  the  streams  clear  by  punishing  failure  to  remove  obstructions. 
The  imposition  of  punishment,  however,  is  for  the  judicial  department,  and  tax  assessors 
are  not,  properly  speaking,  judicial  officers.     Cf.  State  v.  Thorne,  112  Wis.  81.    The 


present  ca.se  therefore  seems  sound :  the  constitution  is  not  to  be  defeated  by  calling 
a  penalty  a  tax.  Attempts  to  do  so  are  rare  ;  but  where  a  statute  imposed  a  tax  of  ten 
thousand  dollars  on  any  lottery  operating  without  permission,  the  court  expressed  the 
opinion  that  it  was  not  really  a  tax  and  therefore  was  unconstitutional.  StcUe  v.  Allen, 
2  McCord  (S.  C.)  55.  The  imposition  by  assessors  of  penalties  for  default  in  making 
return  of  taxable  property  or  in  paying  taxes  seems  also  logically  a  judicial  function, 
but  is  upheld  **  on  the  ground  of  state  necessity  and  immemorial  usage."  Ex  parte 
Lynch,  16  S.  C.  32 ;  and  see  Doll  v.  Evans,  ii  Am.  Law  Reg.  (n.  s.)  315.  Due  pro- 
cess of  law  was  also  wanting  in  the  principal  case,  as  the  assessor's  deasion,  though 
given  without  a  hearing,  was  final.    Monticello  Distilling  Co.  v.  Baltimore,  90  Md.  41& 

Contributory  Negligence  —  The  Last  Chance  Doctrine  in  Admiralty. — 
Semble,  that,  in  determining  questions  of  contributory  negligence,  the  rule  of  the 
last  clear  chance  is  not  law  in  admiralty.  The  Steam  Dredge  No.  i,  134  Fed.  Rep.  161 
(C.  C.  A.,  First  Circ).    See  NoiES,  p.  537. 

Corporations  — Directors  — Duty  to  Act  in  a  Body.  — The  New  Jersey 
Corporation  Act  of  1898  permits  incorporators  to  insert  in  the  certificate  of  incorpo- 
ration any  provision  creating  or  defining  the  powers  of  the  corporation  not  inconsistent 
with  the  Act.  The  directors  of  the  defendant  company,  authorized  by  the  certificate 
of  incorporation  to  act  individually,  purchased  stock  in  that  manner  of  the  plaintiff. 
The  latter  sought  to  enforce  the  sale  against  the  corporation.  Held,  that  the  plaintiff 
cannot  recover,  as  directors  must  act  as  a  unit  to  bind  the  corporation.  Audenried  v. 
East  Coast  Milling  Co.,  59  Atl.  Rep.  577  (N.  J.  Ch.). 

The  common  law  rule  in  regard  to  directors  is  that  they  can  act  only  in  a  body,  and 
any  proceedings  taken  by  them  individually  are  of  no  effect  on  the  corporation,  even 
altnough  a  majority  assent.  First  National  Bank  v.  Drake,  35  Kan.  564.  There  seems 
to  have  been  an  opinion,  more  or  less  widespread,  that  the  Act  of  1898  abrogated  this 
rule  and  allowed  incorporators  to  authorize  directors  to  act  individually.  This  case, 
however,  correctly  decides  that  the  general  phraseology  of  the  Act  cannot  be  con- 
strued to  permit  such  a  departure  from  common-law  principles,  but  must  be  interpreted 
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in  accordance  with  them.    To  work  so  important  a  change,  some  specific  enactment 
would  be  necessary. 

Corporations  —  Power  of  Corporation  to  Purchase  its  Own  Shares. — 
Ileldf  that  a  solvent  corporation  may  purchase  its  own  shares.  Burnes  v.  Bttmes^  132 
Fed.  Rep.  485  (Circ  Ct.,  W.  D.  Mo.). 

Held^  That  a  corporation  may  not  purchase  its  shares  if  the  effect  would  be  to  ren- 
der the  corporation  insolvent.  ///  re  S.  P.  Smith  Lumber  Co.,  132  Fed.  Rep.  6x8 
(Dist.  Ct.,  N.  D.  Tex.).    See  Notes,  p.  531. 

Corporations  —  Stockholders  :  Rights  Incident  to  Membership  ~  Right 
OF  Preemption  at  Par.  —  The  majority  stockholders  of  a  corporation  in  ^ood  faith 
voted  to  double  the  capital  stock,  and  sell  the  shares  to  a  stranger  for  four  times  their 
par  value.  Heid,  that  a  dissenting  stockholder  has  no  right  to  purchase  at  par  a  por- 
tion of  such  new  stock,  proportionate  to  his  share  of  the  original  stock.  Stokes  v.  Con- 
tinental Trust  Co.f  91  N.  Y.  Supp.  239. 

Contrary  to  the  present  case,  stockholders  have  almost  everywhere  been  given  the 
risht  of  preemption  at  par  of  a  part  of  the  increase  of  stock,  proportionate  to  their 
original  shares.  Cunningham's  Appeal,  108  Pa.  St  546.  But  this  rule  is  not  applied 
to  stock  issued  in  payment  for  property,  nor  to  old  stock,  bought  in  by  the  corporation, 
and  reissued.  Meredith  v.  New  jersey,  etc.,  Co.,  55  N.  J.  Eq.  21 1 ;  State  v.  Smith,  48 
Vt.  266.  It  is  professedly  allowed,  to  preserve  each  stockholder's  influence  in  the 
corporation ;  but  where  a  definite  amount  of  new  capital  must  be  realized,  this  is  ac- 
complished equally  well  by  allowing  him  the  right  to  purchase  only  at  the  market  value, 
since  a  smaller  issue  of  stock  would  then  be  necessary.  And  the  general  rule  prac- 
tically compels  corporations  which  wish  to  increase  their  stock,  but  have  nearly  reached 
their  legal  limit,  to  declare  a  dividend  of  the  difference  between  the  market  value  of 
the  new  stock  and  par ;  for  those  stockholders  unable  to  subscribe  can  sell  their  right. 
See  Jones  v.  Concord,  etc.^  R.  R.,  67  N.  H.  234.  This  would  tend  to  prevent  corpora- 
tions from  increasing  their  stock  and  developing  their  resources.  In  Indiana  the  rule 
has  been  changed  by  statute.    See  Ohio,  etc.,  Co.  v.  Nunnemacher,  1 5  Ind.  294. 

Corporations— Stockholders  :  Rights  Incident  to  Membership—  Vesting 
OF  Rights  in  Trustees.  —  A  majority  of  the  stock  in  a  New  Jersey  corporation  was 
transferred  to  an  English  corporation  for  voting  purposes.  Semble,  that  a  voting  trust 
is  contrary  to  public  policy  ana  void.    Warren  v.  Pim,  59  Atl.  Rep.  773  ( N.  J.,  Ct.  App.). 

A  reorganization  committee,  vested  with  title  to  stock  under  a  trust  agreement,  was 
given  power  to  make  a  final  interpretation  thereof,  and  to  supply  all  defects  and 
omissions.  Held,  that  the  committee  cannot  be  made  the  final  judge  of  its  construc- 
tion.   Industrial  &*  General  Trust  v.  Tod,  180  N.  Y.  215.     See  hfoTES,  p.  533. 

Criminal  Law  —  Defenses  —  Justification  under  Prior  Decision  of 
Court.  —  To  an  indictment  of  a  tenant  under  a  statute  for  removing  crops  without 
coming  to  an  agreement  with  the  landlord,  the  Supreme  Court  of  the  state  held  it  a 
good  defense  that  the  balance  of  account  was  in  favor  of  the  tenant.  For  removal  of 
crops  under  similar  circumstances  after  this  decision  another  defendant  was  convicted. 
Held,  that  the  previous  decision  is  incorrect,  but  that  this  defendant  may  have  a  new 
trial  on  the  basis  of  that  decision.    StcUe  v.  Bell,  49  S.  E.  Rep.  163  (N.  C.)- 

A  decision  overrulins;  former  decisions  does  not  change  the  law  but  gives  revised 
evidence  of  what  the  law  has  always  been.  Falconer  v.  Simmons,  y.  W.  Va.  172. 
Consequently  its  application  to  transactions  after  the  former  decisions  is  not  objection- 
able strictly  as  ex  post  facto  nor  as  a  law  impairing  contract  obligations.  Central  Land 
Co.  V.  Laidley,  159  U.  S.  103.  But  as  it  is  practically  open  to  the  same  objections, 
courts  will  not,  in  interpreting  statutes,  apply  the  new  mlmg  to  the  prejudice  of  con- 
tract or  property  rights  apparently  acquired  under  the  old.  Farrior  v.  New  England, 
etc.,  Co.,  88  Ala.  275.  This  is  not  extended  to  decisions  under  the  common  law.  See 
Ray  V.  fVesterti,  etc.^  Gas  Co.,  138  Pa.  St.  576, 591 .  In  criminal  law  reliance  on  former  de- 
cisions should,  as  in  the  principal  case,  be  a  justification,  not  under  mistake  of  law,  but 
under  the  spirit  in  which  ex  post  facto  laM^  are  prohibited  —  that  acts  which  the  court 
gave  reason  to  suppose  innocent  should  not  be  punished  by  a  law  which  from  a  busi- 
ness point  of  view  did  not  then  exist.  But  obviously  this  policy  does  not  apply  to 
crimes  involving  moral  turpitude.  The  only  case  found  in  point  so  decided.  Lanier 
V.  State,  57  Miss.  102. 

Divorce— Alimony  — Payment  after  Death  of  Husband.  — The  plaintiff 
was  granted  a  divorce  from  her  husband  with  alimony  during  her  life,  secured  by  a 
mortgage  executed  by  her  husband  and  the  defendant.    The  plaintiff  sued  to  recover 
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alimony  accining  since  her  husband^t  death.  Heidt  that  the  plaintiff  may  recover, 
since  the  obligation  to  pay  alimony  is  a  charge  on  the  security  although  the  personal 
obligation  does  not  survive.     IVilson  v.  /finman,  99  N.  Y.  App.  Div.  41. 

Alimony  at  common  law  becomes  payable  only  durine  the  joint  lives  of  the  parties, 
and  cannot  be  eranted  to  continue  after  the  death  of  the  husband.  Maxwell  v.  Sawyer, 
90  Wis.  3^2.  Dy  statute,  however,  a  court  may  be  empowered  to  grant  it  for  the  life 
of  the  wi^,  continuing  as  a  bmding  obligation  against  the  husband's  estate,  if  she 
survive  him.  Stratton  v.  Stratton,  yj  Me.  ^73.  The  intermediate  view  adopted  by  the 
New  York  court,  that  alimony  survives  only  where  security  is  required  and  then  only 
as  a  charge  on  the  security,  seems  erroneous ;  if  the  personal  obligation  is  gone,  the 
mortgage  is  discharged  also.  C/.  Williams  \.  Thurlow,  31  Me.  392.  Further,  the  earlier 
decision  relied  on  in  the  prinapal  case  held  unqualifiedly  that  a  court  may  grant  ali- 
mony payable  after  the  husband's  death,  laying  no  stress  on  the  giving  of  security. 
Burr  V.  Burr,  10  Paige  (N.  Y.)  20,  37.  A  later  New  York  case  reached  just  the  con- 
trary deasion,  holding  that  alimony  could  not  be  so  granted.  Field  v.  Field,  1 5  Abb. 
New  Cas.  434.  On  principle,  the  obligation  to  pa)r  alimony  either  ceases  on  the 
death  of  the  husband,  being  purely  personal,  or  survives  agamst  his  estate  whether 
security  be  given  or  not. 

Ejectment— Interference  with  Easement  —  Railroad  Right  of  Way. — 
The  plaintiff,  a  railroad  company,  acquired  lots  for  railway  purposes  under  condemna- 
tion proceedings,  and  the  defendant,  not  claiming  under  the  original  owner,  built 
thereon.  Held,  that  the  plaintiff  has  an  action  of  ejectment,  although  it  enjoyed  only 
an  easement.     Kansas^  etc.,  Ry.  Co,  v.  Bums,  79  Pac.  Rep.  238  (Kan.). 

Unless  railways  are  given  a  fee  by  statute  or  charter  in  lands  acquired  under  emi- 
nent domain,  they  are  commonly  held  to  take  only  an  easement.  Blake  v.  Rick,  34 
N.  H.  282.  Ejectment,  being  a  possessory  action,  does  not  properly  lie  for  an  incor- 
poreal right  such  as  an  easement.  Northern  7\irnfike  Road  Co.  v'.  Smith,  15  Uarb. 
(N.  Y.)  35c.  But  the  action  has  sometimes  been  allowed  for  such  easements  as  city 
streets  andf  parks,  which  involve  exclusive  control  of  a  portion  of  the  servient  tene- 
ment. San  Francisco  v.  Grote,  120  Cal.  59.  Similarly,  a  railway  company  has  been 
said  to  have  a  right  to  an  actual  possession  of  the  surface,  sufficient  to  support  eject- 
ment. Tennessee,  etc.,  R.  R,  Co.  v.  East  Alabama  Ry.  Co.,  75  Ala.  516.  Granting  that 
the  railway's  title  to  the  soil  is  no  more  than  an  easement,  it  would  follow  logically 
that  ejectment  should  have  been  denied  and  the  plaintiff  remitted  to  the  ordinary  rem- 
edies for  obstruction  of  easements.  The  anomalous  doctrine  of  the  case  must  then  be 
justified  by  the  necessity  which  requires  a  summary  remedy,  and  explained  by  the  ten- 
dency to  break  down  the  rigid  bounds  which  characterizea  forms  of  action  under  the 
common  law.  It  seems,  however,  that  such  an  extension  would  be  better  accomplished 
by  legislation. 

Eminent  Domain  —  What  Property  May  Be  Taken  —  Site  for  Stbam 
Power-Housb  for  Electric  Power  Company.—  A  company  formed  to  manufacture, 
transmit,  and  sell  electricitv  brought  an  action  to  condemn  land  for  the  use  of  its 
wires.  Semble,  that  it  mignt  condemn  land  for  a  steam  power-house.  Rockingkam, 
etc.,  Co.  V.  Hobbs,  72  N.  H.  531.    See  Notes,  p.  528. 

Executors  and  Administrators  —  Proceedings  by — Right  Lost  by 
Laches.  —  The  plaintiff  as  administrator  sought  an  order  to  sell  certain  real  estate 
of  the  deceased,  incumbered  by  dower,  for  the  payment  of  debts.  At  the  time  of  the 
death  of  the  intestate  the  property  was  practically  worthless,  but  after  nineteen  years 
had  recently  become  valuable.  Held,  that  the  plamtiff  is  barred  by  laches.  Grakam 
V.  Brock,  72  N.  E.  Rep.  825  (111.). 

The  question  of  laches  is  one  of  negligence.  It  does  not  depend,  as  does  the  run- 
ning of  a  statute  of  limitations,  upon  the  fact  that  a  certain  definite  time  has  elapsed 
since  the  cause  of  action  accrued,  but  upon  the  fact  that,  under  all  the  circumstances 
of  the  particular  case,  the  plaintiff  is  chargeable  with  a  want  of  due  diligence  in  failing 
to  institute  proceedings  before  he  did.  Townsend  v.  Vanderwerker,  160  U.  S.  171.  In 
this  case  the  plaintiff  refrained  from  petitioning  for  the  sale  of  the  land  so  lone 
only  as  it  was  worthless.  This  would  appear  to  be  a  sufficient  explanation  of  his  previ- 
ous delay  in  bringing  suit.  On  principle  and  on  authority  the  decision  seems  erroneous, 
and  is  su>parently  irreconcilable  with  an  earlier  case  in  the  same  State.  Cf.Judd  v. 
Ross,  146  111.  40;  Conger  v.  Cook,  56  la.  117. 

Extradition  —  International  Extradition  —  Application  of  Gaynor  and 
Greene  for  Habeas  Corpus.  —  The  defendants,  charged  with  the  commission  of 
theft  in  the  United  States,  had  taken  up  their  residence  at  Quebec    In  accordance 
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with  the  extradition  arrangements  between  the  United  States  and  Canada,  an  appli- 
cation for  their  arrest  upon  an  information  charging  theft  was  made  to  an  extradi- 
tion commissioner  and  a  warrant  was  duly  issued.  Upon  arrest  they  obtained  a  writ 
of  habeas  corpus  ;  but  on  the  hearing  they  were  remanded  into  custody.  Upon  a  writ  of 
habeas  corpus  issued  by  another  judge,  however,  they  were  discharged.  Heidt  that  the 
latter  judgment  must  be  reversed.  United  States  v.  Gaynor,  ii  T.  L.  R.  254  (Eng., 
P.C). 

The  division  of  the  province  into  separate  judicial  districts  makes  it  doubtful 
whether  or  not  the  first  judge  had  jurisdiction.  If  he  did,  his  decision  was,  under  a 
Canadian  statute,  a  bar  to  the  issue  of  the  second  writ,  as  res  judicata.  But  without 
considering  whether  the  second  judge  was  warranted  in  assuming  jurisdiction,  it  seems 
I  clear  that  his  discharge  of  the  prisoners  was  erroneous.  The  onlv  question  before  him 
was  the  lawfulness  of  the  confinement.  That  it  was  lawful  woulcl  seem  to  admit  of  no 
doubt.  Cf.  Ex  parte  Gillespie^  7  Quebec  Q.  B.  422.  The  commissioner  was  an  official 
authorized  by  statute  to  order  an  arrest  anywhere  within  the  province  upon  a  com- 
plaint alleging  an  offense  named  in  the  extradition  treaty,  and  either  at  once  or  on  re- 
mand to  investigate  the  case.  €/,  Extradition  Act  (Rev.  St.  Can.,  c  142)  ;  see  ^x 
parte  Seitn,  8  Quebec  Q.  B.  345,  351,  352.  In  pursuance  of  his  duty,  he  had  ordered  the 
defendants  into  custody  to  await  a  hearing,  which  would  take  place  before  him  in  due 
course.  As  theft  was  an  offense  within  the  treaty,  it  follows  that  the  commitment  was 
lawful. 

Garnishment  —  Exemption  of  Wages  —  Estoppel  to  Claim  Statutory  Ex- 
KMPTio.N.  —  The  plaintiff,  at  the  request  of  the  defendant,  his  debtor,  garnisheed  the 
defendant's  employer.  The  defendant  then  moved  for  a  release  of  the  moiiey  attached, 
on  the  ground  that  it  was  exempt  by  statute  as  the  earnings  of  the  head  of  a  family. 
Ifeldt  that  the  defendant  is  estopped  to  claim  the  exemption.  Dawling  <&*  AUgood  v. 
Wood,  101  N.  W.  Rep.  113  (la.). 

A  contract  to  waive  exemption  as  against  a  particular  debt  if  made  when  that  debt 
is  incurred  is  invalid,  since  to  permit  such  contracts  would  defeat  the  operation  of  the 
exemption  laws.  Kneetle  v.  Newconib^  22  N.  Y.  249.  Some  courts,  going  further,  have 
held  that  since  the  exemption  was  intended  to  l>enefit  the  debtor's  family  as  well  as 
himself,  a  waiver  by  him  alone  should  not  be  recognized,  for  such  recognition  would  de- 
feat one  purpose  of  the  exemption  laws.  Denny  v.  White,  2  Cold.  (Tenn.)  283.  But 
by  the  weight  of  authority,  while  the  principle  first  stated  is  admitted,  the  right  of  ex- 
emption is  regarded  as  personal  to  the  debtor,  and  as  such,  irrespective  of  the  pur- 
pose with  which  it  was  given,  is  considered  dependent  for  its  exercise  upon  his  will. 
Charpentier  v.  Bresiuiham,  62  Mich.  360.  If  waiver  is  allowed,  estoppel  must  be  per- 
mitted, for  acts  falling  short  of  estoppel  may  yet  be  a  waiver.  Bramble  v.  StcUe^  41 
Md.  435.  It  is  somewhat  difficult,  on  the  meager  facts  reported,  to  find  in  the  present 
decision  all  the  elements  of  estoppel ;  but  the  result  seems  sound,  since  there  was 
apparently  at  least  a  waiver  of  the  exemption  by  the  defendant. 

Improvements  —  Compensation  —  Color  of  Title.  —  In  an  action  to  recover 
land,  the  defendant,  who  was  in  possession  under  a  bond  for  title  from  a  third  person, 
daimed  a  judgment  for  the  value  of  the  improvements  made  by  him  upon  the  land, 
under  a  statute  permitting  recovery  for  such  improvements  where  made  by  one  believ- 
ing himself  to  be  the  owner  either  in  law  or  equity,  under  color  of  title.  Held,  that 
there  is  not  sufficient  color  of  title  to  satisfy  the  requirements  of  the  statute.  Beasley 
V.  Equitable  Securities  Co.,  84  S.  W.  Rep.  224  (Ark.).     See  Notes,  p.  534. 

Insurance  — Construction  of  Particular  Phrases  —  Change  in  "Inter- 
est, Title,  or  Possession.'*  —  A  policy  of  fire-insurance  provided  that  it  should  be 
void  if  any  change  should  take  place,  by  legal  process  or  otherwise,  in  "  interest,  title 
or  possession,"  excepting  change  of  occupants  without  increase  of  hazard.  Subse- 
quently the  insured  was  adjudged  bankrupt  and  the  appointment  of  a  receiver  over  his 
property  was  entered  in  the  referee's  record.  A  fire  destroyed  the  premises,  following 
which  the  receiver  was  formally  appointed  and  later  made  assignee  in  bankruptcy. 
Held,  that  the  policy  was  not  void  at  the  time  of  the  loss.  Fuller  \.  Jameson,  98  N.  Y. 
App.  Div.  C3. 

After  adjudication  the  bankrupt  seems  to  hold  his  property  under  some  undefined 
fiduciary  relation,  sometimes  described  as  a  trust.  Rand  v.  Iowa  Central  J^y.  Co.,^ 
N.  Y.  App.  Div.  413;  c/.  18  Harv.  L.  Rev.  63.  Interest,  as  referred  to  in  the  policy, 
has  been  construed  to  include  equitable  interest  Skintier,  etc,  Co.  v.  Houghton,  92  Md. 
68.  Perhaps  the  change  of  interest  was  here  immaterial,  if,  as  the  court  says,  the  bank- 
rupt's right  to  deal  with  his  property  was  merely  suspended  and  he  still  retained  the 
interest  desired  as  an  incentive  to  vigilance  and  care.    Had  the  receiver  been  formally 
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appointed  before  the  fire,  it  may  be  that  his  possession,  unless  it  came  within  the  ex- 
ception stated,  would  have  avoiaed  the  policy.  But  see  Keeney  v.  Homt  Insurance  Co,, 
71  N.  Y.  396.  That,  under  the  Bankruptcy  Act,  title  vests  in  the  assignee  upon  formal 
appointment,  as  of  the  day  of  adjudication,  is  not  conclusive  against  the  decision.  Such 
a  nction  should  not  operate  to  the  injury  of  third  persons,  as  regards  property  not  ex- 
isting when  the  assignee  qualifies.  Smail  v.  Westchester ^  etc»t  Co.^  51  Fed.  Rep.  7^, 
795 ;  Fuller  v.  New  York,  etc.,  Co,,  184  Mass.  12.  The  court,  however,  to  avoid  forfeit- 
ure and  to  protect  creditors  during  the  interim,  has  construed  the  policy  very  strongly 
against  the  company. 

Interstate  Commerce  —  Control  by  States  —  ORicfNAL  Packages.  —  A 
state  statute  imposed  a  tax  of  three  hundred  dollars  per  annum  on  persons  selling 
cigarettes.  Held,  that  when  pasteboard  boxes,  each  containing  ten  cigarettes,  and 
bearing  a  revenue  stamp,  are  imported  loose,  the  original  package  rule  does  not  exempt 
the  seller  of  such  a  package  from  taxation.  Cook  v.  County  0/  Marshall,  25  Sap.  c5t 
Rep.  233.    Sec  Notes,  p.  530. 

Judgments  — Foreign  Judgments  —  Full  Faith  and  Credit  under  the 
Federal  Constitution.  —  The  plaintiff  sued  his  debtor  in  a  Missouri  court  and  gar- 
nisheed  the  defendant.  Pending  this  proceeding,  the  defendant  secured  a  decree  in 
Missouri  setting  aside  the  contract  between  him  and  the  plaintiffs  debtor,  and  declaring 
that  nothing  was  due  the  debtor.  The  latter  then  sued  the  defendant  in  New  Jersey 
on  two  counts,  —  on  the  express  contract,  and  for  work  and  labor.  The  defendant 
pleaded  the  Missouri  judgment  to  the  first  count  and  a  general  denial  to  the  second. 
Judgment  on  the  latter  was  given  for  the  debtor  and  was  paid,  llie  plaintiff  in  the 
origmal  proceeding  then  sought  to  secure  judgment  against  the  defendant  on  the  basis 
of  this  New  Jersey  judgment,  and  the  latter  neglected  tt)  plead  pavment.  Held,  that 
since  the  judgment  of  the  New  Jersey  court  did  not  give  full  faith  and  credit  to  the  Mis- 
souri judgment,  the  Missouri  court  need  not  give  credit  to  that  New  Jersey  judgment, 
and  the  plaintiff  cannot  recover.  Grimm  v.  Barrington,  84  S.  W.  Rep.  357  (Mo„  St. 
Louis  Ct.  App.). 

This  case  seems  Questionable.  The  Missouri  judgment  was  an  affirmative  defense 
similar  to  res  adjudicata,  and  therefore,  not  having  been  pleaded  to  the  second  count 
in  the  New  Jersey  suit,  the  judgment  on  that  count  was  correct.  And  no  defense 
which  with  dilis^ence  might  have  been  made  in  the  suit  can  be  an  answer  to  an  action 
elsewhere  on  the  judgment.  Sttow  v,  Mitchell,  37  Kan.  636.  But  granting  that  the 
New  Jersey  court  erred,  by  the  general  rule  full  credit  must  be  given  the  judgment  of 
a  sister  state,  except  when  rendered  by  a  court  without  jurisdiction,  or  when  a  col- 
lateral attack  would  be  valid  in  that  state.  See  Barras  v.  Bidwell,  3  Woods  (U.  S.)  5. 
Mere  irregularity  such  as  affords  ground  for  direct  appeal  is  no  defense.  Milne  v.  Van 
Buskirk,  9  la.  J58.     By  the  better  view  the  error  here,  if  any,  would  appear  to  have  been 

f round  rather  for  appeal  than  for  collateral  attack,  and  no  appeal  having  been  taken, 
lissouri  was  bound  to  give  credit  to  the  judgment.     Ex  parte  Boenninghausen,  91  Mo. 
301  ;  Buckmaster  v.  Carlin,  4  111.  104. 

Limitation  of  AcnoNS  — Accrual  op  Action  —  Districf  Warrants. —The 
plaintiff  held  warrants  of  a  reclamation  district  drawn  upon  the  county  treasurer  but 
not  paid  for  want  of  funds,  which  it  was  within  the  power  of  the  trustees  of  the  district 
to  provide  by  levying  an  assessment.  After  the  lapse  of  more  than  the  statutory  pe- 
riod from  the  date  of  approval  of  the  warrants,  the  plaintiff  sued.  Held,  that  as  the 
plaintiff  might  have  brought  mandamus  at  any  time  to  compel  the  raising  of  funds,  he 
IS  barred.     San  Francisco  Savings  Union  v.  Reclamation  District,  79  Pac  Rep.  374  (Cal.). 

In  assigning  this  ground  for  its  decision  the  court  takes  a  position  opposed  to  that 
adopted  in  the  case  of  Barnes  v.  Turner,  78  Pac.  Rep.  108  (Okla.),  which  was  ad- 
versely criticised  in  18  Harv.  L.  Rev.  230. 

Malicious  Prosecution  —  Preliminary  Injunction  as  Evidence  of  Prob- 
able Cause.  —  Held,  that  an  injunction  pendente  lite,  granted  upon  affidavits,  isfrima 
facie  evidence  of  probable  cause,  so  that,  if  in  a  suit  for  malicious  prosecution  it  is  not 
overcome  by  other  evidence,  a  nonsuit  is  proper.    Burt  v.  Smith,  181  N.  Y.  i. 

For  a  discussion  of  the  holding  in  the  lower  court  which  is  here  reversed,  see  17 
Harv.  L.  Rev.  61. 

Mortgages  —  Equitable  Mortgages  —  Right  to  Rents  and  Profits.  — 
Held,  that  an  equitable  mortgagee  who  has  received  rents  from  a  tenant  of  the  equi- 
table mortgagor,  cannot  be  compelled  to  refund  them  at  the  suit  of  the  tenant  Finch 
V.  Tranter,  [1905]  i  K.  B.  427. 
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In  jurisdictions  where  a  mortgagee  holds  legal  title,  the  estate  of  the  mortgagor  is 
peculiar.  He  is  not  a  tenant  at  will,  for  he  is  not  entitled  to  emblements.  See  Moss 
V.  Gallimore^  i  Doug.  279.  283.  Nor  is  he  like  a  receiver,  for  he  need  not  pay  rent, 
nor  account  to  the  mortgagee  for  rent  received.  Ex  parte  Wilson^  2  Ves.  &  B.  252. 
But  the  mortgagee  may.  By  ejectment,  obtain  possession  of  the  land,  or  require  a  ten- 
ant to  pay  him  the  rents.  In  dealing  with  the  equitable  mortgagee,  equity  follows  the 
law.  Accordingly,  until  he  gets  possession,  the  equitable  mortgagee  nas  no  right  to 
the  rents.  Ex  parte  Bignold^  4  Deac.  &  Ch.  259.  He  would,  however,  be  entitled  to 
rents  and  profits  flowing  from  his  own  lawful  possession.  Re  Gordon^  61  L.  T.  R.  N.  s. 
299.  And  if  he  has  received  the  rents,  the  mortgagor  or  his  assignee  in  bankruptcy 
cannot  take  them  from  him.  Sumpter  v.  Cooper^  2  B.  &  Ad.  22^.  Nor  should  the 
tenant  in  the  principal  case  get  any  relief,  for  he  has  a  good  equitable  defense  to  an 
action  by  the  lessor,  and  paid  with  knowledge  of  all  the  Ucts,  being  mistaken  only  as 
to  the  law.    See  Higgs  v.  Scott,  7  C.  B.  63. 

Mortgages— Transfer  of  Rights  and  Property  — The  Land  as  Debtor 
AND  THE  Mortgagor  as  Surety.  —  A  father  made  a  deed  of  land  covered  by  a 
mortgage  as  a  gift  to  his  daughter,  and  covenanted  in  the  deed  to  pay  the  mortgage 
debt.  After  the  father's  death,  the  mortgage  was  foreclosed,  and  the  daughter  sought 
to  recover  from  her  father's  estate  the  amount  which  her  land  was  taken  to  pay.  By 
statute,  a  deed  did  not  require  a  seal.  Held^  that  the  plaintiff  cannot  recover.  Fischer 
V.  Union  Trust  Co.,  20  Detroit  Leg.  N.,  No.  i;j2,  p.  2  (Mich.,  Sup.  Ct.,  Dec.  30,  1904). 

Since  the  covenant  to  pay  the  mortgage,  being  gratuitous,  was  unenforceable,  the 
plaintiff  stood  no  better  than  a  grantee  subject  to  a  mortgage.  Conrad  v.  Mannings 
Estate,  125  Mich.  77.  On  foreclosure  such  a  srantee  is  remediless.  Notwithstanding 
this,  the  plaintiff  contended  for  a  right  of  subrogation,  on  the  ground  that  her  land 
was  surety  for  the  debt.  There  are  strong  dicta  that  on  a  grant  of  land  subject  to  a 
mortgage,  the  land  does  not  become  the  principal  debtor,  and  the  mortgagor  the 
surety,  at  least,  so  that  giving  time  against  foreclosure  will  discharge  the  mortgagor 
from  liability.  See  Shepherd  v,  Mav,  115  U.  S.  505;  Chilton  v.  Brooks,  72  Md.  554. 
But  since  the  grant  was  subject  to  the  mortgage,  the  land  should  bear  the  debt ;  and 
if  the  mortgagor  pays,  he  should  have  subrogation  against  the  land.  If  the  creditor 
bv  giving  time  defeats  this  present  right  of  subrogation,  the  mortgagor  should  be  dis* 
cnarged.  So  by  the  better  view,  the  land  is  held  to  be  the  principal  debtor  and  the 
mortgagor  a  surety.  Murray  v.  Marshall,  94  N.  Y.  611 ;  Buntullv.  Carter,  14  Utah 
100.  It  seems  clear,  therefore,  that  inasmuch  as  the  debtor  cannot  be  subrogated 
against  his  surety,  the  principal  case  is  sound. 

Negligence  —  Duty  of  Care  —  Degrees  of  Negligence.  — /^ip/</,  that  it  is 
error  to  enter  judgment  upon  a  verdict  based  upon  the  inconsistent  grounds  of  both 
gross  and  ordmary  negligence,  for  "gross  negligence"  implies  wilful  misconduct. 
Rideout  v.  Winfubago  Traction  Co,,  loi  N.  W.  Rep.  672  (Wis.).     See  Notes,  p.  536. 

Powers  —  Execution  —  Effect  of  Appointment  in  Accordance  with  Bar- 
gain. —  The  donee  of  a  power  of  jointuring;  exercised  it  in  fulfilment  of  a  contract 
wherebv  he  received  fifty  pounds  from  his  wife.  Held,  that  a  court  of  equity  will  not 
set  aside  the  appointment.    Saunders  v.  Shafto,  W.  N.  203  (Eng.,  C.  A.,  1904). 

If  one  who  has  an  exclusive  power  of  appointment  to  his  children  appoint  to  one  of 
them  upon  a  bareain  previously  made  with  that  child,  equity  will  relieve  against  the 
appointment  at  the  suit  of  the  one  taking  in  default  thereof.  Daubeny  v.  Cockburn, 
I  Mer.  626.  And  if  the  donee  of  a  power  of  jointuring  execute  it  upon  an  agreement 
that  he  shall  have  the  benefit  of  part  of  the  jointure,  the  execution,  so  far  as  it  is  in 
his  favor,  will  be  set  aside.  Lane  v.  Page,  Amb.  233.  The  present  case  differs  from 
that  first  cited,  since  the  wife  was  the  only  possible  appointee,  and  it  is  distinguishable 
from  the  second  in  that  the  power  was  completely  exercised.  In  taking  advantage  of 
these  distinctions  and  in  declaring;  the  present  appointment  good,  the  case,  which  ex- 
pressly overrules  an  earlier  decision,  probably  settles  the  law  of  England  on  this  pre- 
cise question.  Baldwin  v.  Roche,  5  Ir.  Eq.  no;  Whelan  v.  Palmer,  39  Ch.  D.  048, 
contra,  overruled. 

Presumptions — Application  of  the  Presumption  that  a  Woman  of  Ad- 
vanced Years  is  Incapable  of  Childbearing  to  Questions  of  Marketable 
Title.  —  Land  was  devised  to  the  vendor  for  life,  with  remainder  to  her  son  in  fee, 
subject  to  a  devise  over  to  the  children  of  M.,  a  married  woman,  in  the  event  of  the 
death  without  issue  of  the  vendor's  son.  The  son  was  living  and  had  had  issue,  and 
he  and  the  existing  children  of  M.  had  conveyed  their  interests  to  the  vendor.  M. 
was  now  a  widow  and  fifty-four  years  of  age.    Held,  that  the  court,  acting  upon  the 
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presumption  that  there  will  be  no  further  issue  of  the  body  of  M.,  will  declare  that  the 
vendor  can  make  a  good  title  in  fee  simple.  In  re  Tinntng  and  Weber^  25  Can.  L.  T. 
(Occasional  Notes)  38  (Ont.,  Ct.  App.). 

For  the  purpose  of  determining  questions  of  remoteness  arising  under  the  rule 
against  perpetuities,  men  and  women  are  both  deemed  capable  of  having  issue  as  long 
as  they  live.  Jee  v.  Audley^  i  Cox,  324.  Moreover,  the  courts  will  not  make  use  of 
the  presumption  that  a  woman  of  advanced  years  is  past  the  age  of  childbearins  if  the 
effect  is  to  aeprive  a  living  person  of  a  possible  interest.  In  re  Hocking^  [1898J  2  Ch. 
D.  567.  This  presumption  has,  however,  a  well-established  place  in  the  law,  as  is 
shown  by  several  cases  in  which  courts  have  directed  the  payment  of  funds  to  parties 
whose  claims  were  dependent  upon  it.  Let^  v.  Hodf^eSy  Jac.  585.  Since,  although  not 
of  universal  application,  it  is  a  presumption  not  unknown  to  the  law,  it  would  seem 
that  it  is  properly  applied  to  cases  involving  the  q^uestion  of  marketable  title,  that 
being  a  matter  upon  which  mathematical  certainty  is  not  required,  moral  certainty 
being  regarded  as  sufficient.  Lyddale  v.  Weston^  2  Atk.  19.  The  principal  case  has 
the  support  of  what  authority  directly  in  point  has  been  found.  Browne  v.  fVamocA, 
L.  R.  7  Ir.  Ch.  D.  3. 

Presumptions  —  Nature  and  Scope  —  Relation  of  Presumptions  to  Evi- 
dence. —  In  an  action  upon  a  life  insurance  policy  the  jury  were  instructed  that  a  pre- 
sumption of  law  that  the  declarations  of  the  deceased  in  his  application  were  true,  had 
probative  value,  so  that  if  the  evidence  upon  the  point  was  evenly  balanced,  they  should 
find  for  the  plaintiff,  upon  whom  lay  the  burden  of  proof.  Held,  that  the  instruction 
is  erroneous.     Vinceut  v.  Mutual,  etc..  Life  Ass^n,  58  Atl.  Rep.  963  (Conn.). 

Connecticut  has  already  held  that  the  presumption  of  innocence  is  not  evidence  in 
criminal  trials,  but  only  imposes  the  burden  of  proof  beyond  a  reasonable  doubt. 
State  V.  Smith,  65  Conn.  28^.  And  upon  the  probative  value  of  presumptions  in  civil 
cases  the  present  decision,  m  harmony  with  this  position,  expressly  overrules  an  earlier 
case.  Barber's  Appeal,  63  Conn.  393.  In  consequence  the  state  is  brought  into 
agreement  with  the  best  text-writers  and  authorities.  Thayer,  Prel.  Treat.  Ev. 
Z^Z*  Sy  »  '  Greenlkaf,  Ev,,  16  ed.,  §  34,  n.  i.  A  presumption  is  not  evidence,  but 
a  legal  rule  or  conclusion  springing,  in  many  instances,  from  evidential  facts,  which 
throws  upon  the  party  against  whom  it  operates  the  burden  of  coming  forward  with 
evidence  sufficient  to  overcome  or  destroy  it.  Once  destroyed,  it  is,  as  a  presumption, 
incapable  of  being  measured  or  weighed  against  actual  eviaence.  The  court  attributes 
its  change  of  front  to  the  clear,  convincing,  and  exhaustive  contributions  of  Professor 
Thayer  to  the  subject  of  legal  presumption,  in  a  note  to  which  he  cited  and  criticised 
the  case  now  overruled.    Thayer,  Prel.  Treat.  Ev.  564. 

QUASI-CONTRACTS — RIGHTS  ARISING  FROM  MISTAKE  OF   FaCT — RECOVERY   OF 

Over-Payment  by  Trustee.  —  A  trustee,  who  was  one  of  the  beneficiaries  of  the 
trust,  through  mistake  in  his  accounts  paid  the  other  beneficiaries  more  than  their 
shares  of  the  income,  and  died.  Heid,  that  his  executor  may  not  recover  the  over- 
payments or  balance  them  by  retention  of  future   income.    In  re  Home,  [1905] 

1  Ch.  76. 

Generally  money  paid  under  mistake  of  law  cannot  be  recovered.    BilHe  v.  Lumley, 

2  East  469 ;  contra,  Mansfield  v.  Lynch,  59  Conn.  320.  But  if  a  payment  is  by  a  trus- 
tee it  may  be  recovered,  or  balanced  by  retention  of  future  payments,  for  the  benefit 
of  the  true  beneficiary,  since  the  wrongful  holder  of  trust  property  should  make  repara- 
tion to  the  innocent  cestui,  Dibbs  v.  Goren,  1 1  Beav.  483.  In  the  principal  case  the 
beneficiary  was  not  allowed  to  recover,  for  his  dual  legal  position  could  not  alter  the 
fact  that  he  himself  was  as  much  to  blame  for  the  incorrect  payment  as  if  there  had 
been  no  trust.  This  would  probably  be  sound  if,  as  the  court  seemed  to  think,  it  were 
a  mistake  of  law.  But  apparently  it  was  not,  but  simply  a  mistake  as  to  what  the 
shares  were  in  fact.  In  such  a  case  even  the  party  in  fault  may  recover.  Appleton 
Bank  v.  McGiloray,  4  Gray  (Mass.)  518.  The  court  s  argument  from  inconvenience  to 
the  defendant  seems  inapplicable  in  the  absence  of  evidence  that  change  of  his  circum- 
stances would  make  repayment  inequitable.  The  burden  to  show  this  was  on  the 
defendant.     Walker  v.  Conant,  65  Mich.  194. 

Quieting  Title  —  Removal  of  Cloud  —  What  Constitutes  a  Cloud.  —  A 
corporation  filed  a  bill  to  quiet  title.  It  did  not  appear  that  the  defendant's  claim 
amounted  to  more  than  a  claim  on  an  oral  contract.  Held,  that  the  plaintiff  may  ob- 
tain a  decree.  Morgan  <Sr»  Co.  v.  Palmer,  79  Pac.  Rep.  476  (Wash.).  See  Notes, 
p.  527. 

Restrictive  Agreements  as  to  Use  of  Property  — Enforcement  of  Re- 
strictions: Who  May  Enforce.  —  Held,  that  owners  of  subdivisions  of  a  parcel 
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of  land,  subject  to  a  restrictive  covenant,  deriving  their  respective  portions  through 
mesne  conveyances  without  any  restrictions,  cannot  enforce  the  original  agreement 
against  one  another.    Lntfis  v.  Ely,  loo  N.  Y.  App.  Div.  252.    Sec  Notes,  p.  535. 

Statutes  —  Interpretation  —  Statute  Permitting  Action  in  Forma 
Pauperis.  —  A  federal  statute  provided  that  a  citizen  might  ''commence  and  prose- 
cute to  conclusion  any  such  suit  or  action"  without  ^ving  security  if  he  filed  an  affi- 
davit of  his  poverty.  A  verdict  beine  rendered  against  the  plaintiff,  she  sued  out  a 
writ  of  error  from  the  Circuit  Court  of  Appeals,  and,  on  the  clerk's  refusing  to  docket 
the  case  until  she  deposited  security  for  the  payment  of  the  costs,  she  petitioned  that 
she  be  allowed  to  prosecute  the  cause  in  forma  pauperis.  The  case  was  certified  to 
the  Supreme  Court  for  decision.  Heldt  that  her  petition  be  denied.  Bradford  v. 
Southern  Ry.  Co,,  ipj  U.  S.  243. 

The  present  decision  is  the  result  of  a  strict  construction  of  the  statute;  and  is  the 
logical  outcome  of  a  previous  case  in  which  it  was  decided  that  this  statute  does  not 
apply  to  writs  of  error  from  the  Supreme  Court.  Galloway  v.  Fort  Worth  Bank,  186 
if.  S.  177.  The  merits  of  the  decision  seem  to  depend  upon  the  relative  desirability  of 
a  strict  or  liberal  construction  of  the  statute.  The  lower  federal  courts  have  inclined 
to  apply  the  Act  to  writs  of  error  in  order  to  enable  the  poor  to  avail  themselves  of  all 
legal  remedies.  Cf  Reed  v.  Pennsylvania  Co,,  iii  Fed.  Rep.  714;  contra.  The  Presto, 
93  Fed.  Rep.  522.  And  in  this  position  they  have  the  support  of  several  of  the  state 
courts.  See  Falkenburj^h  v.  fones,  5  Ind.  290,  299.  On  the  other  hand,  the  dislike  of 
allowing  litigation  at  the  expense  of  others  has  induced  certain  courts  to  take  the 
opposite  position.  See  Moore  v.  Cooley  <Sr*  Blackman,  2  Hill  (N.  Y^)  412.  While 
there  is  very  great  weight  in  this  argument,  yet  it  might  be  maintained  that  Congress, 
in  aiding  the  poor  to  secure  their  legal  rights,  intended  a  complete  rather  than  a  partial 
remedy. 

Trial  —  Verdicts  —  Unanimity  of  Jury  upon  Grounds  of  Verdict.  —  In  an 
action  for  injuries  resulting  from  a  collision  with  the  defendant's  street-car  the  plaintiff 
alleged  several  respects  in  which  the  operation  of  the  car  had  been  negligent.  Instruc- 
tions requested  by  the  defendant  that  nine  of  the  jury,  the  number  necessary  for  a  verdict 
in  Missouri,  must  agree  upon  one  or  more  of  the  specifications  of  negligence  before  find- 
ing for  the  plamtiff,  were  refused.  Held,  that  there  is  no  error.  Holden  v.  Missouri  Rd, 
Co,,  84  S.  W.  Rep.  133  (Mo.,  St.  Louis  Ct.  App.) ;  Wacker  v.  St,  Louis  Transit  Co.,  84 
S.  W.  Rep.  138  (Mo..  St.  Louis  Ct.  App.). 

By  a  Missouri  statute  the  jury  are  required  in  certain  classes  of  suits,  including  the 
cases  under  consideration,  to  render  a  general  verdict.  Mo.  Rev.  St.  c.  8,  §  721.  As 
they  cannot  be  expected  to  agree  upon  all  the  varied  issues  of  fact  involved,  how  far 
unanimity  shall  be  required  upon  the  grounds  of  this  verdict,  if  at  all,  would  seem  a 

?[uestion  of  decree.  It  may  be  objected  that  unless  there  is  agreement  upon  such 
undamental  allegations  as  those  in  the  principal  cases,  there  is  no  real  una- 
nimity and  no  common  basis  for  a  verdict.  Cf.  Parrott  v.  That  her,  9  Pick.  (Mass.) 
426;  Biggs  V.  Barry,  2  Curt.  (U.  S.)  259.  There  is  here,  however,  but  one  cause  oif 
action  and  one  main  issue,  the  negligence  of  the  defendant.  Brownell  v.  Pacific  Rd,  Co., 
47  Mo.  239.  Therefore  the  court  reasons  with  fairness  that  to  give  the  requested  in- 
struction would  be  to  require  indirectly  a  special  verdict,  and  that  the  mental  opera- 
tions by  which  the  general  verdict  is  reached  are  not  for  the  court  to  control.  See 
Murray  v.  New  York,  etc.,  Co.,  96  N.  Y.  614. 

Trusts  —  Resulting  Trusts  —  Effect  of  Grant  for  Illegal  Purpose. — 
The  plaintifi*,  in  order  to  escape  taxation,  fraudulentlv  took  certain  securities  for  loans 
in  his  son's  name.  The  son  subsequently  discoverea  the  fact  and  took  possession  of 
the  securities.  The  plaintiff  brought  a  Dill  in  equity  praying  that  the  securities  be 
impressed  with  a  trust  for  him.  Held,  that  a  resulting  trust  arises  in  favor  of  the 
plaintiff.    Monahanv.  Monahan,  59  Atl.  Rep.  169  (Vt.). 

As  a  general  rule,  where  parties  are  in  pari  delicto  neither  can  recover  against  the 
other.  Taylor  v.  Chester,  4  Q.  B.  309.  At  law,  however,  the  plaintiff  is  not  barred  if 
he  does  not  have  to  disclose  his  own  wron^  in  the  pleadings.  See  Swan  v.  Scott,  1 1 
S.  &  R.  (Pa.)  155.  In  equity  it  is  doubtful  if  this  limitation  would  applv,  if  the  plain- 
tiff's wrong  appeared  in  the  presentation  of  the  case,  because  equity  will  not  aid  one 
who  does  not  come  with  clean  hands,  where  his  wrong  was  part  of  the  same  transac- 
tion. Cadtnan  v.  Horner,  \^  Ves.  Jun.  10.  On  this  ground  the  principal  case  seems 
wrong.  A  stronger  objection  may  be  urged.  Where  a  parent  pays  the  purchase  money, 
but  takes  title  in  the  child's  name,  a  presumption  arises  that  the  transaction  was  in- 
tended as  an  advancement  to  the  child.  Respass  v.  /ones,  102  N.  C.  ^.  Here  the  plain- 
tiff could  rebut  the  presumption  only  by  evidence  that  he  intended  the  transaction  as  a 


Digitized  by 


Google 


548  HARVARD  LAW  REVJEJV^ 

device  to  evade  taxation.  Where  proof  of  his  Ulegal  purpose  is  essential  to  the  estab- 
lishment of  his  case  it  seems  clear  tnat  equity  shodd  not  aid  him.  Cf,  Roberts  v.  Lund, 
45  Vt.  82. 

Trusts  —  Validity  —  Cestui  to  bk  Dkterii ined  by  Trustee.  —  A  fund  was 
beaueathed  to  the  Bishop  of  Utah  on  trust  to  erect  therewith  a  church  and  rectory  at 
such  place  as  the  bishop  should  select.  Held^  that  the  trust  is  invalid  for  indefinite- 
ness.    Mount  v.  Tuttle,  99  N.  Y.  App.  Div.  433.    See  Notes,  p.  529. 

Wills  — C0N.STRUCT10N  — Implied  Devise.  —  A  testator  willed  that  after  the 
death  of  his  wife  his  land  should  go  to  two  of  his  four  co-heiresses,  ffeldy  that  during 
the  life  of  his  widow  the  land  descends  as  intestate  property.  In  re  WUlatts,  21 
T.  L.  R.  194  (Eng.,  Ch.  D.). 

A  devise  or  bequest  to  the  testator's  heir,  or  next  of  kin  after  the  death  of  A,  gives 
A  a  life  estate  by  implication.  Y.  B.  13  Hen.  VII.  17,  pi.  22;  see  Macy  v.  Sepwyer^  66 
How.  Pr.  (N.  Y.)  381.  But  where  the  gift  is  to  one  otner  than  the  testator's  heir  or 
next  of  kin  after  the  death  of  A,  the  estate  durine  A's  life  goes  to  the  testator's  heir 
or  legal  representatives.  Stevens  v.  Hale^  2  Drew.  &  Sm.  22.  The  decision  in  the  latter 
case  is  a  result  of  the  ordinary  principle  that  property  undisposed  of  by  will  passes 
as  intestate  property.  Since,  however,  a  strict  application  of  this  prindple  to  the 
former  case  would  make  the  testator  practicallv  intestate  as  to  this  property,  the  courts 
construe  the  will  as  givine  a  life  estate  to  A  oy  implication  ;  for  otherwise  the  clause 
would  be  a  nullity.  Cf,  Bacon,  Uses,  Rowers  ed.,  223  n.  But  in  the  principal 
case  there  is  1^0  need  for  such  a  construction,  as  the  ordinary  one  would  not  result  in 
intestacy.  The  decision,  then,  appears  correct,  and  avoids  any  onfortunate  litigation 
over  what  the  testator  might  have  meant  but  did  not  say. 

Wills —  Nuncupative  Wills  — Meaning  of  Phrase  "Last  Sickness.**- 
A  statute  gave  validity  to  a  "  verbal  will  made  in  the  last  sickness  "  of  the  testator. 
The  deceased,  during  an  illness  which  he  expected  would  prove  fatal,  gave  verbal 
directions  for  the  disposition  of  his  property.  At  that  time  he  had  the  opportunity  to 
make  a  written  will ;  and  his  death,  though  from  the  same  illness,  did  not  occur  until 
sixteen  days  later.  Held,  that  the  directions  constitute  a  valid  verbal  will.  Baird  v. 
Bairdt  79  Pac.  Rep.  163  (Kan.). 

The  Statute  of  Frauds  declared  nuncupative  ^ills  invalid  unless  "  made  in  the  last 
sickness  of  the  deceased."  In  most  jurisdictions  identical  statutory  phrases  have  been 
construed  as  meaning  in  extremis.  Prince  v.  HazUton^  20  Johns.  (N.  Y.)  502 ;  Carrotl 
V.  Bonham^  42  N.  T.  £q.  625.  That  the  testator  at  or  after  the  time  of  speaking  the 
testamentary  words  had  a  reasonable  opportunity  to  execute  a  written  will,  is  held 
fatal  to  the  validity  of  the  verbal  one.  Scarf e  v.  Emmons,  84  Ga.  619.  Another  inter- 
pretation considers  the  requirement  satisfied  if  the  deceased  spoke  the  words  at  any 
time  during  the  particular  illness  which  resulted  fatally  and  when  impressed  with  the 
probability  of  death.  Harrington  v.  Stees,  82  111.  50;  Nolan  v.  Gardner,  7  Heisk. 
(Tenn.)  215.  The  former  position  seems  preferable.  In  order  that  the  safeguards  of 
a  written  will  may  not  be  too  easily  avoided,  it  would  seem  that  nuncupative  wills 
should  take  effect  only  if  made  in  extremis  ;  and  whether  or  not  one  was  so  made  should 
depend  on  the  extent  of  the  opportunity  to  make  a  written  will  rather  than  on  the  precise 
length  of  the  interval  before  death.  The  testator's  anticipation  of  death  should  be 
material  only  as  evidence  of  the  testamentary  intention. 

Witnesses — Competency  —  Contract  with  Deceased. — The  New  York  Code 
provided  that  a  person  interested  in  the  event  of  the  suit  or  a  person  from,  through,  or 
under  whom  sucn  interested  person  derived  his  interest  should  not  testify  against  the 
executor,  as  to  any  personal  transaction  with  the  deceased.  Notwithstanaing  this  pro- 
vision the  mother  of  an  illegitimate  son  was  allowed  to  testify,  in  an  action  by  the  child, 
to  a  promise,  made  to  her,  by  the  deceased  father,  to  leave  one  hundred  thousand  dol- 
lars to  her  son.    Held,  that  this  is  error.     Rousseau  v.  Rouss,  180  N.  Y.  116. 

It  is  a  doctrine  of  long  standing  in  New  York  that  the  beneficiary,  under  a  contract 
between  third  parties,  cannot  sue  unless  the  promisee  is  interested  in  his  recovery. 
Vrooman  v.  Turner,  69  N.  Y.  280.  Such  a  suit  is  allowed,  however,  where  the  prom- 
isee's interest  is  no  greater  than  that  of  the  mother  in  the  principal  case.  Cf,  Toddy. 
Weber,  95  N.  Y.  181.  But  such  an  interest  is  not  enough  to  debar  one  from  testifying 
as  a  "i>erson  interested"  under  the  Code.  Cf,  Connelly  v.  O* Conner,  117  N.  Y.  91. 
This  is  a  peculiar  and  somewhat  confusing  gradation  of  interest.  The  ground  now 
taken  by  the  court  is  that  the  child's  interest  was  derived  through  the  mother,  as  she 
furnished  the  consideration  which  made  the  promise  binding.  This  denies  the  simple 
view  that  an  interest  cannot  be  derived  from  one  by  whom  it  was  never  held;  and  re- 
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verses  two  prior  decisions  on  the  same  point.  Bouton  t.  Welch^  170  N.  Y.  C51 ;  Soduilv, 
Kidd^  64  Hun  (N.  Y.)  58 j.  It  would  seem  unfortunate  that  these  latter  holdings  have 
been  disturbed,  for,  even  if  the  question  were  res  itttegra^  they  would  appear  to  furnish 
the  more  reasonable  construction  of  the  Code. 


BOOKS   AND    PERIODICALS. 

I.  LEADING  LEGAL   ARTICLES. 

Reserved  Power  of  State  to  Control  Corporation. — The  theo- 
retical basis  of  the  staters  power  to  alter  or  modify  corporate  charters,  the 
express  reservation  of  which  has  been  common  since  the  decision  of  the  Dart- 
mouth College  case,  is  analyzed  in  a  series  of  three  articles  in  the  American 
Law  Register.  The  Limitations  of  the  Power  of  a  State  under  a  Reserved 
Right  to  Amend  ox  Repeal  Charters  of  Incorporation^  by  Horace  Stem,  53  Am. 
L,  Reg.  I,  73,  14s  (Jan.-Mar.  1905).  The  author  asserts  that  if  his  contentions 
be  correct,  **  almost  the  entire  law  on  the  subject  of  the  control  of  the  state  over 
corporations  must  be  rewritten."  He  attacks  the  decision  in  the  Dartmouth 
College  case,  and  would  prefer  to  rest  it  upon  a  ground  different  from  that 
which  the  court  assigned  as  the  basis  for  its  conclusion.  The  line  of  argument 
pursued  may  be  briefly  summarized  as  follows :  The  incorporators  to  whom  a 
charter  is  issued  have  previously  formed  among  themselves  a  contract  analogous 
to  that  of  a  partnership.  The  terms  of  this  apeement  prescribe  the  scheme  of 
organization  and  membership.  Its  validity  is  independent  of  the  legislative  act 
of  incorporation.  Whether  or  not  the  charter  which  confers  the  franchise  of 
incorporation  is  a  contract  between  the  state  and  the  incorporators,  any  statute 
which  impairs  the  obligation  of  this  contract  previously  made  between  the  in- 
corporators is  unconstitutional.  The  act  of  the  legislature  of  New  Hampshire  in 
amending  the  charter  of  Dartmouth  College,  so  as  to  increase  the  number  of  trus- 
tees, violated  the  preliminary  contract  by  which  the  original  incorporators  agreed 
among  themselves  that  the  number  of  trustees  should  oe  twelve  and  no  more. 

The  writer  proceeds  to  point  out  that  under  the  view  generally  accepted  since 
Marshall's  famous  opinion,  the  state,  as  a  contracting  party  to  the  charter, 
ought  to  be  regarded  as  acting  in  a  private,  not  a  sovereign,  capacity.  Like- 
wise the  power  reserved  by  statute  to  amend  or  repeal  a  charter  is  to  be  con- 
sidered "  a  power  reserved  by  the  state  as  a  private  party  to  a  contract,  and  not 
as  a  sovereign  agency  of  government."  The  legal  position  of  the  state  with 
reference  to  the  charter  therefore  becomes  identical  with  that  of  a  private  indi- 
vidual who  in  his  contract  has  reserved  the  right  to  rescind  at  his  pleasure. 

The  distinction  between  these  two  contracts  —  one  between  the  state  and 
the  incorporators,  the  other  between  the  incorporators  themselves  —  should, 
in  the  author's  opinion,  determine  the  limits  of  the  revoking  power  of  the  state. 
On  the  one  hand,  the  state  should  be  able  to  alter  or  revoke  all  rights  conferred 
in  the  charter,  including  the  franchise  to  exist  as  a  corporation.  It  should  have 
the  right  to  impose  any  condition  it  chose  upon  the  corporation,  and  to  provide 
that  compliance  therewith  should  be  the  price  of  the  continued  enjoyment  of  the 
franchise.  Thus  the  state  should  have  power  to  recall  the  right  to  regulate  its 
rates  conferred  by  charter  upon  a  public  service  corporation,  and  to  refuse  to 
allow  it  to  exact  reasonable  charges  or  any  charges  at  all  for  its  services.  But 
on  the  other  hand,  the  state  should  not  be  able  to  deprive  the  corporation  of  its 
property  or  rights  which  are  not  conferred  by  the  charter.  The  state,  not  being 
party  to  the  contract  of  the  incorporators  inter  se^  should  be  unable  to  reserve 
or  exercise  a  power  to  alter  such  contract ;  hence  the  internal  management  of 
the  corporation  and  the  rights  of  its  members,  as  detei^ined  by  the  contract 
made  prior  to  the  act  of  incorporation,  it  should  not  be  within  the  power  of  the 
state  to  modify. 


Digitized  by 


Google 


550  HARVARD  LAW  REVIEW. 

State  Corporation  as  Party  in  Fedbral  Courts.  —  The  increasing 
frequency  with  which  state  corporations  are  appearing  as  parties  in  the  federal 
courts  cauls  forth  a  timely  and  suggestive  expression  of  opinion  from  the  Hon. 
Francis  E.  Baker,  Judge  of  the  Seventh  Circuit  Court  of  the  United  States. 
The  State  Corporation  as  a  Party  in  Federal  Courts^  13  Am.  Law.  7  (Jan.  1905). 
Since  a  corporation  is  held  not  to  be  a  "citizen,**  it  has  been  necessary,  in  order 
to  bring  corporations  within  the  '*  citizenship  "  jurisdiction  of  the  federal  courts, 
to  look  behind  the  corporate  entity  and  take  cognizance  of  the  rights  of  the  stock- 
holders as  citizens.  The  law  arising  from  this  necessity  has  gone  through  three 
successive  stages,  according  to  Judge  Baker.  The  first,  represented  by  Bank 
of  U.  S.  V.  Devcaux  (5  Cranch  [U.  S.]  61),  established  a  rebuttable  presump- 
tion, at  that  time  in  the  main  true  in  fact,  that  a  corporation  is  composed  of  citi- 
zens of  the  chartering  state.  But  with  the  increased  facilities  for  travel  and 
intercommunication  between  the  states,  and  the  resultant  diversity  of  citizenship 
among  the  stockholders  of  corporations,  came  the  need  of  adjusting  the  rule  to 
these  new  conditions.  Accordingly,  the  second  stage  was  reached  in  the  case 
of  Louisville,  etc.,  R.  R.  Co.  v.  Letson  (2  How.  [U.  S.]497)  which  adopted  the 
view  that  a  corporation  being  an  artificial  person  created  by  the  state  is,  as  such, 
deemed  to  be  a  citizen  of  that  state  for  the  purpose  of  suing  and  being  sued. 
This  fiction,  however,  appears  almost  uniformly  in  subsequent  cases  as  an  irre- 
buttable presumption  that  the  stockholders  of  a  corporation  are  citizens  of  the 
chartering  state,  and  in  that  form  it  receives  the  writer's  support.  The  distin. 
guishing  features  of  the  third  stage  are  the  migratory  and  consolidated  corpora- 
tions holding  charters  from  two  or  more  states.  After  considerable  diversity 
of  decision,  the  plurality  conception  of  these  corporations  as  having  separate 
existence  in  each  of  the  chartering  states  seems  lor  the  purposes  of  determin- 
ing federal  jurisdiction  to  be  now  in  the  ascendancy,  although  it  is  not  clear 
whether  the  fiction  of  citizenship  attaches  to  any  one  of  the  chartering  states  as 
a  matter  of  choice  or  is  limited  to  the  state  of  original  charter.  Chicago^  etc.^ 
Ry,  Co.  V.  Whittony  13  Wall.  (U.  S.^  270;  Southern  Ry,  Co.  v.  Allison,  190 
U.  S.  326.  In  either  event  access  to  the  federal  courts  is  thereby  often  afforded 
in  a  chartering  state  even  for  the  settlement  of  controversies  with  the  citizens 
of  that  state.  This  view,  in  Judge  Baker's  opinion,  is  indefensible.  With  re- 
spect to  migratory  corporations,  it  disregards  the  limitation  which  at  the  outset 
justified  the  fiction,  namely,  the  existence  of  the  corporation's  principal  offices 
and  business  headquarters  within  the  chartering  state;  with  respect  to  consoli- 
dated corporations,  it  overrides  the  solidarity  conception  which  has  always  pre- 
vailed in  non-jurisdiction  cases. 

The  conclusions  submitted  by  Judge  Baker  as  applicable  to  corporations 
holding  charters  from  two  or  more  states  are,  briefly  stated,  that  the  solidarity 
conception  should  be  true  in  law  as  it  is  in  fact;  that  the  habitat  of  such  a  coi^ 
poration  should  be  regarded  as  co-extensive  with  its  charters ;  and  that  the  irre- 
buttable presumption  should  be  that  such  a  corporation,  having  its  headquarters 
within  its  habitat,  is  composed  jointly  of  citizens  of  the  several  chartering  states. 


Wireless  Telegraphy  in  War. —  Some  questions  of  novelty  and  im- 
portance in  international  law  have  been  raised  by  two  incidents  of  tne  Russo- 
Japanese  war.  The  first  of  these  was  the  installation  and  operation  by  Russia, 
during  the  siege  of  Port  Arthur,  of  a  wireless  telegraphic  station,  situated  in 
Chinese  territory,  and  used  to  transmit  messages  from  the  blockaded  city  to  St. 
Petersburg.  The  other  was  the  publication  in  April,  1904,  of  a  note  addressed 
to  the  neutral  powers,  which  stated,  in  substance,  that  the  Russian  government 
proposed  to  treat  as  spies  all  war  correspondents  making  use  of  wireless  teleg- 
raphy within  the  zone  of  Russian  naval  operations.  These  instances  of  the 
bearing  of  wireless  telegraphy  upon  the  rights  and  obligations  of  neutrals  and 
belligerents  are  discussed  in  a  recent  article  by  an  acknowledged  authority. 
Wireless  Telegraphy  in  War,  by  T.  S.  Woolsey,  14  Yale  L.  J.  247  (March, 
1905).     The  author's  conclusion  \tk  regard  to  the  first  incident,  that  China  was 


Digitized  by 


Google 


BOOKS  AND  PERIODICALS.  55 1 

under  a  duty  to  prohibit  the  establishment  and  operation  of  the  wireless  station, 
seems  to  be  warranted  by  an  analogous  precedent.  During  our  own  war  with 
Spain,  the  British  government,  acting  upon  the  opinion  of  the  legal  advisers 
ot  the  crown,  refused  us  permission  to  land  at  Hong  Kong  a  cable  from  Manila, 
to  be  used  in  the  prosecution  of  the  war.  It  will  scarcely  be  disputed  that  no 
distinction  can  be  taken  between  the  cable  and  the  wireless  telegraph  as  a  means 
of  communication.  Mr.  Woolsey  forcibly  contends,  however,  that  a  different 
rule  must  apply  to  cases  of  the  use  by  a  tJelligerent  of  a  telegraphic  system  that 
has  been  in  operation  for  some  time.  There  a  neutral  nation  should  be  under 
no  obligation  to  interfere,  because  the  use  for  purposes  of  war  is  purely  inci- 
dental to  the  commercial  character  of  the  plant. 

From  the  position  taken  in  the  Russian  note,  the  writer  dissents.  News- 
paper correspondents  who  are  found  making  use  of  the  wireless  telegraph  to 
transmit  news  to  their  employers  cannot,  in  his  opinion,  be  legally  treated  as 
spies,  for  they  lack  two  essential  elements,  —  a  disguise  and  an  intent  to  inform 
one  of  the  belligerents.  Mr.  Woolsey  comes  finally  to  the  conclusion  that  the 
only  feasible  mode  by  which  belligerents  may  rij^httuUy  control  the  use  of  wire- 
less telegraphy  by  correspondents  is  by  prohibiting  it  within  the  zone  of  mili- 
tary and  naval  operations,  under  penalty  of  confiscation  of  the  instruments  used. 
The  opinion  is  based  upon  the  premise  that  this  is  the  only  method  by  which 
a  belligerent  may  preserve  its  conceded  right  to  censorship.  There  seems  to 
be  no  precedent  in  point.  It  is,  however,  but  reasonable  that  a  nation  at  war 
should  be  free  from  the  disadvantage  of  having  its  plans  come  prematurely  to 
the  enemy's  knowledge ;  and  if  it  is  proved,  as  Mr.  Woolsey  seems  to  think  it 
will  be,  that  no  method  short  of  absolute  prohibition  of  the  use  of  the  wireless 
telegraph  will  safeguard  this  right,  the  soundness  of  his  conclusion  must  be 
conceded. 


Abolition  of  thk  Professional  Criminal,  The.  H,  J,  B.Montgomery,  Advo- 
cating prompt  assistance  of  the  released  convict  in  obtaining  work,  as  the  best  way 
to  reduce  the  number  of  professional  criminals.    30  Law  Mag.  &  Rev.  188. 

Acquisition  de  la  Possession  par  Repr^sentant  en  Droit  Romain.  Georges 
Cornil.  Discussing  disputed  theories  in  the  Roman  law  of  acquisition  of  posses- 
sion through  another.    7  Rev.  de  Droit  Internat.  80. 

Acquisition  du  Territoire  et  lb  Droit  International,  L*.  II.  Ernest  Nys, 
Examining  the  methods  of  acquiring  territory  not  a  part  of  a  civilized  state. 
6  Rev.  de  Droit  Internal.  604.  III.  Treating' of  protectorates,  spheres  of  influ- 
ence, and  disguised  forms  of  domination  in  uncivilized  regions.    7  ibid.  53. 

Adjective  Law  of  the  Smritis,  The.  (The  Hindu  I^w  of  Procedure.)  /.  R, 
Gkarpure.    7  Bombay  L.  Rep.  2. 

De  L*AuTORiTfe  et  de  l'Execution  des  Jugemknts  Strangers  en  France. 
I.  P,  de  Paepe,  First  of  a  series  of  articles  on  the  validity  and  enforcement  of 
foreign  judgments  in  France.     7  Rev.  de  Droit  Internat.  5. 

Citizenship  of  the  United  States  as  a  Legal  Status.  Emlin  McClain, 
Containing  an  intimation  that  inhabitants  of  our  new  possessions  are  citizens.  13 
Am.  I^w.  57. 

Civil  Death  in  Virginia:  Suits  against  Felons.  W.  Allen  Perkins,  Conclud- 
ing that  there  is  no  civil  death  in  Virginia,  and  that  a  felon  can  be  sued  under 
Virginia  Code      10  Va.  L.  Reg.  849. 

Comparative  Roman  Law.     II.    James  Williams,    30  Law  Mag.  &  Rev.  149. 

Constitutional  Limitations  on  Primary  Election  Legislation.  Floyd  R, 
Mechem.  Reviewing  the  decisions  and  concluding  that  legislatures  have  power  to 
pass  all  laws  requisite  for  reasonable  regulation.    3  Mich.  L.  Rev.  364. 

Distinction  entre  la  Possession  et  la  Detention,  La.  Georges  Cornil,  A 
comparative  study  of  the  distinction  in  modern  civil  law  between  natural  and  civil 
possession.    6  Rev.  de  Droit  Internat.  646. 

Doctrine  of  Lis  Pendens  as  Applied  in  India,  and  its  Application  to 
Sales  in  Execution  of  Decrkes,  The.  Abdul  Karim  Khan,  (Continued.) 
2  Allahabad  L.  J.  19,  35. 

Doctrine  of  Previous  Jeopardy.  Elmer  £.  Scott.  An  article  collecting  all  the 
authorities.    60  Cent.  L.  J.  191. 
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Dub  Procbss  of  Law.  Sanford  B.  Ladd,  A  brief  discussion  showing  the  impossi- 
bility of  exact  definition  of  the  phrase  and  the  attitude  of  the  Supreme  Court. 
9  Kansas  City  Bar  Monthly  3. 

Ecclesiastical  Jurisdiction  in  England,  Thb.  Edwin  Maxey,  A  short  his- 
torical sketch  of  its  development.    3  Mich.  Ln  Rev.  360. 

Elements  and  Measure  of  Damages  in  an  Action  by  a  Depositor  against 
A  Bank  for  the  Wrongful  Dishonor  of  his  Check.  Glenda  Burke  Slay- 
maker,    60  Cent.  L.  J.  144. 

Federal  Control  of  Corporations  Doing  an  Interstate  Business.  E.  Hilton 
Jackson,  Referring  to  the  first  annual  report  of  the  Commissioner  of  Corpora- 
tions, James  R.  Gsu^eld.    4  Can.  L.  Rev.  166. 

Federal  Regulation  of  Corporations,  a  Dangerous  Departure.  John  E, 
Parsofu,  Contending  that  it  would  lead  to  too  great  a  change  in  our  political 
system.     18  Green  Bag  135. 

Federal  Regulation  of  Corporations,  a  Public  Necessity.  William  J.  Curtis. 
Maintaining  that  corporations  need  relief  from  continual  harassment  by  state 
legislatures.     18  Green  Bag  138. 

Fraudulent  Alteration  of  Cheques,  The.  N.  G.  Pilcher.  Maintaining  in  ad- 
verse criticism  of  a  local  case  that  (i)  negligence  of  drawer  should  protect  the 
bank;  (2)  existence  of  negligence  should  be  left  to  the  jury.  2  Commonwealth  L. 
Rev.  57. 

Fraudulent  Warehouse  Receipts  and  Bankers*  Rights  thereunder.  Chtu, 
M.  Holt,  Discussing  the  subject  under  the  Quebec  Civil  Code.  4  Can.  L.  Rev. 
107. 

Individualism  and  Legal  Procedure,  Walter  Storrs  Clark,  A  comment  upon  the 
slowness  of  legal  procedure  in  America,  ascribing  it  to  the  desire  to  protect  the 
individual.     14  Yale  L.  J.  263. 

Inter-State  Service  of  Process.  71  R,  Bavin,  Upholding  the  Australian  federal 
statute.    2  Commonwealth  L.  Rev.  61. 

Judicial  Usurpation  of  Power.  Camm  Patteson.  Advocating  limited  tenure  of 
office  and  popular  election  of  judges  of  the  Supreme  Court;  deprecating  the 
growing  use  of  injunctions ;  ana  discussing  the  case  of  South  Dakota  v.  North 
Carolina.    10  Va.  L.  Reg.  855. 

Land  Tenure  in  the  Isle  of  Man.    G.  A.  Ring,    jo  Law  Mag.  &  Rev.  129. 

Law  of  Ancient  Lights  and  its  Reform,  The.  J.  Andrew  Strahan.  Pointing 
out  the  unreasonableness  of  the  English  law  on  this  subject  and  suggesting 
reformative  legislation.    30  Law  Mag.  &  Rev.  181. 

Legal  Status  of  Japanese  Women.  II.  R.  Vashon  Rogers.  4  Can.  L.  Rev. 
116. 

Legal  Status  of  the  Philippines,  The—as  Fixed  by  the  Recent  Decision 
of  the  Supreme  Court  in  the  Jury  Trial  Cases.  Lebbeus  R.  Wiljley.  Sug- 
gesting that  constitutional  provisions  relating  to  fundamental  rights  should  extend 
to  the  Philippines,  while  those  relating  to  such  matters  as  meuods  of  procedure 
and  forms  of  judicial  trial  should  not.     14  Yale  L.  J.  266. 

Liability  of  an  Employer  for  the  Torts  of  an  Independent  Contractor. 
II.  C.  B.  Labatt.  A  monograph  covering  187  pages,  treating  cases  in  which  liabil- 
ity is  imputed  to  the  employer.    41  Can.  L.  J.  49. 

Life  Insurance  and  Death  at  the  Hands  of  the  Law.  H,  N,  G,  Main- 
taining view  that  recovery  should  be  allowed.    8  L.  Notes  465. 

Limitations  of  the  Action  of  Assumpsit  as  Affecting  the  Right  of  Action 
OF  THE  Beneficiary,  The.  I.  Crawford  D.  Henin^,  Arguing  that  the  Eng- 
lish rule  that  the  beneficiary  cannot  recover  in  assumpsit  is  a  matter  of  adjective 
rather  than  substantive  law.    52  Am.  L.  Reg.  764 ;  53  ibid,  112. 

Limitations  of  the  Power  of  a  State  under  a  Reserved  Right  to  Amend 
OR  Repeal  Charters  of  Incorporation.  Horace  Stem.  53  Am.  L.  Reg.  i, 
73»  14S'    See  supra. 

Married  Women's  Property  Law  in  Ontario.    Geo,  S.  Holmested,    25  Can.  I-  T. 
105. 

Notice  of  Acceptance  in  Contracts  of  Guaranty.  W.  P,  Rogers.  Contain- 
ing a  thorough  examination  of  all  the  cases  and  contending  that  the  requirement 
of  notice  in  contracts  of  guaranty  is  anomalous.    5  Columbia  L.  Rev.  215. 

Presumptions  and  Burden  of  Proof  in  Actions  against  Carriers  for  In- 
jury TO  Passengers  and  Damage  to  Freight.  R.  O.  Summerville.  60 
Cent.  L.  J.  123. 

Psychology  of  Negligence,  The.  Charles  Morse.  Contending  that  mental  atti- 
tude should  not  be  regarded  in  determining  the  existence  of  negligence,  and  that 
the  proper  standard  is  objective.    41  Can.  I^  J.  233. 
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Publication  op  Libel  by  Dictation  to  Stenographer.  Anotu  Taking  an  ad- 
verse view.    8  L.  Notes  467. 

Public  Regulation  of  Quasi-Public  Corporations.  Henry H.IngersoU.  Show- 
ing that  reasonable  control  of  such  corporations  is  leg[al  and  proper,  and  con- 
trasting the  Dartmouth  College  case  with  Munn  v,  Illinois.     14  Yale  L.  J.  255. 

Real  Property  Law  in  New  Zealand.  T.  F,  Martin.  Giving  details  of  statu- 
tory provisions  to  simplify  the  cumbersome  common  law  of  England  as  to  convey- 
ancing.   2  Commonwealth  L.  Rev.  49. 

Removal  of  Public  Officers  from  Office  for  Cause.  II.  Alonno  H,  Tuttie. 
3  Mich.  L.  Rev.  341. 

Resort  to  the  Judiciary  to  Preserve  the  Purity  of  Elections.  William 
E.  Hutton.  Discussing  a  recent  Colorado  case  and  the  extraordinary  jurisdiction 
over  elections  assumed  by  the  Supreme  Court  of  that  state.     18  Green  Bag  159. 

Res  Judicata  between  Co-Defendants.  K,  S.  Ramaswami  Sastri  Discussing 
and  classifying  the  decisions  upon  the  subject.    3  Madras  Leg.  Comp.  95. 

"  Rhapsody  of  Antiquated  Law,  A."  Margaret  Center  Klingelstnith,  An  appre- 
ciation of  Mr.  Maitland*s  recent  edition  of  the  Year  Books.     52  Am.  L.  Reg.  755. 

Several  Modes  of  Instituting  Criminal  Proceedings  in  Pennsylvania. 
John  C,  Bell,    61  Leg.  Int.  520. 

Sovereign  Litigants.  Albert  IV.  Gaines.  A  collection  of  cases  showing  that  sov- 
ereigns may  sue  in  foreign  courts  but  cannot  be  sued  unless  they  submit  to  juris- 
diction.    13  Am.  Law.  54. 

State  Protection  of  Subjects  Abroad.  F.B.  Brook.  Discussing  the  extent  to 
which  it  should  be  afforded  and  the  means  by  which  it  may  be  enforced.  30  Law 
Mag.  &  Rev.  157. 

The  Expansion  of  Constitutional  Powers  by  Interpretation.  Paul  Fuller, 
5  Columbia  L.  Rev.  193. 

Tort  Liability  for  Mental  Disturbance  and  Nervous  Shock.  Francis  M, 
Burdick.     c  Columbia  L.  Rev.  179. 

Transfer  of  Interests  in  Associations,  The.  I.  Transfer  of  a  Partner's 
Share.  George  Wharton  Pepper.  A  resum^  of  the  laws  governing  the  transfer 
of  interests  in  partnerships  and  shares  in  corporations.    52  Am.  L.  Reg.  738. 

United  States  Department  of  Justice,  The.  John  A.  Fairlie.  Describing  the 
or^nization  and  duties  of  the  Department.    3  Mich.  L.  Rev.  352. 

Wife  Testifying  against  Husband's  Paramour  in  Adultery  Cases.  Edward 
W.  Faith.  Collection  of  authorities  and  discussion  of  principles  on  which  the  in- 
competency of  husband  and  wife  to  testify  against  each  other  is  based.  60  Cent 
L.  J.  164. 

Wireless  Telegraphy  in  War.  Theodore  Salisbury  Woolsey.  14  Yale  L.  J.  247. 
See  supra. 


II.    BOOK   REVIEWS. 

The  Publications  of  the  Selden  Society.    Vol.  XIX.     For  the  year 
1904.     Year  Books  of  Edward  II.,  Vol.  II.,  2  &  3  Edward  II.,  a.d. 
1308-9  and  1309-10.     Edited  by  F.  W.   Maitland.     London:    Bernard 
Quaritch.     1904.     pp.  xix,  244.    4to. 
The  appearance  of  a  second  volume  of  Professor  Maitland*s  Year  Books  of 
Edward  II.  is  a  welcome  supplementary  volume  of  the  Selden  Society *s  publi- 
cations for  the  year  1904.     The  Society  goes  beyond  its  promise  in  the  speed 
with  which  the  Year  Books  are  issued,  and  it  is  to  be  hoped  that  this  generosity 
mav  be  continued. 

We  turn  as  always  to  the  introduction  for  wise  and  witty  comment  on  the 
matter  contained  in  the  text.  In  this  introduction  Professor  Maitland  points  out 
again  the  ^adual  way  in  which  the  present  system  of  law  reporting  was  evolved. 
He  makes  it  quite  clear  that  the  first  reports  were  scattered  notes  of  cases  taken 
by  some  apprentice  who  happened  to  be  interested  in  a  particular  case,  and  that 
later  collections  of  such  notes  were  made  for  purposes  of  study,  and  that  the 
re^ar  reporting  of  the  transactions  in  the  court  came  later.  One  of  the  manu- 
scripts which  are  described  appears  to  be  an  interesting  earlv  example  of  a  collec- 
tion of  cases  made  for  the  purpose  of  instruction  in  law  by  tne  inductive  method. 
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The  cases  were  arranged  in  a  logical  order  under  the  proper  title,  and  appar- 
ently were  discussed  By  the  younger  apprentices  in  much  the  same  way  that 
the  cases  collected  for  them  are  now  discussed  by  students  in  our  own  schools. 
After  reporting  one  case,  the  writer  of  the  manuscript  goes  on  to  describe  the 
discussion  of  the  case  "in  the  Crib."  Richard  de  Aldirbury  and  John  Tre- 
vanion  are  named  as  engaging;  in  the  discussion.  They  were  young  apprentices 
at  law,  not  yet  engaged  in  the  actual  argument  of  cases  at  bar,  but  tney  were 
busy  counsel  several  years  later,  and  both  of  them  judges  of  the  Common  Pleas 
about  6  or  7  Edward  III. 

We  already  knew  that  the  case  system  was  commended  by  Coke,  but  we  are 
glad  to  learn  that  it  was  an  accepted  method  of  instruction  in  the  time  of  Bare- 
ford  and  Spigumel. 

This  volume  gives  added  proof  of  the  insufficiency  of  the  manuscript  from 
which  Majmard's  Year  Book  was  printed;  for  not  only  did  his  manuscript  con- 
tain only  about  one-third  of  the  cases  found  in  other  manuscripts  for  this  period, 
but  the  cases  which  it  did  contain  were  imperfectly  reported.  From  the  other 
manuscripts  and  from  the  record  Professor  Maitlana  is  able  to  correct  May- 
nard^s  errors,  and  to  add  many  interesting  decisions.  Most  of  the  cases,  of 
course,  turn  on  obsolete  questions  of  land  law;  but  there  is  a  considerable 
number,  particularly  among  the  new  cases,  of  much  historical  interest,  as 
well  as  some  practical  value.  For  instance,  in  one  of  the  new  cases  the 
plainti£F  brought  an  action  of  debt  for  the  penalty  of  a  bond  ;  the  defendant 
pleaded  that  he  had  tendered  performance,  and  agam  tendered  it  in  court.  The 
court  said :  "  With  what  equity  can  you  demand  this  penalty  ?  Were  you  to 
remain  askinj^  for  our  judgment,  you  would  not  come  by  your  debt  these  seven 
years  ;  for  a  judgment  of  the  law  is  not  to  be  given  in  that  sort  of  way."  Pro- 
fessor Maitland  points  this  out  as  an  early  example  of  equitable  action.  If  we 
could  have  reports  of  all  the  cases  during  the  thirteenth  century,  we  should 
probably  find  that  the  King's  court  exercised  much  greater  equitable  power 
anciently  than  it  did  after  the  Chancellor  began  to  usurp  judicial  functions. 
Glanville  states  with  great  precision  that  King  Henry  enjoinea  the  judges  of  his 
new  court  to  temper  the  law  with  equity ;  and  it  is  very  clear  that  the  common 
law  was  evolved  rrom  the  older  administrative  law  of  the  Normans  and  the  folk- 
law of  the  popular  courts  by  tempering  their  rigor  with  equity.  At  the  time  of 
Edward  II.  the  oridnal  equitable  impulse  was  still  felt.  In  another  new  case, 
which  was  a  writ  ot  trespass  for  disturbance  of  the  market,  the  judgment,  as 
we  learn  from  the  record,  included  an  injunction  against  future  disturbance. 
Doubtless  Professor  Maitland  is  right  in  suggesting  that  this  was  made  merely 
to  have  the  effect  of  stopping  the  defendants  from  raising  the  same  question 
over  again. 

May  Professor  Maitland  long  be  spared  to  send  us  an  annual  volume  such 
as  this.  J.  H.  B. 


PRINCIPES  DE  Droit  International  Priv6.  Par  A.  Pillet,  Professeur 
k  la  Faculty  de  Droit  de  Paris.     Paris :  Pedone,  1903.    pp.  xii,  586. 

During  the  past  dozen  years  Professor  Pillet  has  in  his  teaching  and  in  nu- 
merous articles  been  working  out  the  theory  of  Private  International  Law,  or 
Conflict  of  Laws,  which  he  now  presents  in  book  form.  It  is  an  especially  im- 
portant work  in  that  it  gives  the  matured  thought  of  a  Continental  scholar, 
trained  in  the  civil  law  and  familiar  with  the  writings  of  American  and  English 
jurists,  on  a  subject  of  great  importance,  as  to  the  basic  principles  of  which 
there  is  much  disagreement. 

The  book  is  one  of  theory,  written  by  a  man  who  believes  that  students  who 
are  not  first  good  theorists  will  be  poor  practitioners.  There  has  been  no  at- 
tempt to  make  it  a  manual  for  the  practising  lawyer  by  the  collection  of  all 
the  cases  on  every-day  subjects  ;  only  those  have  Men  retained  which  were  of 
use  in  developing  the  principles.  Nor  is  it  a  book  for  the  beginner.  But  all, 
whether  theorists  or  practical  men,  who  are  anxious  to  learn  the  foundations  of 
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the  law,  will  find  in  it  much  of  value,  even  though  tbey  may  differ  from  the 
conclusions  reached. 

As  was  to  be  expected  from  his  nationality  and  training,  the  author  in  many 
matters  runs  counter  to  accepted  common-law  theories  as  to  the  conflict  of  laws. 
He  regards  Private  International  Law  as  a  true  system  of  law,  and  rejects 
utterly  the  idea,  current  in  this  country  and  in  England,  that  its  basis  is  the 
comity  or  courtesy  of  nations,  which  leads  the  sovereign  to  tolerate  the  applica- 
tion on  his  soil  of  foreign  law  to  the  degree  rendered  desirable  by  international 
intercourse.     For  him  it  is  truly  a  branch  of  international  law. 

The  most  important  and  most  novel  part  of  the  book  is  the  author's  own 
theory  of  the  method  by  which  conflicts  of  laws  should  be  solved.  He  believes 
that  every  man  should  be  governed  by  one  law,  which  on  principle  should  be 
determined  by  nationality,  though  the  exigencies  of  practical  life  often  require 
that  it  shall  oe  the  law  of  the  domicile.  This  law  should  be  continuous,  that 
is  to  say,  it  should  govern  one  in  all  the  relations  of  life  everywhere.  But  there 
is  another  requisite  of  law,  that  it  should  be  general,  the  same  for  all  the  people 
in  a  given  country.  If  a  foreigner  comes  in  whose  personal  law  differs,  it  is 
obviously  impossible  to  have  both  continuity  and  generality  preserved.  Which 
shall  eive  way?  M.  Pillet  examines  the  object  of  the  law  in  question.  If  he 
finds  that  the  law  is  for  the  protection  of  the  private  person,  he  would  give  it 
extra-territorial  operation  and  preserve  its  continuity.  If,  however,  the  object 
of  the  law  is  the  good  of  society  as  a  whole,  the  interests  of  the  individual  must 
yield  and  continuity  be  sacrificed.  The  application  of  this  novel  theory  requires 
careful  consideration  of  the  real  object  of  a  law,  and  to  this  subject  an  im- 
portant part  of  the  work  is  devoted. 

Professor  Pillet  disclaims  any  idea  of  having  solved  all  the  problems  of  Pri- 
vate International  Law,  specifically  admitting  his  inability  to  settle  certain  ones 
on  any  theory.  But  there  is  no  question  that  he  has  produced  a  very  valuable 
and  stimulating  book. 


Constitutional  Law  in  the  United  States.  By  Emlin  McClain.  Lon- 
don and  Bombay :  Longmans,  Green  &  Co.     1905.     pp.  xxxviii,  438.    8vo. 

This  book  by  Judge  McClain  is  one  of  the  American  Citizen  Series  published 
by  Longmans,  Green  &  Co.  under  the  editorship  of  Professor  Albert  Bushnell 
Hart.  The  book  is  in  no  sense  a  law  book,  nor  does  the  author  intend  that 
it  should  be  so  considered.  In  his  preface  Judge  McClain  states  that  it  is 
**  intended  to  give  to  non-professional  students  an  intelligent  conception  of  the 
Constitutional  Law  of  the  United  States,  both  state  and  federal."  For  such 
students  the  book  is  undoubtedly  of  value.  Judge  McClain^s  scholarship  and 
ability  are  sufficient  guarantee  of  the  carefulness  and  thoroughness  of  the  work ; 
and  his  experience  both  on  the  bench  and  as  a  lecturer  on  Constitutional  Law 
at  the  State  University  of  Iowa,  puts  him  in  a  position  to  know  the  importance 
of  the  various  branches  of  constitutional  law,  and  the  best  way  in  which  to  give 
the  student  a  clear  understanding  of  it. 

He  has  approached  the  subject  from  the  viewpoint  of  the  historian.  Refer- 
ences are  made  to  English  and  Colonial  institutions,  so  far  as  is  necessary  to 
explain  the  nature  of  our  governments,  both  state  and  national.  But  though  he 
has  traced  the  sources  from  which  our  government  is  drawn,  and  the  way  in 
which  it  was  created,  Judge  McClain  has  not  written  a  mere  history  of  it,  nor  a 
mere  exposition  of  its  actual  working  at  the  present  day.  He  has  borne  in  mind 
that  our  constitutional  law  is  concerned  mostly  with  the  interpretation  of  written 
instruments,  in  themselves  more  or  less  unchanging,  and  he  has  shown  the  theo- 
ries underlying  the  interpretation  of  those  instruments,  as  well  as  the  value  and 
the  effect  of  the  precedents  that  exist  as  a  result  of  actions  and  decisions  of 
courts. 

Covering  the  subject  in  so  few  pages.  Judge  McClain  was,  of  course,  obliged 
to  condense  a  great  deal.  The  book,  consequently,  is  not  one  from  which  the 
untrained  reader  would  gain  much.     But  for  the  student  who  has  been  trained 
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in  the  history  of  England  and  of  the  United  States,  it  will  be  of  great  value  to 
supplement  and  complete  his  studies,  because  of  its  conciseness,  and  because 
it  is  written  by  a  trained  jurist  who  knows  whereof  he  speaks,  both  theoretically 
and  practically. 

A  select  bibliography  is  prefixed  to  the  main  body  of  the  work,  giving  the 
standard  works  on  the  general  subject  matter  of  constitutional  law  and  history. 
The  bibliography  is  divided  under  the  headings  of  Constitutional  History, 
Formation  and  Adoption  of  Federal  and  State  Constitutions,  Theory  of  Our 
Government,  Description  of  the  Actual  Government  in  the  United  States,  Tech- 
nical Works  on  Constitutional  Law,  and  Judicial  Decisions.  At  the  beginning 
of  each  chapter  are  references,  not  cited  as  authorities  for  the  statements  in 
those  chapters,  but  intended  to  serve  as  sugfi;estions  for  collateral  reading.  In 
the  course  of  the  book,  most  of  the  leading  decisions  of  the  Supreme  Court  on 
the  more  important  points  of  constitutional  law  are  referred  to. 

An  appendix  of  documents  contains  extracts  from  Magna  Charta,  the  English 
Bill  of  Rights,  the  Virginia  Bill  of  Rights,  the  Declaration  of  Independence, 
the  Articles  of  Confederation,  the  North  West  Ordinance  and  the  Constitution 
of  the  United  States. 


The  Organization  and  Management  op  Business  Corporations.  By 
Walter  C.  Clephane.  St.  Paul,  Minn. :  West  Publishing  Co.  1905. 
pp.  xxvi,  246.    8vo. 

This  book  is  a  result  of  a  frequently  urged  demand  for  law  school  instruc- 
tion in  the  practical  application  of  legal  principles.  It  is,  therefore,  intended 
primarily  for  students.  The  author  designs  also  to  assist  lawyers  who  have 
not  had  the  advantage  of  practical  corporation  office  work  and  laymen  who  are 
officers  of  corporations.  He  makes  no  effort  to  deal  to  any  extent  with  the 
principles  of  corporation  law,  but  confines  himself  to  directions  and  suggestions 
as  to  the  actual  forming  and  carrying  on  of  corporate  bodies. 

With  these  aims  and  purposes  in  view,  he  discusses  first  at  considerable 
length  the  general  corporation  laws  of  a  number  of  the  states  that  he  regards 
as  the  most  favorable  for  the  formation  of  business  corporations,  emphasizing 
the  importance  of  choosing  for  the  domicile  of  a  particular  corporation  a  state 
in  which  the  incorporators  may  accomplish  their  purposes  with  the  maximum 
benefit  and  the  minimum  liability  and  expense.  He  then  takes  up  in  succes- 
sive chapters  the  formation  of  the  corporation  and  the  proceedings  at  the  meet- 
ings respectively  of  incorporators,  directors,  and  stockholders.  The  book  ends 
with  one  chapter  on  the  amendment  of  charters  and  another  devoted  to  the 
important  topic  of  reorganization.  Somewhat  more  than  one-fourth  of  its  pa^es 
are  given  up  to  the  forms  to  be  used  at  the  various  stages  in  the  organization 
and  management  of  the  corporation.  In  view  of  the  fact  that  the  tiook  is  in- 
tended for  use  in  various  jurisdictions,  it  would  have  been  obviously  impracti- 
cable to  attempt  to  gather  together  all  of  the  forms  that  could  conceivably  be 
desired.  At  the  same  time  Professor  Clephane  has  collected  a  number  that 
might  be  found  useful  in  any  state,  and  for  these,  as  well  as  for  the  careful 
directions  by  which  they  are  accompanied,  it  is  believed  that  the  book  should 
be  of  considerable  value  to  the  young  practitioner  and  of  much  interest  to  the 
student. 


Select  Statutes,  Cases,  and  Documents  to  Illustrate  English  Con- 
stitutional History,  1660-1832,  with  a  supplement  from  1 832-1 894. 
Edited  by  C.  Grant  Robertson.      New  York:   G.   P.  Putnam's  Sons. 
London :  Methuen  &  Co.     1904.     pp.  xviii,  452.    8vo. 
This  volume  contains  the  ^eat  English  statutes  and  cases  since  1660  in 
which  those  rights  of  the  subject  to  freedom  of  thought,  of  speech,  and  of 
action  which  are  to-day  unquestioned,  were  established  and  confirmed.     Such  a 
collection  is  of  interest  to  the  lawyer  as  a  student  of  constitutions  and  govem- 
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ments  rather  than  as  a  practitioner.  Particular  attention  may  be  called  to  the 
statute  4  Geo.  II.  c.  26  (1731)1  found  on  page  123,  which  recites  that  **many 
and  great  mischiefs  do  frequently  happen  to  the  subjects  of  this  kingdom  from 
the  proceedings  in  the  courts  of  justice  being  in  an  unknown  language/'  and 
provides  that  from  and  after  March  25,  1733,  all  pleadings  and  court  proceed- 
ings shall  be  *'  in  the  English  tongue  and  language  only,  and  not  in  Latin  or 
French/'  under  penalty  of  a  fine  of  fifty  pounds  imposed  upon  the  person 
offending  against  the  act.  Fox's  Libel  Act,  providing  that  in  indictments  for 
libel  the  jury  may  give  a  general  verdict  upon  the  whole  matter  put  in  issue,  is 
another  interesting  statute  found  in  the  collection.  The  cases  in  the  book,  like 
the  statutes,  mark  the  development  of  individual  liberty.  Cases  representative 
of  the  object  and  scope  of  the  collection  are  The  Queen  z/.  Nelson  and  Brand,  on 
page  390,  in  which  Cockbum,  C.  J.,  questions  the  existence  of  a  so-called  "martial 
law  "  applicable  to  a  citizen  who  is  not  a  member  of  a  military  company,  and 
Bushell  s  Case,  on  page  223,  establishing  the  immunity  of  the  jury  from  punish- 
ment by  the  court  for  a  verdict  alleged  to  have  been  against  the  evidence  or 
the  law  laid  down  by  the  judge.  The  book  should  readily  make  a  place  for 
itself  in  the  library  of  the  student  of  history  or  of  government 


Street  Railway  Reports,  reporting  the  electric  railwa]^  and  street  railway 
decisions  of  the  Federal  and  State  courts  in  the  United  States.  Edited 
by  Frank  B.  Gilbert.  Vol.  IL  Albany,  N.  Y. :  Matthew  Bender.  1904. 
pp.  xix,  1 05 1.  8vo. 
In  this  volume  of  the  Street  Railway  Reports  Mr.  Gilbert  follows  the  method 
of  treatment  which  was  so  successfully  initiated  in  the  first  volume  of  the  series. 
As  might  be  expected,  the  later  book  is  more  carefullv  edited  and  more  pre- 
tentious than  its  predecessor ;  but  in  arrangement  ana  structure  the  two  are 
identical.  The  most  marked  improvement  is  in  the  scope  of  the  notes,  which, 
though  not  exhaustive,  present  an  admirable  review  of  the  authorities  upon  the 
special  subjects  covered,  and  form  by  far  the  most  valuable  part  of  the  work. 
Upon  the  topics  of  imputed  negligence,  eminent  domain,  municipal  control,  and 
fellow-servants,  the  discussion  is  especially  full,  the  decisions  being  collected 
with  care  and  so  grouped  as  to  be  easily  accessible  for  reference.  The  incor- 
poration of  all  the  cases  decided  in  the  state  courts  of  last  resort  and  in  the 
federal  courts  concerning  street  railways  undoubtedly  introduces  some  material 
of  comparative  unimportance,  and  increases  the  bulkiness  of  each  volume ;  but 
the  convenience  of  having  at  hand  a  complete  and  well-indexed  collection  of  the 
decisions  on  the  subject,  rendering  unnecessary  a  laborious  perusal  of  the  larger 
digests,  will  for  the  specialist  on  this  branch  of  the  law  outweigh  such  inci- 
dental disadvantages. 


The  Dictionary  of  Legal  Quotations;  or.  Selected  Dicta  of  English 

Chancellors  and  Judges  from  the  Earliest  Periods  to  the  Present  Time. 

Extracted  mainly  from  reported  decisions,  and  embracing  many  epigrams 

and  quaint  sayings.     With  explanatory  notes  and  references.     Bv  James 

William    Norton-Kyshe.     London :  Sweet  and  Maxwell,  Limitecf.     1904. 

pp.  xxi,  344.     8vo. 

The  roll  of  English  judges  contains  a  long  line  of  learned  men,  and  in  the 

exposition  of  their  opinions  they  have  dropped  much  that  is  wit,  much  that  is 

sound  common  sense,  and  much  that  is  of  worth  as  precedent.    The  compiler 

of  this  book  has  collected  with  considerable  labor  the  best  of  these  legal  crumbs, 

and  by  means  of  extensive  cross-references  and  a  complete  index,  put  them  in 

shape  for  ready  use.     But  notwithstanding  the  fact  that  the  learning  contained 

in  the  collection  is  valuable  and  interesting,  its  value  and  interest  are  for  the 

scholar  rather  than  for  the  active  practitioner. 
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Abridgement  of  Elementary  Law,  embodying  the  general  principles,  rules 
and  definitions  of  law  together  with  the  common  maxims  and  rules  of  equity 
jurisprudence,  embracing  the  subjects  contained  in  a  regular  law  course,  col- 
lected and  arranged  so  as  to  be  easily  acquired  by  students,  comprehended 
by  justices,  and  readily  reviewed  by  young  practitioners.  By  M.  E.  Dunlap. 
Revised  by  T.  F.  Chaplin.  Third  Edition.  St.  Louis:  The  F.  H.  Thomas 
Law  Book  Co.,  1905.     pp.  v,  600.    8vo. 

A  Practical  Treatise  on  the  Law  of  Receivers  as  applicable  to  Indi- 
viduals, Partnerships,  and  Corporations,  with  Extended  Consideration  of 
Receivers  of  Ra]lwa3rs  and  in  Proceedings  in  Bankruptcy.  By  William  A. 
Alderson.  New  York:  Baker,  Voorhis  &  Company.  1905.  pp.  Ixxi, 
956.     8vo. 

Gai  Institutiones,  or  Institutes  of  Roman  Law  by  Gains.  With  a  transla- 
tion and  commentary  by  the  late  Edward  Poste.  Fourth  Edition,  revised 
and  enlarged  by  E.  A.  Whittuck.  With  an  historical  introduction  by  A- 
H.  J.  Greenidge.    Oxford:  The  Clarendon  Press.    1904.    pp.  Iv, 668.    8vo. 

Jurisdiction  and  Procedure  of  the  Supreme  Court  of  the  United 
States.  By  Hannis  Taylor.  Rochester:  Lawyers' Co-operative  Publish- 
ing Co.     1905.    pp.  Ixvi,  1007.     8vo. 

The  National  Administration  of  the  United  States  of  America. 
By  John  H.  Fairlie.  New  York:  The  Macmillan  Company.  1905.  pp. 
vii,  274.     8vo. 

The  American  Constitutional  System.  Bv  Westel  W.  Willoughby. 
New  York:  The  Century  Co.     1904.    pp.  318.    8vo. 
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Mcculloch  v.  Maryland  in  Australia. 

AMERICAN  lawyers  and  publicists  will  be  interested  to  learn 
that  the  doctrine  of  McCulloch  v,  Maryland  has  been 
accepted  and  applied  in  Australia.  The  Australian  federal  Con- 
stitution^ must  be  taken  to  forbid  the  collection  of  a  state  income- 
tax  from  federal  servants  in  respect  of  their  official  incomes.  There 
is  nothing  express  in  the  Constitution  on  the  subject ;  but  the  re- 
cently constituted  High  Court  of  Australia  has  discovered  the 
implied  prohibition  in  the  Victorian  income-tax  cases.*  Jus  est  — 
id  quodjudices  dicunt. 

The  decision  has  attracted  much  attention  throughout  Australia. 
The  man  in  the  street  is  startled  and  puzzled.  He  sees  a  public 
official,  enjoying  a  regular  salary  in  the  postal  department,  paying 
the  Victorian  income-tax  until  federation,  and  then  suddenly  ex- 
empted from  the  tax  because  the  post-office  has  passed  over  to 
federal  control.  The  official  receives  just  the  same  benefits  from 
the  state  activities  as  he  received  before; — and  state  activities 
are  many  in  Australia.  He  has  the  same  protection  from  the 
police,  the  same  educational  privileges  for  his  family,  the  same 
conveniences  from  railways  and  other  public  works.  His  neighbor 
of  the  Lands  Department  and  his  neighbor  the  grocer  get  no 
more  benefit  from  the  state's  expenditure  than  he ;  and  yet  they 
continue  to  pay  the  income-tax,  and  he  ceases  to  pay  it.     Why? 

It  must  be  admitted  that  the  surprise,  and  even  indignation, 
manifested  in  many  quarters  are  excusable.     The  public  have  not 

1  63  &  64  Vict.  c.  12.  «  I  Com.  L.  Rep.  585. 
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yet  become  familiar  with  the  federal  system,  with  the  peculiar 
problems  which  are  presented  when  two  governmental  machines, 
each  supreme  within  its  own  sphere  of  operations,  are  in  full  play 
over  the  same  territory  and  the  same  people.  But  is  it  too  much 
to  expect  that  the  writers  in  newspapers,  and  others  who  aspire  to 
guide  public  opinion,  should  read  and  weigh  the  closely  reasoned 
judgment  of  the  High  Court  before  criticising  it,  and  should  know 
something  of  the  great  and  continuous  stream  of  masterly  decisions 
of  the  United  States  Supreme  Court  which  the  judges  of  the  High 
Court  have  followed?  Probably  there  has  not  been  in  the  history 
of  jurisprudence  any  development  more  curious  or  instructive  than 
that  of  the  written  Constitution  of  the  United  States  —  the  gradual 
unfolding  of  the  potential  implications  of  its  short,  pithy  sentences 
—  the  transition  from  deduction  to  deduction,  from  inference  to 
inference  —  the  laborious  and  cautious  adaptation  of  a  rigid,  almost 
unalterable  instrument  of  government  to  the  live  needs  of  a  rapidly 
growing  people  and  an  increasingly  complex  civilization.  If  the 
High  Court  has  erred,  it  has  erred  under  the  fascination  of  jurists 
and  statesmen  of  the  type  of  Marshall ;  and  it  has  merely  placed 
the  public  officials  of  Australia  in  the  same  position,  as  to  exemp- 
tion from  income-tax,  as  the  public  officials  of  the  United  States, 
and  even  of  Canada. 

The  judgment  itself  is,  in  the  main,  merely  a  reaffirmance  and 
application  of  the  principles  previously  laid  down  by  the  High 
Court  in  d'Emden  v.  Pedder.^  In  that  case  the  deputy  post- 
master-general of  Tasmania  was  prosecuted  for  giving  an  unstamped 
receipt  for  his  month's  salary  to  the  federal  paying  officer.  A  Tas- 
manian  act  makes  "every  receipt"  for  £^  to  £$o  liable  to  2d. 
stamp  duty;  and  any  person  giving  a  receipt  unstamped  is  liable 
to  a  penalty.  On  the  other  hand,  the  federal  Audit  Act  (No.  4  of 
1901)  requires  every  public  accountant  at  the  time  of  paying  any 
account  to  obtain  a  receipt.  It  might,  perhaps,  have  been  suffi- 
cient to  say  that  the  federal  parliament  had  "  exclusive  "  power  to 
make  laws  with  regard  to  the  postal  department,  under  sec.  52  of 
the  Constitution ;  and  that  the  requirement  of  the  state  law  was 
a  direct  interference  with  the  officers  of  a  federal  department  in 
the  execution  of  their  duty.  Such  was  the  aspect  in  which  the 
Supreme  Court  of  Victoria  regarded  d'Emden  v.  Pedder,  when  it 
was  cited  in  the  income-tax  case.^     But  in  d'Emden  v,  Pedder  the 

1  I  Com.  L.  Rep.  91.  «  29  Vict.  L.  Rep.  748. 
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judges  of  the  High  Court  based  their  decision  on  much  broader 
principles,  taking  a  comprehensive  survey  of  the  relations  of 
federal  agents  and  agencies  to  state  legislation.  They  had  laid 
down  the  following  proposition  as  the  true  test  to  be  applied  in 
determining  the  validity  of  state  laws  and  their  applicability  to 
federal  transactions: 

"  When  a  state  attempts  to  give  to  its  legislative  or  executive  authority  an 
operation  which,  if  valid,  would  fetter,  control,  or  interfere  with,  the  free 
exercise  of  the  legislative  or  executive  power  of  the  Commonwealth,  the 
attempt,  unless  expressly  authorized  by  the  Constitution,  is  to  that  extent 
invalid  and  inoperative." 

It  may  be  observed,  in  passing,  that  this  proposition,  as  expressed, 
would  seem  to  prevent  a  state  policeman  from  arresting  for  a  crime 
a  federal  officer  on  his  way  to  his  work.  But  whether  it  covers 
too  wide  a  ground  or  not,  the  judges  of  the  High  Court  evidently 
intend  to  treat  it  as  the  guiding  principle,  the  major  premise  in 
all  judicial  syllogisms,  on  the  subject  of  federal  agencies.  Where 
have  they  found  this  principle?  They  have  found  it  in  the  nature 
of  the  Constitution.  The  express  grant  of  power  and  control  to 
the  Commonwealth  would,  they  say,  be  ineffective  unless  the  Com- 
monwealth is  entitled,  within  the  ambit  of  its  authority,  to  exercise 
its  legislative  and  executive  powers  in  absolute  freedom,  and  with- 
out any  interference  or  control  whatever  except  that  prescribed 
by  the  Constitution  itself.^  Quando  lex  aliquid  concedit^  concedere 
videtiir  et  illud  sine  quo  res  ipsa  valere  non  potest ;  and  therefore 
the  grant  of  constitutional  powers  to  the  Commonwealth  involves 
the  grant  of  absolute  freedom  from  control. 

In  arriving  at  this  principle  the  High  Court  was  guided  by  the 
weighty  judgment  of  Marshall,  C.  J.,  in  McCuUoch  v,  Maryland,^ 
pronounced  in  18 19,  and  followed  in  innumerable  cases  in  the 
United  States.  On  this  decision  the  whole  fabric  of  the  doctrine 
as  to  federal  agencies  has  been  reared  in  the  United  States  and 
in  Canada,  and  now  in  Australia.  The  case  is  so  familiar  in  the 
United  States  that  it  may  seem  unnecessary  in  an  American  review 
to  restate  the  facts  and  the  outlines  of  the  decision.  But  it  seems 
to  be  more  satisfactory  to  do  so  when  a  foreigner  is  endeavor- 
ing to  show  the  impression  which  it  has  made  on  his  mind.  If  he 
is  wrong,  his  error  can  be  the  more  readily  detected.     In  18 16 

1  See  I  Com.  L.  Rep.  109-11 1.  *  4  Wheat.  (U.  S.)  316. 
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Congress  passed  an  act  purporting  to  incorporate  the  Bank  of  the 
United  States;  in  1817  a  branch  was  established  at  Baltimore, 
Maryland;  and  in  1818  the  state  legislature  of  Maryland  passed  a 
law  taxing  all  banks  or  branches  thereof  not  chartered  by  the  state 
legislature.  The  cashier  of  the  branch,  one  McCulloch,  was  sued 
for  the  amount  of  the  tax,  and,  the  state  court  having  given  judg- 
ment for  the  plaintiff,  an  appeal  was  brought  to  the  Supreme 
Court  of  the  United  States.  The  first  question  was,  had  Congress 
power  to  incorporate  a  bank?  Now  the  Constitution  conferred  on 
Congress  power  to  legislate  on  certain  enumerated  subjects;  and 
unless  the  power  were  given  expressly  or  by  necessary  implica- 
tion, Congress  could  not  have  it — its  legislation  would  be  void. 
The  states  retained  all  the  residuary  powers :  "  The  powers  not 
delegated  to  the  United  States  by  the  Constitution  nor  prohibited 
by  it  to  the  states  are  reserved  to  the  states  respectively  or  to 
the  people."  *  The  Constitution  does  not  prohibit  the  states  from 
creating  corporations  for  purposes  of  gain  or  otherwise.  Indeed, 
each  of  the  states  has  its  own  company  law.  But  in  conferring  on 
Congress  the  specific  powers  of  legislation,  the  following  general 
power  was  added :  "  To  make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  effect  the  foregoing  powers,  and  all  other 
powers  vested  by  this  Constitution  in  the  government  of  the 
United  States  or  in  any  department  or  oflBcer  thereof."  This  gen- 
eral power  is  not  treated  by  the  jurists  as  enlarging  the  powers 
specifically  given,  or  as  granting  any  new  power  to  Congress.  It 
merely  removes  all  uncertainty  that  the  means  for  carrying  into 
execution  the  express  powers  are  included  in  the  grant.*  Marshall 
also  relied  on  the  fundamental  fact  that  within  its  sphere  of  action 
the  federal  power  is  supreme  :  '*  This  Constitution,  and  the  laws  of 
the  United  States  which  shall  be  made  in  pursuance  thereof  .  .  . 
shall  be  the  supreme  law  of  the  land ;  and  the  judges  in  every 
state  shall  be  bound  thereby,  anything  in  the  Constitution  or  laws 
of  any  state  to  the  contrary  notwithstanding."* 

The  Constitution  then,  being  one  of  enumerated,  not  residuary 
powers,  and  there  being  no  express  power  to  create  corporations  — 
whether  for  private  gain  or  for  any  other  purpose  —  where  did 
Marshall  find  the  power  in  Congress  to  create  this  bank?  The 
bank  was  owned  by  a  company  of  persons,  shareholders,  carrying 


1  Art.  X.  *  Cooley,  Const.  L.  105;  Hare,  Const.  L.  117. 

«  Art.  VI. 
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on  the  business  of  banking  for  their  private  profit.  The  United 
States  took  one-fifth  of  the  capital,  ^[5 5,000,000.  The  federal 
government  was  to  deposit  its  funds  with  the  bank,  the  bank 
receiving  the  revenues  collected,  and  disbursing  on  federal  cheques ; 
and  in  return  for  the  privilege  of  holding  the  floating  government 
balances,  the  bank  had  to  pay  the  government  J!  1,500,000  per 
annum.  The  government  offices  took  the  bank  notes  at  par  in 
payment  of  duties ;  and  the  bank  was  bound  to  redeem  its  notes 
in  coin.  Such  was  the  bank.  It  saved  the  federal  government 
the  expenses  of  custody,  of  transportation ;  it  kept  huge  sums  of 
government  money  in  circulation  by  way  of  loan,  for  the  con- 
venience of  the  people.  But  it  is  not  to  be  overlooked  that  there 
were  local  banks  and  state  banks  in  existence,  willing  to  under- 
take all  the  work  that  the  government  required  to  be  done.^ 
Where,  then,  did  Marshall  find  the  power?  He  derived  it  from 
the  "  power  to  lay  and  collect  taxes,  to  borrow  money,  to  regulate 
commerce,  to  declare  and  conduct  a  war,  and  to  raise  and  support 
armies  and  navies."  For  revenue  has  to  be  collected  and  expended 
through  a  vast  territory ;  armies  are  to  be  supported  on  march ; 
moneys  raised  in  the  North  may  have  to  be  transported  to 
the  South,  etc.  The  government  which  has  a  right  and  a  duty 
to  do  an  act  must  be  allowed  to  select  the  means.  The  power  to 
create  a  corporation  (he  says)  is  never  used  for  its  own  sake; 
and  it  may  fairly  be  taken  as  incidental  to  powers  expressly  given. 
Besides,  there  was  the  general  power  to  make  all  **  necessary  and 
proper"  laws  for  carrying  into  effect  the  express  powers;  and 
"  necessary  "  does  not  mean  absolutely  necessary,  but  calculated 
to  produce  the  end  in  view.  "  Let  the  end  be  legitimate,  let  it  be 
within  the  scope  of  the  Constitution,  and  all  means  which  are  ap- 
propriate, which  are  plainly  adapted  to  that  end,  which  are  not 
prohibited,  but  consist  with  the  letter  and  spirit,  are  constitu- 
tional." I  think  this  is  a  fair  summary  of  the  reasoning,  extracted 
from  a  mass  of  noble  rhetoric. 

Then  the  question  arose,  could  the  state  of  Maryland  tax  the 
bank  without  violating  the  Constitution?  The  Maryland  act  re- 
quired the  notes  of  the  bank  to  be  on  stamped  paper  furnished  by 
the  state;  and  the  amount  of  the  stamp  was  regulated  by  the 
amount  of  money  specified  on  the  note.  This,  Marshall  held,  was 
a  tax  on  the  operations  of  the  bank,  and  so  "  a  tax  on  the  opera- 
tion of  an  instrument  employed  by  the  government  of  the  Union 

1  2  Story,  Constitution,  3d  ed.,  147. 
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to  carry  its  powers  into  execution,"  and  therefore  void.  For  the 
laws  made  under  the  Constitution  were  supreme.  There  was, 
in  the  Constitution,  one  whole  section  devoted  to  restrictions  on 
the  powers  of  the  states.^  The  states,  hitherto  independent  and 
sovereign,  were  forbidden  to  make  treaties,  to  coin  money,  to  emit 
bills  of  credit,  to  make  anything  but  gold  and  silver  legal  tender, 
to  pass  laws  impairing  contracts,  to  grant  titles.  There  were,  in 
the  same  section,  express  prohibitions  even  as  to  state  taxation ; 
for  the  states  were  forbidden  (without  the  consent  of  Congress)  to 
levy  import  or  export  duties,  or  duty  of  tonnage.  Marshall  ad- 
mitted that  the  previously  existing  right  of  the  state  to  tax  was 
not  abridged  by  the  grant  of  a  similar  power  to  the  Union.  The 
powers  not  prohibited  by  the  Constitution  to  the  states  were 
reserved  to  them ;  ^  and  the  express  prohibitions  might  well  be 
taken  by  some  minds  as  negativing  any  implied  prohibition  — 
expressio  unius  excliisio  alterius.  But  this  was  not  Marshall's  view. 
For  the  states,  if  they  had  power  to  tax  at  all,  might  tax  the  bank 
out  of  existence.  If  it  were  urged  that  the  state  legislatures, 
responsible  to  the  electors,  had  to  be  trusted,  the  answer  was  that 
this  argument,  however  applicable  to  state  agencies  and  state 
electors,  did  not  apply  to  federal  agencies  created  by  the  people 
of  all  the  states.  If  it  were  urged  —  as,  indeed,  it  was  put  by 
Mr,  Justice  a'Beckett  in  WoUaston's  case,^  in  which  the  point  as 
to  income-tax  first  came  before  the  Supreme  Court  of  Victoria 
—  that  it  would  be  time  enough  for  the  court  to  interfere  when 
any  real  obstruction  to  federal  power  or  diminished  efficiency  in 
the  federal  agency  has  been  proved,  the  answer  of  Marshall  was 
clear  and  sufficient —  that  the  courts  must  not  be  **  driven  to  the 
perplexing  enquiry,  so  unfit  for  the  judicial  department,  what 
degree  of  taxation  is  the  legitimate  use,  and  what  degree  may 
amount  to  an  abuse  of  the  power."  If  the  state  can  tax  at  all, 
there  is  no  point  at  which  the  tax  can  be  said  to  become  void. 
**They  may  tax  the  mail  ;  they  may  tax  the  mint;  they  may  tax 
patent  rights  ;  they  may  tax  the  papers  of  the  custom-house," 
etc.  Marshall  discovered  the  dividing  line  at  the  point  where 
sovereignty  and  the  sovereign  power  of  taxation  end.  **  The  sover- 
eignty of  a  state  extends  to  everything  which  exists  by  its  own 
authority  or  is  introduced  by  its  permission";  and  federal  instru- 
mentalities do  not  come  within  this  class. 

1  Art.  I.  §  10.  2  Art.  X.  «  28  Vict.  L.  Rep.  395. 
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It  seems  clear  that  Marshall  was  influenced  by  the  fact,  which 
was  obvious,  that  at  a  time  when  political  feeling  ran  high  in  favor 
of  and  against  the  new  national  bank,  the  Maryland  act  was 
directly  aimed  at  the  bank,  to  injure  it.  But  he  did  not  base  his 
judgment  on  such  unsafe  ground  for  a  court  as  the  possible  motive 
of  a  legislature.  He  rested  on  the  broad  principle  that  the 
sovereign  power  of  state  taxation  ends  where  the  sovereign  power 
of  the  federal  legislation  begins.  Therefore  it  was  as  a  mere  corol- 
lary that  the  decision  came  in  1842  that  a  state  could  not  levy 
income-tax  upon  a  federal  officer.^  One  Dobbins  was  captain  of 
a  revenue  cutter  in  the  federal  service,  and  resided  in  Erie  County, 
Pennsylvania.  In  pursuance  of  an  act  of  Pennsylvania,  he  was 
assessed  for  his  office,  as  such,  for  county  rates.  Under  the  act 
the  assessors  had  to  rate  offices,  posts  of  profit,  professions,  etc., 
having  a  due  regard  to  the  profits  arising  therefrom.  This  act  was 
not  aimed  at  federal  officers :  it  applied  to  all.  It  was  admitted 
by  counsel  for  the  state  that  the  vessel,  its  appliances,  its  guns, 
could  not  be  taxed  —  say  by  a  tax  on  personal  property.  Then 
why  tax  the  officer,  who  is  equally  a  means  for  executing  the 
national  powers?  Such  taxation  would  compel  Congress  to  grad- 
uate salaries  according  to  the  taxes  in  each  state.  It  would 
destroy  all  uniformity  of  compensation.  It  would  give  the  states 
a  revenue  out  of  the  revenue  of  the  United  States.  It  would 
be  an  interference  with  the  means  devised  by  Congress  to  carry 
into  effect  its  powers.  It  would,  finally,  conflict  with  the  law  of 
the  United  States,  which  secures  the  salary  to  the  officer  in  its 
entirety. 

The  principle  laid  down  in  McCulloch  v,  Maryland  has  long 
been  accepted  as  indisputable  law  throughout  the  United  States. 
As  Mr.  Justice  Story  said  in  his  Commentaries,^  •*  If  it  is  not  now 
settled,  it  never  can  be."  It  has  been  applied  e  converse  so  as  to 
exempt  state  officers  from  federal  taxation  of  incomes.^  It  has 
been  applied  to  United  States  government  stock,  but  not  to  a  fed- 
eral officer's  own  house  or  possessions.  It  has  been  recognized 
by  Congress  in  its  legislation ;  for  Congress,  in  creating  national 
banks  in  1864,  provided  specially  that  shares  in  such  a  bank  might 
be  included  in  the  valuation  of  personal  property  for  the  purpose 
of  state  taxation,  if  the  burden  were  not  made  greater  than   on 

>  Dobbins  v.  Erie  County,  i6  Pet.  (U.  S.)  370. 

«  1858,  3d  ed.,  p.  161. 

«  Collector  r.  Day,  11  Wall.  (U.  S.)  113,  124. 
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other  similar  property.^  The  Attorney  General  for  Tasmania,  in 
his  argument  for  his  state  in  d'Emden  v.  Pedder,  did  not  suggest 
that  the  case  of  McCuUoch  v,  Maryland  was  wrongly  decided  as 
matter  of  law  in  the  United  States ;  *  nor  did  counsel  for  the  com- 
missioner of  taxes  in  Victoria,^  They  attempted  to  distinguish 
the  Constitution  of  Australia  from  the  Constitution  of  the  United 
States  —  they  did  not  attempt  to  dispute  Marshall's  reasoning. 
The  High  Court  was  not  asked  to  reconsider  this. 

Yet  —  was  Marshall  right,  as  a  lawyer,  in  McCuUoch  v.  Maryland  ? 

Of  course,  it  has  been  said  that  his  decision  saved  the  young 
federation,  that  it  made  the  constitution  workable.  But  the  ques- 
tion is,  was  he  interpreting  the  law  or  making  it  ?  Judicis  est  jus 
dicere,  non  dare.  If  it  be  urged  that  the  laying  down  of  this  prin- 
ciple is  a  grand  piece  of  constructive  statesmanship,  I  have  noth- 
ing to  say.  But  then  let  us  clearly  understand  that,  according  to 
such  light  of  statesmanship  as  they  may  happen  to  possess,  the 
judges  are  to  supply  gaps  in  legislation,  to  amend  constitutions. 
Marshall,  however,  would  have  been  the  last  to  admit  that  a  differ- 
ent principle  was  to  be  applied  in  the  interpretation  of  a  constitu- 
tion and  in  the  interpretation  of  other  documents ;  or  that,  in  his 
doctrine  of  implied  powers  and  implied  prohibitions,  he  passed 
beyond  the  legitimate  bounds  of  fair  construction.  "  The  doctrine 
of  implied  powers,"  says  Hare,  "  contains  nothing  exceptional  or 
peculiar,  or  that  is  not  applied  in  the  interpretation  of  other  instru- 
ments." *  From  the  point  of  view  of  the  lawyer,  it  is  all  a  question 
of  agency  —  what  was  the  federal  Congress  authorized  to  do? 
What  was  the  state  forbidden  to  do  ?  Certain  definite  and  speci- 
fied powers  were  conferred  on  Congress;  and,  amongst  others, 
"  power  to  lay  and  collect  taxes,  to  borrow  money,  to  regulate  com- 
merce, to  declare  and  conduct  a  war,  and  to  raise  and  support 
armies  and  navies."  The  residue  of  the  powers  was  left  —  as 
before  —  with  the  states,  which  admittedly  could  create  corpora- 
tions for  purposes  of  private  profit.  Yet  Marshall  deduced  from 
the  specified  powers  which  I  have  mentioned  an  implied  power  to 
create  a  corporation  for  purposes  of  banking,  for  the  private  profit 
of  the  shareholders,  but  which  could  be  made  use  of  by  the  fed- 
eral power.  If  this  deduction  is  right,  —  that  Congress  can  incor- 
porate companies  for  private  profit,  —  it  is  hard  to  see  why   it 

1  13  U.  S.  Stats,  at  L.  c.  106,  s.  41. 

*  I  Com.  L.  Rep.  103,  III.  •  I  Com.  L.  Rep.  585. 

«  Const.  Law  117. 
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cannot  enact  federal  marriage  laws,  in  the  interests  of  the  order 
and  efficiency  of  the  federal  service.  Again,  as  I  have  already 
stated,  the  restrictions  on  the  action  and  legislation  of  the  states 
were  collected  in  the  Constitution  in  one  section.  These  included 
restrictions  on  the  taxing  power  of  the  states.  Yet  Marshall  dis- 
covered another  implied  restriction  under  which  states  were  pro- 
hibited from  taxing  federal  agencies.  His  reason  was  that  if  the 
states  had  power  to  tax  such  agencies  they  might  exercise  it  to 
such  an  extent  as  to  cripple,  if  not  wholly  defeat,  the  operations  of 
the  national  authority.^  I  ask,  is  this  a  sufficient  ground  for  saying 
that  the  power  is  by  the  Constitution  absolutely  prohibited  ?  Mr. 
Justice  Story  thought  not  At  least,  in  the  case  of  Martin  v. 
Hunter's  Lessee,*  decided  in  18 16,  before  McCulloch  v,  Maryland, 
he  said :  "  It  is  always  a  doubtful  course,  to  argue  against  the  use 
or  existence  of  a  power  from  the  possibility  of  its  abuse.  It  is 
still  more  difficult,  by  such  an  argument,  to  engraft  upon  a  general 
power  a  restriction  which  is  not  to  be  found  in  the  terms  in  which 
it  is  given." 

I  venture  to  think  that  the  introduction  of  powers  by  implica- 
tion, of  prohibitions  by  implication,  cannot  legitimately  be  carried 
so  far,  —  at  least,  under  modern  British  law.  Judges,  in  interpret- 
ing and  applying  the  law,  have  no  right  to  assume  the  function  of 
legislators.  The  justification  for  judges  introducing  words  which 
have  not  been  expressed  must  rest  on  logical  necessity,  not  on  po- 
litical expediency.  The  implication  must  be  necessary,  not  con- 
jectural or  argumentative.  In  the  analogous  case  of  easements  of 
necessity,  the  grant  is  not  implied  if  the  grantee  has  any  other 
means  of  access  to  his  land,  however  inconvenient,  than  by  pass- 
ing over  the  grantor's  soil.  Since  18 19  the  limits  of  implication 
have  been  more  clearly  defined  than  before.  For  instance,  there 
was  the  case  of  Doyle  v.  Falconer,*  before  the  judicial  committee 
of  the  Privy  Council  in  1866.  A  member  of  the  Assembly  of 
Dominica  was  taken  into  custody  and  committed  to  gaol  for  a 
contempt  committed  in  the  face  of  the  Assembly.  He  brought 
an  action  for  trespass  and  for  false  imprisonment.  The  Assembly 
had  been  duly  constituted,  by  royal  prerogative,  but  had  been 
given  no  express  power  to  commit.  It  was  held  that  the  de- 
fendants were  liable  for  the  false  imprisonment,  but  not  for  put- 
ting the  plaintiff"  out  of  the  House.     "  The  right  to  remove  for 

1  See  Cooley,  Const.  Lim.,  7th  ed.,  68a 

2  I  Wheit.  (U.  S.)  344,  345-  »  L.  R.  i  P.  C.  328. 
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self-security  is  one  thing;  the  right  to  inflict  punishment  is  an- 
other." The  former  power  is  necessary  to  the  existence  of  such 
a  body;  the  latter  is  not  —  although  very  desirable.  "Their 
Lordships,  sitting  as  a  Court  of  Justice,  have  to  consider  not  what 
privileges  the  House  of  Assembly  of  Dominica  ought  to  have,  but 
what  by  law  it  has.*'  Some  seem  to  forget  the  force  of  "  esse "  in 
the  maxim  Quando  lex  aliquid  concedit,  concedere  videtur  et  illud 
sine  quo  res  ipsa  esse  non  potest.  This  is  the  word  —  esse —  found 
in  Coke^  and  in  Broom's  Legal  Maxims.^  The  test  is,  is  the 
power  necessary  to  the  existence  of  such  a  body?  This  case  was 
followed  in  Barton  v,  Taylor;^  where,  on  similar  grounds,  the 
Speaker  of  the  New  South  Wales  Assembly  —  who  happens  to  be 
a  party  to  the  income-tax  decision  as  one  of  the  Justices  of  the 
High  Court  —was  held  to  have  no  implied  authority  to  exclude 
an  obstructing  member  beyond  the  duration  of  the  sitting.  The 
judicial  committee  refused  to  follow  United  States  cases,  such 
as  Anderson  v,  Dunn,*  where  it  was  held  that  the  House  of  Rep- 
resentatives had,  by  necessary  implication,  a  general  power  to 
commit  outsiders  for  contempt,  although  the  Constitution  expressly 
conferred  only  a  power  to  punish  for  contempts  committed  by  its 
own  members.  Probably,  if  the  United  States  Constitution  were 
not  so  difficult  —  I  might  say,  impossible  —  to  amend,  the  Su- 
preme Court  of  the  United  States  would  not  have  allowed  them- 
selves to  carry  its  implications  so  far.  Here,  as  in  so  many  other 
constitutional  difficulties  of  the  United  States,  we  are  brought 
face  to  face  with  its  radical  blemish  —  its  rigidity. 

"  But,"  it  may  be  asked,  "  was  the  national  power  to  be  treated 
as  helpless  in  the  face  of  such  a  direct  attack  as  that  made  by 
Maryland?"  Even  if  the  answer  were  **  Yes — unless  the  Consti- 
tution were  amended,"  what  then?  The  judges  would  have  been 
doing  their  duty,  leaving  it  to  the  people  —  under  the  constitu- 
tion—  to  do  theirs.  But  was  the  national  power  helpless?  Could 
not  Congress,  which  had  power  to  create  national  agencies,  pro- 
tect them  by  express  legislation?  Congress  could  isolate  national 
property:  could  it  not  isolate  national  servants?  Could  it  not 
pass  an  act  defining  the  relations  of  its  servants  to  the  state  laws 
of  taxation,  forbidding  taxation  absolutely,  or  forbidding  some 
particular  tax,  or  forbidding  it  except  under  certain  conditions? 
Congress  has  passed  legislation  taking  away  the  exemption  within 

1  II  Rep.  52.  2  4th  cd.  471. 

•  II  App.  Cas.  197.  *  6  Wheat.  (U.  S.)  204. 
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certain  limits  (in  the  Act  of  1864  as  to  national  banks).  If  that 
legislation  is  valid,  why  not  an  act  creating  such  an  exemption  as 
seems  to  be  necessary?  I  cannot  find  that  any  such  suggestion  was 
made  in  the  argument  before  Marshall.  Marshall  entrenched  him- 
self on  very  strong  ground  when  he  spoke  of  the  power  of  taxing 
being  unlimited,  and  of  the  unfitness  of  the  judicial  department  for 
the  inquiry,  *'  What  degree  of  taxation  is  the  legitimate  use,  and 
what  degree  may  amount  to  the  abuse  of  the  power?  "  But  though 
an  unfit  subject  for  the  judiciary,  it  is  not  an  unfit  subject  for  Con- 
gress. "  A  power  to  create  implies  a  power  to  preserve."  These 
are  Marshall's  own  words ;  and  if  Congress  has  to  see  to  the  exe- 
cution of  the  national  powers,  if  its  legislation  is  to  be  supreme 
where  it  conflicts  with  state  legislation,  it  may  fairly  be  urged  that 
an  act  protecting  its  servants  from  certain  state  taxation  would 
be  valid.  The  position  is  analogous  to  that  under  the  trade  and 
commerce  clause.  Any  measure  of  state  legislation,  however 
legitimate  in  itself,  yields  to  positive  regulation  of  interstate  or 
foreign  commerce  by  act  of  Congress,  if  inconsistent  with  it. 

At  first  blush,  there  is  a  great  deal  of  force  in  the  view  put  by 
the  High  Court  in  d'Emden  v.  Pedder,  and  in  the  income-tax 
cases,  —  that  the  interpretation  of  the  United  States  Constitution 
having  been  long  settled  by  judicial  decision,  it  is  a  reasonable 
inference  that  it  was  intended  by  the  framers  of  the  Australian 
Constitution,  when  adopting  similar  language,  that  like  provisions 
should  receive  like  interpretation.  But,  on  the  one  hand,  it  is 
doubtful  whether  this  consideration  should  have  so  much  weight 
where  the  words  adopted  have  been  taken  from  a  foreign  constitu- 
tion, of  which  the  framers  of  the  Australian  Constitution  had  no 
experience  in  the  details  of  its  working,  and  where  the  people  who 
accepted  and  the  Imperial  Parliament  which  enacted  the  measure 
had  practically  no  option  but  to  accept  it  or  reject  it  as  a  whole. 
And,  on  the  other  hand,  the  words  are  not  the  same  in  the  two 
constitutions.  However  closely,  in  certain  respects,  the  general 
framework  of  the  Australian  Constitution  follows  that  of  the  United 
States,  the  sections  106-109  of  the  Australian  Constitution  are  not 
the  same  in  language  as  the  Tenth  Amendment  of  the  United 
States  Constitution;  and  the  inference  that  the  same  form  of 
words  carries  the  same  construction  or  the  same  consequences 
does  not  fairly  arise.^ 

^  The  Australian  sections  are  as  follows:  — 

106.    The  Constitution  of  each  State  of  the  Commonwealth  shall  subject  to  this 
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It  may  be  said  that  the  correctness  of  the  decision  has  now 
become  a  question  of  merely  academic  interest,  the  judgment  of 
the  High  Court  being  final.  The  High  Court  has,  with  dignity 
and  emphasis,  refused  to  certify  in  favor  of  an  appeal  from  itself 
to  the  Privy  Council.  The  High  Court  has  been  given,  by  the 
Constitution,  a  peculiar  status  as  guardian  of  the  Constitution ;  and 
no  **  special  reason  "  was  put  before  the  court  which  would  justify 
it  in  shunting  its  great  responsibility.  The  assertion  of  the  po- 
sition of  the  court  in  relation  to  the  Constitution  is  far  more 
important  than  the  question  of  the  propriety  of  the  particular 
decision.  So  far  as  one  can  foresee,  the  decision  will  probably 
be  treated  as  binding  and  conclusive,  for  many  years  to  come. 
Then  what  is  to  be  done?  I  agree  with  those  who  think  that 
federal  servants  should  pay  the  same  taxes  as  their  neighbors  to 
the  state  in  which  they  live.  The  argument  that  by  compelling 
them  to  do  so  you  destroy  the  uniformity  of  conditions  for  similar 
work  in  different  states,  which  is  the  aim  of  the  public  service 
system,  may  be  greatly  exaggerated.  A  postmaster  in  Queens- 
land, in  the  same  class  as  a  postmaster  in  South  Australia,  may 
get  the  same  salary;  and  yet  the  climate  may  be  different,  the 
building  may  be  better  in  one  place  than  another.  One  may 
have  his  friends  near  him,  the  other  may  not.  In  Western  Aus- 
tralia there  is  no  income-tax;  in  Victoria  there  is;  and  yet  the 
comparative  cheapness  of  food  and  clothing  and  the  other  advan- 
tages in  Victoria  may  be  some  compensation  for  the  tax.  What  is 
to  be  done?  In  the  United  States  a  law  was  passed  which  pur- 
ported to  enable  the  states  to  tax  the  stock  of  national  banks  on 
the  same  scale  as  other  personal  property;  and  I  have  not  found 

Constitution  continue  as  at  the  establisliment  of  the  Commonwealtli,  or  as  at  the 
admission  or  establbhment  of  the  State,  as  the  case  may  be,  until  altered  in  accord- 
ance with  the  Constitution  of  the  State. 

107.  Every  power  of  the  Parliament  of  a  Colony  which  has  become  or  becomes  a 
State  shall,  unless  it  is  by  this  Constitution  exclusively  vested  in  the  Parliament  of  the 
Commonwealth  or  withdrawn  from  the  Parliament  of  the  State,  continue  as  at  the 
establishment  of  the  Commonwealth  or  as  at  the  admission  or  establishment  of 
the  State  as  the  case  may  be. 

108.  Every  law  in  force  in  a  Colony  which  has  become  or  becomes  a  State  and 
relating  to  any  matter  within  the  powers  of  the  Parliament  of  the  Commonwealth 
shall  subject  to  this  Constitution  continue  in  force  in  the  State,  and  until  provision  is 
made  in  that  behalf  by  the  Parliament  of  the  Commonwealth,  the  Parliament  of  the 
Sute  shall  have  such  powers  of  alteration  and  of  repeal  in  respect  of  any  such  law 
as  the  Parliament  of  the  Colony  had  until  the  Colony  became  a  State. 

109.  When  a  law  of  a  State  is  inconsistent  with  a  law  of  the  Commonwealth  the 
latter  shall  prevail  and  the  former  shall  to  the  extent  of  the  inconsistency  be  invalid. 
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that  the  validity  of  the  law  has  ever  been  contested.  Yet  it  is 
hard  to  answer  the  argument  of  Senator  Howard,  in  the  debates 
which  led  up  to  that  act,  —  that  as,  according  to  McCulloch  v. 
Maryland,  the  Constitution  forbade  the  taxation  of  such  stock. 
Congress  could  not  take  away  the  prohibition.  "  It  is  certainly 
a  very  singular  notion  about  states  rights  that  the  Congress  of 
the  United  States  can  give  to  states  rights  of  legislation  which  they 
did  not  previously  possess."  ^  Perhaps  the  best  course  —  if  we  try 
to  escape  the  effects  of  the  decision  —  is  for  the  federal  Parliament 
to  authorize  a  deduction  from  the  salary  of  each  federal  officer  of 
the  amount  which  he  would  have  had  to  pay  as  income-tax  to  his 
state  and  to  pay  the  amount  of  the  deductions  to  the  state  in 
which  the  officer  lives.  But  even  this  suggestion  is  not  without 
grave  difficulties,  practical  as  well  as  constitutional. 

H,  B.  Higgins. 

Melbourne,  Victoria. 

1  See  Congressional  Globe,  1864,  p.  1958. 
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THE  POWER  OF  CONGRESS  TO  REGULATE 
RAILWAY  RATES. 

THE  power  of  Congress  to  regulate  railway  rates  is  based 
upon  that  section  of  the  Constitution  which  provides  that 
Congress  shall  have  power  **  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states  and  with  the  Indian  tribes."  ^ 
This  grant  of  power,  however,  is  limited  by  the  provision  that 
'*  No  preference  shall  be  given  by  any  regulation  of  commerce 
or  revenue  to  the  ports  of  one  state  over  those  of  another."  *  It 
is  also  limited  by  the  Fifth  Amendment,  which  provides  that  no 
person  shall  "  be  deprived  of  life,  liberty  or  property  without  due 
process  of  law;  nor  shall  private  property  be  taken  for  public 
use  without  just  compensation."  Furthermore,  it  is  subject  to  cer- 
tain well-settled  constitutional  principles  underlying  our  form  of 
government,  namely:  (i)  Congress  cannot  delegate  its  legisla- 
tive powers ;  (2)  0>ngress  cannot  confer  judicial  powers,  except 
upon  courts  established  in  the  manner  provided  in  the  Constitu- 
tion; and  (3)  Congress  cannot  confer  non-judicial  powers  upon 
a  duly  established  court. 

In  framing  any  congressional  legislation  vesting  in  a  commission 
power  to  fix  or  control  the  charges  of  railway  companies  in  respect 
of  interstate  commerce,  it  is  essential  to  take  into  consideration 
the  following  propositions : 

1.  Unreasonably  high  rates  are  illegal.  A  public  carrier  is 
prohibited  by  the  common  law  from  making  any  unreasonably - 
high  charge,  and  this  common  law  prohibition  has  been  reinforced 
by  the  Interstate  Commerce  Act  as  to  all  interstate  rates  of  rail- 
way companies.*  Congress  has  also  strictly  prohibited  interstate 
carriers  from  making  any  unjust  discrimination  of  any  kind. 
These  statutory  prohibitions  undoubtedly  are  constitutional  and 
valid. 

2.  The  states  have  power  to  regulate  domestic  rates.  It  is 
settled   by  the  decisions  of  the  Supreme  Court  of  the  United 

1  Art.  1.58.  «  Art.  I.  $  9- 

<  Maximum  Rate  Case,  167  U.  S.  479,  501. 
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States  that  the  legislature  of  a  state  can  regulate  the  charges 
of  railway  companies  for  the  transportation  of  passengers  and 
freight  wholly  within  the  state.^  However,  inasmuch  as  the 
power  to  regulate  interstate  commerce  is  vested  by  the  United 
States  Constitution  in  Congress,  a  state  cannot  regulate  the 
charges  in  respect  of  interstate  commerce.* 

The  power  of  a  state  to  regulate  the  charges  of  railway  com- 
panies in  respect  of  transportation  wholly  within  the  state  is 
subject  to  the  Fourteenth  Amendment  of  the  United  States  Con- 
stitution. Accordingly,  a  state  statute,  or  a  regulation  made  under 
authority  of  a  state  statute,  limiting  or  fixing  the  rates  of  a  rail- 
way company  within  the  state  in  such  manner  as  to  deprive  the 
company  of  reasonable  compensation,  would  be  in  violation  of 
the  Constitution.* 

3.  Congress  has  power  to  regulate  interstate  rates.  The  power 
of  Congress  to  regulate  the  charges  of  railway  companies  in 
respect  of  interstate  transportation  is  not  necessarily  coextensive 
with  the  power  of  the  states  to  regulate  charges  in  respect  of 
domestic  transportation.  The  power  of  Congress  is  based  wholly 
upon  the  affirmative  grant  by  the  Constitution  of  power  to  regu- 
late interstate  commerce.  The  several  states  not  only  have  the 
power  to  regulate  domestic  commerce,  but  they  possess  all  other 
legislative  powers  that  are  not  taken  away  by  the  Constitution  of 
the  United  States.  Congress  cannot  base  its  power  to  regulate 
charges  of  railway  companies  in  respect  of  interstate  transporta- 
tion solely  upon  the  principle  established  by  the  decision  in 
Munn  V.  Illinois.  An  act  of  Congress  regulating  rates  of  a  rail- 
way company  cannot  be  sustained  unless  it  is  a  regulation  of  inter- 
state commerce  within  the  meaning  of  the  Constitution ;  nor  can 
it  be  sustained  if  it  gives  a  preference  to  the  ports  of  one  state 
over  those  of  another,  or  if  it  deprives  the  railway  company  of 
liberty,  or  property,  without  due  process  of  law. 

While,  no  doubt.  Congress  can  prohibit  railway  companies  from 
charging  more  than  reasonable  compensation  for  the  services 
rendered  by  them  in  interstate  transportation,  it  has  not  unlimited 
power  to  interfere  with  them  in  their  interstate  transportation,  or 


1  Munn  V,  Illinois,  94  U.  S.  113;  Chicago,  etc.,  Ry.  Co.  v,  Iowa,  94  U.  S.  155,  and 
subsequent  cases. 

«  Hanley  v.  Kansas  City  S.  Ry.  Co.,  187  U.  S.  617. 
'  Smyth  V.  Ames,  169  U.  S.  466. 
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to  exercise  unlimited  control  over  interstate  railway  companies  in 
the  use  of  their  property,  or  in  the  transaction  of  their  business. 
It  is  well  settled  that  the  Fifth  Amendment  and  the  Fourteenth 
Amendment  not  only  prevent  Congress  and  the  several  states 
from  actually  confiscating  property  or  destroying  its  value,  but 
also  protect  the  liberty  of  contract  and  the  liberty  of  the  owner 
of  property  in  its  use  and  enjoyment.^ 

4.  Neither  Congress,  nor  a  commission  created  by  Congress, 
can  fix  the  rates  of  a  railway  company  solely  on  the  basis  of  the 
value  or  of  the  cost  of  its  property  —  rates  can  be  fixed  only  on 
the  basis  of  allowing  the  carrier  to  charge  in  each  case  reasonable 
compensation  for  the  services  rendered. 

The  property  of  a  railway  company  is,  practically,  of  no  value 
except  for  railway  purposes,  and  its  value  depends  wholly  upon 
its  earning  capacity  when  used  for  such  purposes.  This  earning 
capacity,  in  turn,  depends  wholly  upon  the  rates  which  the  com- 
pany can  charge,  the  volume  of  its  business,  and  the  expenses  of 
doing  that  business.  It  would,  therefore,  be  illogical  to  attempt 
to  fix  the  rates  of  a  railway  company  on  the  basis  of  the  value  of 
its  property.  The  value  of  the  property  is  fixed  by  the  rates  and 
not  the  reverse.  In  Smyth  v.  Ames^  the  Supreme  Court  said  that 
"  the  basis  of  all  calculations  as  to  the  reasonableness  of  rates  to 
be  charged  by  a  corporation  maintaining  a  highway  under  legis- 
lative sanction  must  be  the  fair  value  of  the  property  being  used 
by  it  for  the  convenience  of  the  public " ;  but  it  is  obvious  from 
the  context  that  the  word  "  value  "  was  not  here  used  in  its  usual 
sense. 

At  common  law  the  reasonableness  or  unreasonableness  of  a 
rate  charged  by  a  railway  company  does  not  depend  upon  the 
original  cost  of  the  property  used  by  it,  nor  upon  the  cost  of 
reproducing  a  similar  property.  There  is  no  rule  of  law  limit- 
ing the  income  of  a  carrier  according  to  the  cost  of  its  property. 
The  question  in  each  instance  is  whether  the  rate  charged  by 
the  carrier  requires  the  payment  of  more  than  reasonable  com- 
pensation for  the  service  rendered.*  A  carrier  cannot  charge  more 
than  reasonable  compensation  for  the  service   rendered,   merely 

1  Lake  Shore,  etc.,  Ry.  Co.  v.  Smith,  173  U.  S.  684,  691,  697  ;  Allgeyer  v.  Louisiana, 
165  U.  S.  578;  Lochner  V.  New  York,  U.  S.  Supreme  Court,  October  Term,  1904. 

«  169  U.  S.  p.  546. 

»  Cotting  V.  Stock  Yards  Co.,  183  U.  S.  79, 95,  97 ;  Canada  Southern  Ry.  Co.  v. 
International  Bridge  Co.,  8  App.  Cas.  723,  731. 
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because  it  cannot  otherwise  earn  a  reasonable  return  upon  the  cost 
of  its  entire  property;  nor  can  a  carrier  be  compelled  to  charge  less 
than  reasonable  compensation  merely  because  it  may  earn  a  large 
return  upon  the  cost  of  its  property.  In  determining  what  con- 
stitutes reasonable  compensation  for  the  service  rendered  in  any 
given  case,  the  aggregate  profits  of  the  carrier  undoubtedly  have  a 
bearing  and  may  be  considered;  but  there  are  also  many  other 
elements  that  must  be  taken  into  account. 

There  are  several  reasons  why  the  rates  of  a  railway  company 
cannot  be  fixed  by  Congress,  or  by  a  commission  created  by 
Congress,  on  the  basis  of  the  cost  of  the  property  of  the  com- 
pany, or  upon  the  basis  of  its  income. 

{a)  It  is  an  axiom  of  railroad  rate-making  that  rates  between 
the  same  points  must  be  alike  on  all  competing  lines,  because  if 
they  are  not  alike,  the  business  will  go  to  that  line  which  makes 
the  lowest  rate.  Therefore,  in  case  two  competing  lines  would 
not  be  equally  prosperous  if  both  should  charge  the  same  rates, 
it  would  be  impossible  to  fix  their  rates  in  such  manner  as  to 
yield  to  each  the  same  relative  net  return  upon  the  cost  of  the 
property.  If  the  rates  charged  by  the  more  prosperous  company 
upon  competitive  business  should  be  reduced  so  as  to  cut  down 
its  net  income,  the  less  prosperous  company  would  be  compelled 
either  to  reduce  its  rates  equally  or  to  lose  all  the  competitive 
business,  and  in  either  event  might  be  ruined. 

(J))  It  would  be  impossible  to  fix  the  rates  of  a  railway  company 
on  the  basis  of  the  net  income  upon  its  entire  property  so  long  as 
the  regulation  of  rates  for  transportation  wholly  within  a  state 
remains  subject  to  state  control  and  not  to  the  control  of  Congress. 
The  Interstate  Commerce  Commission  could  deal  only  with  rates 
upon  interstate  traffic  and  the  states  could  deal  only  with  rates  upon 
traffic  wholly  confined  within  their  boundaries.  The  Supreme 
Court  of  the  United  States  has  decided  that  when  a  state  under- 
takes to  prescribe  rates  of  a  carrier  in  respect  of  domestic  business, 
it  must  do  so  with  reference,  exclusively,  to  what  is  just  and  rea- 
sonable as  between  the  carrier  and  the  public  in  respect  of  domestic 
business.  For  the  same  reasons,  if  the  Interstate  Commerce  Com- 
mission should  prescribe  rates  upon  interstate  business,  it  could 
consider  only  what  would  be  just  and  reasonable  in  respect  of 
interstate  business.  There  is,  therefore,  no  power  competent  to 
adjust  and  prescribe  a  complete  schedule  of  rates  on  the  basis  of 
allowing  a  railway  company  to  earn  only  what  may  be  deemed  a 
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reasonable  net  return  on  the  original  cost,  or  the  cost  of  reproduc- 
tion, of  its  property.^ 

Moreover,  even  if  Congress  had  constitutional  power  to  withdraw 
from  the  several  states  all  control  over  the  railways  engaged  in 
interstate  commerce  and  to  regulate  their  local  as  well  as  their 
interstate  rates,  it  is  not  probable  that  it  would  resort  to  so  revolu- 
tionary a  measure. 

(r)  While  the  original  cost,  or  the  cost  of  reproduction,  of  the 
property  of  a  railway  company,  and  the  rates  required  to  enable  the 
company  to  earn  a  fair  return  upon  this  cost,  are  elements  to  be 
considered  in  determining  whether  a  statute  fixing  maximum  rates 
is  unconstitutional  because  confiscatory,  these  are  not  the  only  ele- 
ments.^ The  owner  of  property  devoted  to  a  public  service  can- 
not be  deprived  by  law  of  the  fruits  of  his  skill,  industry,  and  thrift ; 
nor  can  he  be  deprived  of  an  increment  in  value  of  his  property 
due  to  the  development  of  the  country  or  to  good  fortune.  The 
power  to  regulate  charges  in  a  business  of  a  public  character  is 
not  based  on  the  ground  that  the  legislature  can  prevent  the  owner 
of  property  used  in  this  business  from  earning  more  than  a  speci- 
fied profit  upon  the  cost  of  this  property.  It  is  based  on  the 
ground  that  the  legislature  can  prevent  any  individual  or  corpora- 
tion engaged  in  a  business  of  a  public  character  from  charging 
more  than   reasonable   compensation   for  the   services  rendered. 

1  In  Smyth  v,  Ames,  169  U.  S.  466,  541,  the  Supreme  Court  of  the  United  States 
said :  "  In  our  judgment,  it  must  be  held  that  the  reasonableness  or  unreasonableness 
of  rates  prescribed  by  a  state  for  the  transportation  of  persons  and  property  wholly 
within  its  limits  must  be  determined  without  reference  to  the  interstate  business  done 
by  the  carrier,  or  to  the  profits  derived  from  it.  The  state  cannot  justify  unreasonably 
low  rates  for  domestic  transportation,  considered  alone,  upon  the  ground  that  the 
carrier  is  earning  large  profits  on  its  interstate  business,  over  which,  so  far  as  rates 
are  concerned,  the  state  has  no  control.  Nor  can  the  carrier  justify  unreasonably  high 
rates  on  domestic  business  upon  the  ground  that  it  will  be  able  only  in  that  way  to 
meet  losses  on  its  interstate  business.  So  far  as  rates  of  transportation  are  concerned, 
domestic  business  should  not  be  made  to  bear  the  losses  on  interstate  business,  nor 
the  latter  the  losses  on  domestic  business.  It  is  only  rates  for  the  transportation  of 
persons  and  property  between  points  within  the  state  that  the  state  can  prescribe ;  and 
when  it  undertakes  to  prescribe  rates  not  to  be  exceeded  by  the  carrier,  it  must  do  so 
with  reference  exclusively  to  what  is  just  and  reasonable,  as  between  the  carrier  and 
the  public,  in  respect  of  domestic  business.  The  argument  that  a  railroad  line  is  an 
entirety ;  that  its  income  goes  into,  and  its  expenses  are  provided  for,  out  of  a  common 
fund  ;  and  that  its  capitalization  is  on  its  entire  line,  within  and  without  the  state,  can 
have  no  application  where  the  state  is  without  authority  over  rates  on  the  entire  line, 
and  can  only  deal  with  local  rates  and  make  such  regulations  as  are  necessary  to  give 
just  compensation  on  local  business." 

2  Smyth  V.  Ames,  169  U.  S.  546,  547. 
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Neither  a  state  nor  the  United  States  would  have  constitutional 
power  to  seize  the  net  income  of  a  railway  company  over  and 
above  such  sum  as  the  legislature  or  the  courts  may  deem  to  be  a 
reasonable  return  upon  the  cost  of  its  property.  The  legislature 
could  not  require  any  such  excess  to  be  paid  into  the  state 
treasury,  nor  could  the  legislature  give  this  excess  to  shippers 
upon  the  railway. 

It  is  to  be  observed  in  this  connection  that  the  railway  com- 
panies have  not  received  their  franchises  from  the  United  States 
and  that  the  United  States  has  not  conferred  upon  them  the  power 
of  eminent  domain.  Although  a  state  may  base  a  power  to  regu- 
late railway  companies  on  the  ground  that  they  have  assumed  the 
performance  of  a  function  of  the  state  by  accepting  the  franchises 
and  the  power  of  eminent  domain  granted  by  it,  the  United 
States  cannot  base  the  power  of  regulation  upon  that  ground. 
Accordingly,  the  rule  laid  down  by  Mr.  Justice  Brewer  in  Cotting 
V.  Kansas  City  Stock  Yards  Co.^  with  reference  to  the  power  of  a 
state  legislature  to  regulate  the  charges  of  a  stockyards  company 
should  be  applied.  It  should  be  held  that  Congress,  or  a  commis- 
sion created  by  Congress,  can  declare,  subject  to  review  by  the 
courts,  what  rates  in  respect  of  interstate  transportation  will  pay  a 
railway  company  reasonable  compensation  for  its  services ;  but  that 
a  railway  company  cannot,  in  any  case,  be  deprived  of  the  right  to 
make  such  charge  as  is  reasonable,  having  regard  to  the  value  of 
the  service,  and  that  it  cannot  be  compelled  to  reduce  its  charges 
merely  because  the  volume  of  its  business  enables  it  to  earn  large 
profits  on  its  capital. 

5.  Railway  rates,  like  the  charges  in  any  other  business,  are 
determined  largely  by  considerations  of  business  policy  and  can- 
not be  fixed  by  the  application  of  definite  principles  or  hard  and 
fast  rules.  Those  who  manage  the  traffic  of  a  railway  company 
must  exercise  a  wide  discretion  in  adjusting  its  tariffs  from  time  to 
time  to  meet  the  ever  changing  requirements  of  trade  and  of  busi- 
ness conditions.  Many  elements  must  be  considered,  besides  the 
cost  of  transportation,  such  as  competition  by  land  and  water, 
the  volume  and  character  of  the  business,  the  length  of  the  haul, 
the  rates  that  can  be  paid  in  competition  with  producers  of  similar 
articles  at  other  places,  the  existence  of  return  loads,  etc.  In  many 
cases  railway  companies  voluntarily  fix  their  rates  far  below  the 

I  183  U.  S.  79,  97. 
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maximum  that  would  be  reasonable  and  lawful,  as  when  it  is  de- 
sirable to  develop  a  new  territory,  or  to  encourage  the  establish- 
ment of  a  new  industry,  or  otherwise  to  help  build  up  some  new 
source  of  traffic.  In  many  cases  they  are  forced,  by  reason  of  com- 
petition, either  to  make  rates  that  would  be  ruinous  if  applied  to 
all  their  traffic  or  to  give  up  the  competitive  business  entirely. 
Again,  in  other  cases,  they  must  accept  minimum  rates  by  reason 
of  the  long  haul  required  to  carry  a  product  to  market  It  is 
rarely,  if  ever,  true  that  there  is  but  one  just  and  reasonable  rate 
for  the  transportation  of  a  given  article  between  two  points.  In 
nearly  every  instance  there  is  a  wide  range  within  which  any  rate 
would  be  just  and  reasonable,  and  it  is  wholly  a  question  of  busi- 
ness policy  at  what  point  the  rate  shall  be  fixed  within  that  range. 

It  would  be  utterly  impracticable  for  a  legislature,  or  a  commis- 
sion, to  exercise  intelligently  the  wide  business  discretion  necessary 
to  adjust  railway  rates  to  meet  the  varying  conditions  of  trade. 
It  would  seem  also  that  an  act  of  Congress  taking  away  from  a 
railway  company  its  business  discretion  in  the  adjustment  of  its 
rates  would  be  unconstitutional,  because  depriving  the  company 
of  its  liberty  and  property  without  due  process  of  law.  However, 
the  decisions  of  the  Supreme  Court  indicate  that  the  legislature  of 
a  state,  or  a  commission  created  by  a  state  legislature,  can,  to  some 
extent,  substitute  its  own  business  judgment  for  that  of  the  railway 
companies  in  fixing  their  rates.  In  Minnea[K>lis,  etc.,  R.  R.  Co.  v. 
Minnesota,^  the  Supreme  Court  said :  "  We  do  not  think  it  beyond 
the  power  of  the  State  Commission  to  reduce  the  freight  upon  a 
particular  article,  provided  the  companies  are  able  to  earn  a  fair 
profit  upon  their  entire  business,  and  that  the  burden  is  upon 
them  to  impeach  the  action  of  the  Commission  in  this  particular." 
Moreover,  it  has  often  been  held  that  the  courts  will  not  interfere 
with  a  regulation  of  rates  by  the  legislature,  or  by  a  commission, 
unless  it  appears  that  the  rates  prescribed  are  clearly  so  unreason- 
able as  to  make  their  enforcement  equivalent  to  confiscation  of 
property.^  There  is,  therefore,  a  wide  range  between  a  rate  so 
high  that  the  courts  will  declare  it  to  be  unreasonable  and  illegal 
if  imposed  by  a  railway  company,  and  a  rate  so  low  that  the  courts 
will  declare  it  to  be  confiscatory  if  imposed  by  the  legislature  or 
by  a  commission. 

This  point  has  not  always  been  borne  in  mind  by  the  courts,  and 

1  i86  U.  S.  257,  267. 

>  San  Diego  Land  Co.  v.  National  City,  174  U.  S.  754. 
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has  very  generally  been  overlooked  in  drafting  the  various  bills 
introduced  during  the  last  session  of  Congress.  The  expressions 
**  reasonable  rates  **  and  "  unreasonable  rates  "  are  often  used  in 
very  different  senses.  Thus,  when  it  is  said  that  a  rate  shall  be 
reasonable,  this  may  mean  (i)  that  the  rate  shall  not  be  unreason- 
ably high  and  illegal  under  the  common  law  and  the  Interstate 
Commerce  Act,  or  (2)  that  the  rate  shall  not  be  so  low  that  a 
court  would  decide  it  to  be  confiscatory,  or  (3)  that  the  rate  shall 
be  that  particular  rate  which,  in  the  discretion  of  a  commission,  or 
of  some  particular  person,  ought  to  be  established  between  these 
two  extremes.  When  it  is  said  that  a  rate  is  unreasonable,  this 
may  mean  (i)  that  it  is  unreasonably  high  and  therefore  illegal,  or 
(2)  that  it  is  unreasonably  low,  or  (3)  that  it  is  different  from  the 
rate  which,  in  the  opinion  of  a  commission,  or  of  some  particular 
person,  ought  to  be  established  between  these  two  extremes. 

6.  To  fix  the  rates  to  be  charged  by  a  carrier  in  the  future  is  a 
legislative  and  not  a  judicial  act.  This  has  repeatedly  been  pointed 
out  by  the  Supreme  Court  of  the  United  States.  In  the  Maxi- 
mum Rate  Case,^  the  Supreme  Court  used  the  following  language: 

"  It  is  one  thing  to  inquire  whether  the  rates  which  have  been  charged 
and  collected  are  reasonable  —  that  is  a  judicial  act ;  but  an  entirely  differ- 
ent thing  to  prescribe  rates  which  shall  be  charged  in  the  future  —  that  is  a 
legislative  act.  .  .  . 

**  The  power  to  prescribe  a  tariff  of  rates  for  carriage  by  a  common  car- 
rier is  a  legislative  and  not  an  administrative  or  judicial  function,  and, 
having  respect  to  the  large  amount  of  property  invested  in  railroads,  the 
various  companies  engaged  therein,  the  thousands  of  miles  of  road,  and  the 
millions  of  tons  of  freight  carried,  the  varying  and  diverse  conditions  attach- 
ing to  such  carriage,  is  a  power  of  supreme  delicacy  and  importance." 

7.  Congress  cannot  confer  judicial  flowers  upon  the  Interstate 
Commerce  Commission.  It  can  confer  judicial  powers  only  upon 
courts  established  in  the  manner  prescribed  by  the  Constitution. 
The  judges  of  such  courts  must  be  appointed  to  hold  office  during 
good  behavior,  and  must  receive  for  their  services  a  compensation 
which  shall  not  be  diminished  during  their  continuance  in  office. 
As  will  be  pointed  out  hereafter,  a  judge  can  be  required  to  per- 
form only  strictly  judicial  services.^      The  Interstate  Commerce 

1  167  U.  S.  479,  499,  505.    See  also  Texas  &  Pac.  Ry.  Co.  v.  Interstate  Com.  Com. 
162  U.  S.  197,  234. 
*  See  point  9,  iftfra. 
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Commission  is  vested  with  various  non-judicial  functions,  such  as 
the  duties  of  procuring  statistics  and  of  prosecuting  violations  of 
the  law.  Congress  could  not  confer  strictly  judicial  powers  upon 
a  commission  so  constituted,  nor  could  it  give  to  such  a  commis- 
sion power  to  adjudicate  finally  the  lawfulness  of  a  rate  charged  by 
the  railway  companies,  or  to  impose  fines  or  penalties.^ 

8.  Congress  can  confer  upon  a  commission  power  to  fix,  subject 
to  review  by  the  courts,  the  maximum  rates  that  would  not  be  un- 
reasonably high  and  extortionate  as  against  shippers,  but  it  is  doubt- 
ful whether  or  not  Congress  can  vest  in  a  commission  the  purely 
discretionary  power  to  fix  rates  as  it  sees  fit.  The  Constitution  pro- 
vides that  "  all  legislative  powers  herein  granted  shall  be  vested  in 
a  Congress  of  the  United  States,"  and  the  general  rule  is  well  settled 
that  Congress  cannot  delegate  its  legislative  powers  to  any  other 
body.^  It  has  never  been  decided  that  Congress  can  delegate  to  a 
commission  the  power  of  prescribing  future  railway  rates,  because 
Congress  has  never  passed  any  law  purporting  to  do  so.  In  a 
number  of  the  states,  however,  such  laws,  delegating  to  railway 
commissioners  the  power  of  fixing  rates,  have  been  passed,  and 
their  constitutionality  has  been  sustained.^  These  decisions  are 
based  upon  the  doctrine  that  while  a  legislature  may  not  dele- 
gate its  strictly  legislative  powers,  yet  it  may  delegate  authority 
to  regulate  certain  matters  which  in  the  nature  of  things  require 
regulation  of  a  quasi-administrative  character  and  which,  in  the 
nature  of  things,  could  not  be  satisfactorily  regulated  by  the  legis- 
lature itself.*  According  to  these  cases,  while  the  power  of  fixing 
rates  is  a  function  of  the  legislature,  it  is  a  quasi-administrative 
function  wftich  may  be  delegated  to  a  commission.     In  upholding 


1  Interstate  Com.  Com.  v.  Brimson,  154  U.  S.  447,  485. 

*  Art.  I.  §  I.  Cooley,  Constitutional  Limitations,  7th  ed.,  163.  "  One  of  the  settled 
maxims  in  constitutional  law  is,  that  the  power  conferred  upon  the  legislature  to  make 
laws  cannot  be  delegated  by  that  department  to  any  other  body  or  authority.  Where 
the  sovereign  power  of  the  state  has  located  the  authority,  there  it  must  remain ;  and 
by  the  constitutional  agency  alone  the  laws  must  be  made  untU  the  Constitution  itself 
is  changed.  The  power  to  whose  judgment,  wisdom  and  patriotism  this  high  preroga* 
tive  has  been  entrusted  cannot  relieve  itself  of  the  responsibility  by  choosing  other 
agencies  upon  which  the  power  shall  be  devolved,  nor  can  it  substitute  the  judgment, 
wisdom  and  patriotism  of  any  other  body  for  those  to  which  alone  the  people  have 
seen  fit  to  confide  this  sovereign  trust." 

»  Georgia  R.  R.  Co.  v.  Smith,  70  Ga.  694 ;  Tilley  v.  Railway  Co.,  4  Woods  (C.  C.) 
427;  McWhirter  v.  Pensacola  Ry.  Co.,  24  Fla.  417,  471 ;  Express  Co.  v.  R.  R.  Co., 
Ill  N.  C.  463,  472;  Chicago,  etc.,  Ry.  Co.  v.  Dey,  35  Fed.  Rep.  866. 

«  See  Field  v.  Clark,  143  U.  S.  649,  692;  Buttfield  v,  Stranahan,  192  U.  S.  470. 
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the  Railroad  Commission  Law  of  Georgia,  Circuit  Judge  Woods 
used  the  following  language: 

"  The  true  distinction  therefore  is  between  the  delegation  of  power  to 
make  the  law,  which  necessarily  involves  a  discretion  as  to  what  it  shall 
be,  and  conferring  an  authority  or  discretion  as  to  its  execution  to  be  exer- 
cised under  and  in  pursuance  of  the  law.  The  first  cannot  be  done ;  to 
the  latter  no  objection  can  be  made."  * 

No  doubt.  Congress  can  by  law  prescribe  general  rules  for  the 
regulation  of  the  charges  of  railway  companies  —  for  example, 
it  can  (as  it  did  in  the  Interstate  Commerce  Act)  prohibit  railway 
companies  from  charging  unreasonably  high  or  extortionate  rates 
and  can  prohibit  them  from  unduly  discriminating  in  their  charges ; 
and  it  can  establish  a  commission  or  other  administrative  body 
with  power  to  carry  into  effect  such  general  rules,  including  power 
to  make  orders  fixing  prima  facie  what  rates  shall  be  deemed  un- 
reasonably high  or  discriminatory  and  therefore  illegal  under  the 
statute.  Under  such  a  law,  the  function  of  a  commission  would 
be  merely  administrative  in  carrying  out  the  declared  will  of  Con- 
gress to  prohibit  excessive  or  unjustly  discriminatory  rates,  and 
the  commission  itself  would  not  be  vested  with  the  legislative 
power  of  determining,  according  to  its  own  arbitrary  will  or  ideas 
of  policy,  what  rates  shall  be  charged  in  the  future.  Under  such 
a  law  the  action  of  the  commission,  although  prima  facie  valid, 
could  be  reviewed  and  set  aside  by  the  courts,  and  the  carrier  could 
not  be  deprived  of  the  right  to  charge  any  rate  that  would  not  be 
unreasonably  high  or  unjustly  discriminatory.  Even  if  Congress 
itself  has  constitutional  power  to  fix  the  rates  of  the  railway  com- 
panies according  to  its  discretion,  it  would  be  going  a  step  further 
to  hold  that  it  can  delegate  this  discretionary  power  to  a  commis- 
sion. As  was  pointed  out  by  the  Supreme  Court,  such  a  power  is 
**  a  legislative  power  ...  of  supreme  delicacy  and  importance  "  ' 
and  would  enable  the  Commission  to  make  "  laws  of  wide  import, 
destroying  some  branches  of  commerce  that  have  long  existed,  and 
undertaking  to  change  the  laws  and  customs  of  transportation  in 
the  promotion  of  what  is  supposed  to  be  public  policy."  * 

9.  Congress  cannot  vest  in  the  courts  power  to  fix  future  rates, 
or  to  consider  and  pass  upon  the  wisdom  or  policy  of  the  com- 
mission  in  prescribing  a  particular  rate  which  is   neither  con- 


1  4  Woods  (U.  S.)  427,  446. 

«  ffW  IT.  S.  cnc 


«  167  U.  S.  505.  •  162  U.  S.  234. 
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fiscatory  nor  unreasonably  high.  It  is  well  settled  that  Congress 
cannot  constitutionally  require  the  courts  to  perform  any  duties 
that  are  not  of  a  judicial  character.  It  cannot  require  the  courts, 
directly  or  indirectly,  to  perform  duties  of  an  administrative  or  of 
a  quasi-legislative  character.^  It  follows,  therefore,  that  Congress 
has  no  constitutional  power  to  require  the  courts  to  exercise  the 
legislative  or  quasi-legislative  power  of  a  commission  in  fixing  the 
rates  to  be  charged  by  a  railway  company.*  Congress  has  never 
attempted  this,  and  the  precise  point,  therefore,  has  not  been  de- 
cided; but  a  similar  question  has  arisen  under  state  legislation 
purporting  to  vest  the  rate-making  power  in  the  courts,  and  this 
legislation  has  been  condemned  as  unconstitutional.  In  State  v. 
Johnson,^  the  Supreme  Court  of  Kansas  decided  that  the  act  of 
the  legislature  of  that  state  creating  a  court  called  the  "  Court  of 
Visitation"  was  unconstitutional  for  the  reason  that  it  conferred 
upon  this  court  the  power  of  prescribing  the  future  rates  of  rail- 
way companies —  that  being  a  legislative  and  not  a  judicial  func- 
tion. The  same  conclusion  was  reached  when  the  validity  of  this 
Kansas  law  was  considered  by  the  Circuit  Court  of  the  United 
States.* 

If  Congress  cannot  give  to  the  courts  original  power  to  prescribe 
what  rates  the  railway  carriers  shall  charge,  it  cannot  require  them 
to  reconsider  the  whole  case  as  it  was  considered  by  the  commis- 
sion and  to  pass  upon  the  wisdom  and  policy  of  the  action  of  the 
commission  in  fixing  a  rate.  In  other  words,  Congress  cannot 
constitute  the  courts,  in  substance,  an  Appellate  Railroad  Com- 
mission, and  require  them  to  substitute  their  own  ideas  as  to  the 
wisdom  and  policy  of  a  rate  for  the  ideas  of  the  commission.  Any 
statute  authorizing  the  commission  in  the  first  instance  to  exercise 
purely  discretionary  power  in  fixing  rates,  and  requiring  the 
courts,  upon  reviewing  this  action,  to  exercise  the  same  discretion 
as  the  commission,  would  be  unconstitutional,  because  this  dis- 
cretion would  be  of  a  legislative  and  not  of  a  judicial  character. 
Such  a  statute  would  in  effect  constitute  the  courts  the  ultimate 

1  Opinions  of  the  Judges  of  the  Supreme  Court  in  the  notes  to  Hayburn's  Case, 
2  DalL  (U.S.)  409;  United  States  v.  Todd,  13  How.  (U.  S.)  52;  Gordon  v.  United 
Stotes,  2  Wall.  (U.  S.)  561 ;  Re  Sanborn,  148  U.  S.  222 ;  Interstate  Com.  Com.  v.  Brim- 
sen,  154  U.  S.  447,  484;  Norwalk  Street  Railway  Company's  Appeal,  69  Conn.  597. 

3  See  points  5  and  6  above. 

•  6i  Kan.  803. 

*  Western  Union  Tel.  Co.  v.  Myatt,  98  Fed.  Rep.  335.  See  also,  Nebraska  Tele- 
graph  Co.  v.  State,  55  Neb.  627,  636. 
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rate-makers  for  the  railways  in  the  United  States.  The  courts  un- 
doubtedly can  pass  upon  the  question  whether  a  rate  is  unreason- 
ably high  and  therefore  unlawful,  or  whether  it  is  in  violation  of  a 
legal  order  made  by  the  commission.  They  can  also  pass  upon 
the  question  whether  the  action  of  the  commission  in  fixing  a  rate 
is  constitutional,  that  is  to  say,  whether  it  would  in  effect  amount 
to  confiscation  of  the  property  of  the  carrier;  but  they  cannot  be 
required  to  substitute  their  own  ideas  of  wisdom  or  policy  for 
those  of  the  commission  in  fixing  a  rate  which  is  neither  confis- 
catory nor  unreasonably  high.  The  question  in  such  a  case  would 
be  neither  a  question  of  fact  nor  a  question  of  law.  The  adjust- 
ment of  the  rates  of  a  carrier  between  these  extremes  presents 
merely  a  question  of  business  policy  largely  dependent  upon  in- 
dividual opinion  and  preference.  The  carrier  can  pass  upon  this 
question ;  and  possibly  Congress,  in  the  exercise  of  its  legislative 
functions,  can  pass  upon  it.  Possibly,  also.  Congress  can  em- 
power a  commission  to  do  so.  But  the  courts  cannot  be  required 
to  decide  such  questions  and  in  effect  to  take  charge  of  the  traffic 
management  of  the  railways.^  This  precise  point  was  decided  in  the 
case  of  Steenerson  v.  Great  Northern  Ry.  Co.^  The  act  of  Min- 
nesota giving  to  the  Railroad  and  Warehouse  Commission  of  that 
state  power  to  fix  rates  made  provision  for  an  appeal  to  the  Dis- 
trict Court,  and  contained  the  following  provision:  *'Upon  such 
appeal,  and  upon  the  hearing  of  any  application  ...  for  the  en- 
forcement of  any  such  order  made  by  the  commission,  the  district 


1  The  following  remarks  of  Mr.  Justice  Brewer  in  the  case  of  Reagan  v.  Farmers' 
Loan  &  Trust  Co.,  1 54  U.  S.  362,  397,  are  instructive  in  this  connection :  "  It  is 
doubtless  true,  as  a  general  proposition,  that  the  formation  of  a  tariff  of  charges  for 
the  transportation  by  a  common  carrier  of  persons  or  property  is  a  legislative  or  ad- 
ministrative rather  than  a  judicial  function.  Yet  it  has  always  been  recognized  that, 
if  a  carrier  attempted  to  charge  a  shipper  an  unreasonable  sum,  the  courts  had  juris- 
diction to  inquire  into  that  matter  and  to  award  to  the  shipper  any  amount  exacted 
from  him  in  excess  of  a  reasonable  rate;  and  also  in  a  reverse  case  to  render  judgment 
in  favor  of  the  carrier  for  the  amount  found  to  be  a  reasonable  charge.  The  province 
of  the  courts  is  not  changed,  nor  the  limit  of  judicial  inquiry  altered,  because  the  legis- 
lature instead  of  the  carrier  prescribes  the  rates.  The  courts  are  not  authorized  to  re- 
vise or  change  the  body  of  rates  imposed  by  a  legislature  or  by  a  commission ;  they 
do  not  determine  whether  one  rate  is  preferable  to  another,  or  what  under  all  circum- 
stances would  be  fair  and  reasonable  as  between  the  carriers  and  the  shippers ;  they  do 
not  engage  in  any  mere  administrative  work ;  but  still  there  can  be  no  doubt  of  their 
power  and  duty  to  inquire  whether  a  body  of  rates  Pprescri bed  by  a  legislature  or  a 
commission  is  unjust  and  unreasonable,  and  such  as  to  work  a  practical  destruction  to 
rights  of  property,  and  if  found  so  to  be,  to  restrain  its  operation." 

*  69  Minn.  353,  575 ;  72  N.  W.  Rep.  713.     Sec  also  In  re  Janvrin,  174  Mass.  5x4. 


Digitized  by 


Google 


584  HARVARD  LAW  REVIEW. 

court  shall  have  jurisdiction  to,  and  it  shall,  examine  the  whole 
matter  in  controversy,  including  matters  of  fact  as  well  as  ques- 
tions of  law,  and  to  affirm,  modify  or  reverse  such  order  in  whole 
or  in  part  as  justice  may  require;  and  in  case  of  any  order  being 
modified,  as  aforesaid,  such  modified  order  shall,  for  all  the  pur- 
poses contemplated  by  this  act,  stand  in  place  of  the  original  order 
so  modified  and  have  the  same  force  and  eflfect  throughout  the 
State  as  the  orders  of  said  commission." 
The  Supreme  Court  of  Minnesota  held  that 

"  If  by  this  the  legislature  intended  to  provide  that  the  Court  should  put 
itself  in  the  place  of  the  commission,  try  the  matter  de  novo,  and  determine 
what  are  reasonable  rates,  without  regard  to  the  findings  of  the  commission, 
such  intent  cannot  be  carried  out,  as  a  statute  which  so  provided  would  be 
unconstitutional.  The  fixing  of  rates  is  a  legislative  or  administrative  act, 
not  a  judicial  one.  And  the  performance  of  such  duties  cannot  under  our 
constitution  be  imposed  on  the  judiciary.'' 

No  constitutional  statute  can  be  drawn  that  will  give  to  the 
courts  power  to  hear  the  question  de  novo,  as  in  case  of  an  appeal 
of  a  cause  in  equity,  and  to  reconsider  the  wisdom  and  policy 
of  the  commission  in  fixing  any  particular  rate  between  the  two 
extremes  of  legality  referred  to  above.  No  statute  would  be  nec- 
essary to  give  the  railway  companies  power  to  resort  to  the  courts 
in  order  to  restrain  confiscatory  action  of  the  commission,  and  no 
additional  protection  through  the  courts  can  be  conferred  by  Con- 
gress. It  follows,  therefore,  that  a  grant  of  power  to  a  commission 
to  fix  rates,  in  its  discretion,  would  vest  in  it  practically  autocratic 
power,  subject  to  no  control  by  the  executive  or  by  the  courts,  to 
dictate  the  policy  of  the  railways  of  the  United  States,  and  auto- 
cratic power  to  make  or  unmake  the  prosperity  of  different  sec- 
tions of  the  country  so  far  as  this  would  depend  upon  the  rates  of 
transportation.  It  would  place  in  the  practical  control  of  the  com- 
mission property  of  a  value  of  about  ^12,000,000,000 — the  most 
important  single  property  interest  in  the  United  States.  It  would 
create  a  form  of  bureaucratic  government  more  absolute  than  any 
existing  in  any  other  country  in  the  world.  It  would  certainly  be 
contrary  to  the  American  system  of  government  and  to  American 
ideas  of  liberty. 

The  action  of  the  commission  in  such  a  case  would  be  subject 
only  to  the  right  of  the  carriers  to  resort  to  the  courts  to  prevent 
confiscatory  action.     Provisions  for  a  further  judicial  review  would 
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be  illusory.  Under  the  bills  that  have  been  introduced  in  Con- 
gress, the  only  question  that  could  be  considered  upon  an  appeal 
by  a  railway  company  would  be  whether  the  rate  prescribed  by 
the  commission  was  confiscatory,  and  the  only  question  that  could 
be  considered  upon  an  appeal  by  a  shipper  would  be  whether  the 
rate  prescribed  was  extortionate  or  discriminatory.  If  a  local- 
ity should  be  aggrieved  by  the  action  of  the  commission,  probably 
it  would  not  have  any  redress  whatsoever. 

10.  A  grant  of  discretionary  power  to  fix  railway  rates  within 
the  limits  of  legality,  as  heretofore  defined,  would  necessarily  in- 
clude power,  through  an  adjustment  of  rates,  to  affect  the  relative 
rates  of  different  localities  and  to  aid  one  locality  in  the  country  at 
the  expense  of  other  localities  by  establishing  a  differential.  In 
some  of  the  bills  introduced  at  the  last  session  of  Congress  it  is 
provided  in  express  terms  that  the  commission  shall  have  power  to 
prescribe  **  the  just  relation  of  rates  to  or  from  common  points  " ; 
but  irrespective  of  such  provisions,  the  power  to  do  this  would 
necessarily  result  from  any  grant  of  a  purely  discretionary  power 
of  fixing  rates. 

The  Constitution  of  the  United  States  provides  that  "  no  prefer- 
ence shall  be  given  by  any  regulation  of  commerce  or  revenue  to 
the  ports  of  one  state  over  those  of  another."  In  construing  this 
constitutional  prohibition  it  is  to  be  observed,  first,  that  it  applies 
only  to  regulations  of  commerce  by  Congress  and  not  to  state  leg- 
islation giving  preferences  to  certain  ports ;  ^  secondly,  that  it  does 
not  prohibit  individuals  or  railway  companies  from  voluntarily  giv- 
ing differentials  or  preferences  to  certain  ports ;  and  thirdly,  that 
it  applies  to  all  regulations  of  commerce  established  by  Congress, 
or  by  a  commission  created  by  Congress.  An  order  of  a  com- 
mission fixing  rates  can  be  sustained  only  on  the  theory  that  it  is 
a  regulation  of  commerce  by  the  legislature,  acting  through  the 
commission,  and,  as  has  often  been  decided,  such  an  order  is  sub- 
ject to  the  same  constitutional  limitations  as  a  regulation  enacted 
by  the  legislature  in  the  first  instance.  In  the  case  of  Pennsylvania 
V.  Wheeling  Bridge  Co.^  it  was  claimed  that  an  act  of  Congress 
authorizing  the  construction  of  a  bridge  across  the  Ohio  river  at 
Wheeling,  Virginia,  was  in  violation  of  this  constitutional  prohibi- 
tion, because  the  construction  of  this  bridge  would  cause  delay 
and  expense  in  the  operation  of  steamboats  upon  the  Ohio  river 

1  Munn  V.  Illinois,  94  U.  S.  113,  135.  «  18  How.  (U.  S.)  421. 
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bound  to  or  from  the  port  of  Pittsburg,  and  would  virtually  give  a 
preference  to  the  port  of  Wheeling.  A  majority  of  the  court,  how- 
ever, held  that  the  act  of  Congress  was  a  legitimate  exercise  of  the 
power  to  regulate  commerce,  although  it  might  give  an  advantage 
to  the  ports  of  one  state  which  would  incidentally  operate  to  the 
prejudice  of  the  ports  of  a  neighboring  state,  and  that  the  consti- 
tutional prohibition  prevented  Congress  only  from  giving  a  direct 
preference  to  the  ports  of  one  state  over  those  of  another.  Mr. 
Justice  Nelson  also  expressed  the  view  that  what  was  forbidden 
was  not  discrimination  between  the  ports  of  different  states,  but 
discrimination  between  states,  and  that  in  order  to  bring  the  case 
within  the  prohibition  it  was  necessary  to  show  not  merely  dis- 
crimination between  Pittsburg  and  Wheeling,  but  discrimination 
between  the  ports  of  Virginia  and  those  of  Pennsylvania.  This 
latter  view,  however,  is  not  tenable,  as  is  shown  by  the  discussion 
of  the  constitutional  prohibition  in  Knowlton  v.  Moore.^ 

It  seems  clear  that  an  act  of  Congress  regulating  interstate  com- 
merce is  not  in  violation  of  this  prohibition  merely  because  the 
regulation  would  incidentally,  and  not  directly,  give  some  advan- 
tage to  the  ports  of  one  state  over  those  of  another  state.  The  con- 
stitutional prohibition  would  forbid  only  a  regulation  of  commerce 
directly  and  necessarily  giving  such  a  preference.  The  question, 
therefore,  arises :  Can  a  direct  preference  be  given  to  the  ports  of 
one  state  over  those  of  another  through  an  adjustment  of  railway 
rates  in  the  United  States?  Of  course,  the  fact  that  railways  were 
not  known  at  the  time  of  the  adoption  of  the  Constitution  has  no 
bearing  upon  the  question.  If  a  law  prescribing  the  rates  of  rail- 
way companies  is  a  regulation  of  commerce  under  section  8  of 
Article  I.,  it  must  also  be  a  regulation  of  commerce  under  section  9 
of  the  same  article. 

It  is  obvious  that  an  act  of  Congress,  or  an  order  of  a  commis- 
sion, merely  fixing  the  maximum  rates  that  may  be  charged  by 
railway  companies  in  respect  of  shipments  to  or  through  certain 
ports,  would  not  give  a  preference  to  the  ports  of  one  state  over 
those  of  another,  because  the  railway  companies  leading  to  each 
port  could  compete  freely  with  those  leading  to  other  ports  by 
reducing  their  rates.  The  establishment  of  a  differential  in  favor 
of  the  railways  leading  to  a  certain  port  implies  that  the  railways 
leading  to  other  ports  shall  be  prohibited  from  reducing  their  rates 

^  178  U.  S.  41,  lo^et  seq. 
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below  a  prescribed  minimum,  and  that  free  competition  among 
them  shall  thus  be  stopped.  While,  possibly,  it  may  be  held  that 
the  establishment  of  such  a  differential  in  respect  of  shipments 
between  interior  points  and  the  cities  situated  at  different  ports 
would  not  necessarily  give  a  direct  preference  to  any  port,  because 
such  shipments  may  not  go  through  the  ports,  it  seems  clear  that 
a  preference  would  be  given  by  a  differential  in  respect  of  through 
shipments  to  or  from  foreign  points.  As  the  through  rates  in  re- 
spect of  shipments  between  the  same  points  must  necessarily  be 
substantially  alike  by  all  routes,  the  obvious  purpose  of  the  differ- 
ential would  be  to  give  to  the  steamship  lines  from  certain  ports 
a  larger  share  of  the  through  rate  than  the  steamship  lines  from 
other  ports.  It  is  difficult  to  see  how  the  courts  could  avoid  rec- 
ognizing the  fact  that  the  direct  and  necessary  result  would  be  to 
give  a  preference  by  statute  to  certain  ports  at  the  expense  of 
others.  It  is  no  answer  to  say  that  a  regulation  of  Congress,  or 
of  a  commission,  merely  establishing  "  the  just  relation  of  rates  " 
upon  shipments  by  different  ports,  would  not  grant  a  preference 
to  the  ports  of  any  state.  Stated  baldly,  this  would  mean  that 
Congress,  or  a  commission,  can  take  away  from  a  particular  port 
its  natural  advantages  by  granting  a  law-made  advantage  to  other 
ports  by  means  of  a  preferential  regulation  of  commerce.  The 
Constitution  provides  that  no  preference  shall  be  given  by  any 
regulation  of  commerce  to  the  ports  of  one  state  over  those  of 
another.  To  hold  that  Congress  or  a  commission  can  by  law  give 
to  the  various  ports  such  preferences  as  in  the  judgment  of  Con- 
gress, or  a  commission,  will  equalize  their  natural  advantages  would 
wholly  destroy  the  value  of  the  constitutional  prohibition. 

The  constitutional  prohibition  was  designed  to  prevent  sectional 
legislation  that  might  array  one  part  of  the  country  against  another. 
The  Interstate  Commerce  Act  itself  recognizes  that  the  Commission 
is  subject  to  politics,  as  the  Act  provides  that  not  more  than  three 
of  the  commissioners  shall  belong  to  the  same  political  party. 
One  or  the  other  of  the  great  political  parties  will  always  control 
the  Commission.  If  power  to  fix  the  relative  rates  of  transporta- 
tion to  and  from  different  ports  or  sections  of  the  country  is  con- 
ferred upon  it,  the  adjustment  of  railway  rates  in  the  United  States 
will  inevitably  become  a  political  question. 

Victor  Morawetz. 
New  York  City. 
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SPECIAL    LEGISLATION    FOR 
MUNICIPALITIES. 

THE  constitutions  of  many  of  our  states  provide  for  general 
laws  and  prohibit  special  or  local  laws  with  reference  to 
municipal  corporations.^  These  provisions  have  been  in  force 
long  enough  for  their  results  to  be  seen  and  stated. 

Webster  defines  **  general "  as  "  Properly,  relating  to  a  whole 
genus  or  kind,  and  hence  relating  to  the  whole  class  or  order " ; 
and  *'  special "  as  **  Designating  a  species  or  sort"  Other  lexi- 
cographers give  the  same  definitions.  A  clause  in  a  constitution 
that  legislation  regarding  municipalities  shall  be  general,  is  a  re- 
quirement that  it  shall  relate  to  a  genus  and  not  to  a  species. 

Genus  and  species  are  relative  terms,  and  it  is  possible  to  divide 
the  genus,  municipal  corporation,  or  county,  city,  town,  village, 
borough,  etc.,  into  species,  each  of  which  species  in  turn  will  be 
capable  as  a  genus  of  being  divided  again  into  other  species,  and 
so  on  indefinitely.^  Thus  the  genus  "  all  cities  "  may  be  divided 
into  different  classes  according  to  number  of  inhabitants ;  as,  for 
example,  cities  having   100,000  or  less,  cities  having  100,000  to 

1  The  Constitution  of  Ohio,  for  example  (Art.  XIII.  Sec.  i),  provides:  "  The  Gen- 
eral Assembly  shall  pass  no  special  act  conferring  corporate  powers."  The  Constitu- 
tion of  Illinois  (Art.  IV.  Sec.  22)  provides :  "  The  General  Assembly  shall  not  pass 
local  or  special  laws  in  any  of  the  following  enumerated  cases,  that  is  to  say :  For  .  .  . 
incorporating  towns,  cities,  or  villages,  or  changing  or  amending  the  charter  of  any 
town,  city,  or  village."  The  Constitution  of  New  Jersey  provides  (Sec.  VII.  Par.  11) : 
'*  The  legislature  shall  not  pass  private,  local,  or  special  laws  in  any  of  the  following 
enumerated  cases ;  that  is  to  say :  .  .  .  Regulating  the  internal  affairs  of  towns  and 
counties."  Similar  provisions  exist  in  a  great  number  of  the  constitutions  ci  the 
various  states. 

*  Professor  Jevons  ("Elementary  Lessons  in  Logic"  (1882)  98, 100)  states:  "Any 
class  of  things  may  be  called  a  genus  {y4vos,  race  or  kind),  if  it  be  regarded  as  made 
up  of  two  or  more  species.  '  Element '  b  a  genus  when  we  consider  it  as  divided  into 
the  two  species,  *  metallic  and  non-metallic'  Triangle  is  a  genus  as  regards  the  species 
acute-angled,  right-angled,  and  obtuse-angled.  On  the  other  hand,  a  species  is  any 
class  which  is  regarded  as  forming  part  of  the  next  larger  class,  so  that  the  terms  genus 
and  species  are  relative  to  each  other,  the  genus  being  the  larger  class  which  is  di- 
vided, and  the  species  the  two  or  more  smaller  classes  into  which  the  genus  is  divided. 
...  It  will  easily  be  seen  that  the  same  class  of  things  may  be  both  a  genus  and  a 
species  at  the  same  time,  according  as  we  regard  it  as  divided  into  smaller  classes  or 
forming  part  of  a  larger  class." 
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200,000,  and  cities  having  more  than  200,000.  Each  of  these 
classes  is  a  species  with  reference  to  the  genus  "  all  cities,"  and 
each  of  them  as  a  new  genus  may  in  turn  be  divided  into  new 
species.  Such  classification  may  be  continued  almost  without 
limits,  until  approximately  each  municipality  is  placed  in  a  sepa- 
rate class,  and  is  as  certainly  designated  as  if  mentioned  by  name. 
This  classification  according  to  population,  with  separate  legisla- 
tion for  each  class,  has  generally,  though  not  uniformly,  been 
sustained  by  the  courts  as  not  violating  the  constitutional  require- 
ment for  general  legislation. 

Municipal  corporations  may  also  be  divided  according  to  other 
characteristics ;  for  example,  location  on  the  seashore,  on  rivers, 
or  inland  not  on  rivers.  Then  in  turn  cities  on  the  seashore  may 
be  divided  according  to  population,  or  some  other  characteristic, 
and  so  on.  Here  "  all  cities  "  will  be  the  genus  with  respect  to  the 
first  division,  namely,  on  the  seashore,  on  rivers,  and  inland  not 
on  rivers,  and  each  of  these  three  divisions  is  a  species ;  but  in 
turn,  each  of  these  would  become  a  genus  of  the  next  lower  class, 
and  so  on  indefinitely.  Still  another  classification  often  resorted 
to  singles  out  some  particular  thing  like  a  public  hospital,  or  a  high 
school,  or  a  floating  debt  It  is  obvious  that  the  legislature,  by 
selecting  some  characteristic  of  the  city  for  which  legislation  is 
desired,  may  readily  make  a  class  which  shall  embrace  only  such 
city. 

When,  therefore,  the  constitution  of  a  state  provides  that  all  laws 
with  respect  to  municipal  corporations  shall  be  general,  it  is  only 
saying  that  such  laws  shall  be  enacted  with  respect  to  some  genus. 
What  genus  is  meant,  or  how  the  genus  shall  be  determined,  the 
constitutions  generally  do  not  state,  although  some  of  them  ex- 
pressly provide  for  a  classification  by  population.  The  courts, 
accordingly,  in  the  numerous  cases  which  have  arisen,  have  been 
compelled  to  determine  what  genus  is  permissible.  One  possible 
view  is  that  all  legislation  with  regard  to  cities  must  apply  to  all 
cities  in  the  state.  This  view  would  have  in  its  support  the  propo- 
sition that  the  clause  in  the  constitution  is  to  be  given  an  effect  as 
broad  as  the  territory  over  which  the  constitution  extends.  Very 
few  courts,  if  any,  have  taken  this  stand.  If  legislation  may  be 
had  with  respect  to  fewer  cities  than  all,  classification  is  necessary. 
Such  classification  might  be  left  wholly  to  the  legislature,  the  only 
requirement  being  that  it  should  mark  out  a  genus  of  some  kind. 
In  short,  while  it  might  not  mention  a  particular  city  by  name,  it 
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might  in  general  language  so  describe  such  city  as  to  make  certain 
that  the  law  would  apply  to  that  one  only. 

A  striking  instance  of  this  kind  of  "  general  legislation  "  (though 
not  relating  to  municipalities  as  such)  arose  under  that  clause  of 
the  New  York  Constitution  which  provides :  ^ 

'^  The  legislature  shall  not  pass  a  private  or  local  bill  in  any  of  the  following 
cases :  .  .  .  Granting  any  corporation^  association,  or  individual  the  right 
to  lay  down  railroad  tracks." 

Section  36  of  the  Railroad  Act  of  1875,  commonly  known  as  the 
Rapid  Transit  Act,  made  certain  provisions  with  reference  to  *'  any 
elevated  steam  railway  or  railways  now  in  actual  operation,"  per- 
mitting the  company  owning  such  railway  to  lay  down  certain 
additional  tracks.  There  was  only  one  railway  which  answered 
this  description,  and  the  legislation  applied,  and  was  intended  to 
apply,  only  to  this  railway.  The  Court  of  Appeals  held  that  the 
law  was  general.*  This  decision  has  been  taken  as  deciding  that 
classification  is  a  matter  of  almost,  if  not  quite,  unlimited  legisla- 
tive discretion.'  If  it  is  unlimited,  the  clause  in  the  Constitution 
has  obviously  no  effect. 

1  Art.  III.  §  18.  «  Matter  of  Elevated  Railway,  70  N.  Y.  327.  350. 

•  In  the  Matter  of  Church,  92  N.  V.  i,  the  Court  of  Appeals  held  that  an  act  giving 
the  Board  of  Supervisors  in  any  county  containing  an  incorporated  city  of  over  100,000 
inhabitants,  where  contiguous  territory  in  the  county  has  been  mapped  out  into  streets 
and  avenues,  power  to  lay  out  and  open  the  same,  is  not  a  local  law  within  the  meaning 
of  the  state  Constitution,  Art.  III.  §  18,  prohibiting  the  passage  of  a  local  or  private 
law  for  laying  out  or  opening  highways. 

80  also  in  the  Matter  of  New  York  &  Long  Island  Bridge  Company,  148  N.  Y. 
540,  notwithstanding  the  provisions  of  Art.  III.  §  18  of  the  Constitution,  prohibiting 
local  legislation  granting  to  any  corporation  the  right  to  lay  down  railroad  tracks,  the 
court  held  the  following  act  valid  :  "  Any  company  incorporated  for  the  purpose  of 
constructing  and  maintaining  a  bridge  or  bridges  over  any  river,  bay,  arm  of  the  sea, 
or  other  t>ody  of  water,  connecting  any  city  in  the  State  of  New  York,  containing  more 
than  one  million  inhabitants,  with  any  other  city  in  said  state,  is  hereby  empowered  to 
lay  tracks  and  operate  a  railway  upon  such  bridge  or  bridges  "  (Chap.  225,  LaiK*8  of 

1893)- 

Judge  O'Brien,  in  his  dissenting  opinion  in  the  Matter  of  Henneberger,  155  N.  Y. 
420,  435,  states,  with  regard  to  this  act,  what  was  common  knowledge :  "  There  never 
was  the  least  doubt  that  the  law  was  intended  for  but  one  place  in  the  state,  and  that 
was  a  bridge  across  the  East  River  from  New  York,  and  yet  this  Court  held  it  to  be 
valid  as  a  general  law."  The  same  judge  states,  in  the  same  case,  p.  436,  with  refer- 
ence to  the  act  involved  in  the  Church  czse,su/>ra:  "Indeed  the  later  case  was  in- 
tended and  admitted  to  be  a  law  for  a  single  county,  since  the  conditions  existed  in  no 
other  county." 

The  utter  uselessness  under  the  above  cases  of  the  clauses  in  the  New  York 
Constitution  prohibiting  local  legislation,  has  apparently  led  the  Court  of  Appeals  to 
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For  many  years  the  Ohio  legislature,  with  the  sanction  of  the 
courts,  classified  municipalities  according  to  population  to  such 
an  extent  as  to  be  equivalent  to  legislation  by  name.  The  Re- 
vised Statutes  provided :  ^ 

"  Municipal  corporations  are  divided  into  cities,  villages,  and  hamlets ; 
cities  are  divided  into  two  classes,  first  and  second  ;  cities  of  the  first  class 
are  divided  into  three  grades,  first,  second,  and  third ;  cities  of  the  second 
class  are  divided  into  four  grades,  first,  second,  third,  and  fourth ;  cities  of 
the  second  class,  which  hereafter  become  cities  of  the  first  class,  shall  con- 
stitute the  fourth  grade  of  the  latter  class ;  and  villages,  which  hereafter 
become  cities,  shall  belong  to  the  fourth  grade  of  the  second  class." 

The  next  two  sections  divided  cities  of  the  first  and  second 
classes  into  grades,  according  to  population,  so  that  Cincinnati, 
Cleveland,  Toledo,  Columbus,  and  Dayton  were  each  the  only 
cities  in  their  respective  grades.  Sandusky,  Springfield,  Hamilton, 
Portsmouth,  Zanesville,  and  Akron  were  the  only  cities  in  the 
third  grade  of  the  second  class,  and  all  others  were  in  the  fourth 
grade.  It  would  be  a  mistake,  however,  to  suppose  that  legisla- 
tion for  even  these  last  cities  was  uniform.  I  have  taken  up  at 
random  a  volume  of  the  session  laws  of  Ohio  —  the  one  for  1892 
—  and  on  page  144  is  an  act  as  follows : 

"that  in  any  city  which  at  the  federal  census  of  1890  had,  or  which  at  any 
subsequent  federal  census  may  have,  a  population  of  not  less  than  twenty- 
modify  the  rule  that  it  will  not  interfere  with  the  legislative  discretion  in  the  matter  of 
classification,  for  in  the  Matter  of  Henneberger,  155  N.  Y.  420,  that  court,  by  a  vote  of 
four  to  three,  held  an  act  to  be  local  and  invalid  although  it  was  expressed  in  general 
language.  The  act  m  question  (Chap.  286,  Laws  of  1897)  provided:  "In  any  town 
having  a  total  population  of  eight  thousand  or  more  inhabitants  and  containing  an 
incorporated  village  having  a  total  population  of  not  less  than  eight  thousand  and 
not  more  than  fifteen  thousand  inhabitants,  except  in  the  County  of  Madison,  any 
five  or  more  persons  holding  lands  adjoining  or  abutting  on  any  highway,  which  ex- 
tends within  the  limits  of  such  town  and  without  the  limits  of  such  incorporated 
village  for  a  distance  of  at  least  two  and  one-half  miles,  may  present  to  the  Supreme 
Court  at  a  Special  Term  thereof,  to  be  held  in  the  county  containing  such  town,  a 
petition  for  the  appointment  of  three  commissioners  for  the  purpose  of  widening  and 
improving  such  highway  or  a  specified  portion  thereof  not  less  than  two  miles  and  a 
half  in  length,  such  miles  being  wholly  without  the  limits  of  such  incorporated  village/' 
This  attempt  was  more  than  the  Court  of  Appeals  could  endure.  The  act  applied 
and  was  intended  to  apply,  only  in  the  town  of  New  Rochelle.  Just  how  far  this 
court  will  exercise  control  over  the  power  of  the  legislature  to  make  classifications  for 
the  purpose  of  general  legislation  remains  to  be  seen.  This  New  Rochelle  act  apy- 
pears  to  have  been  a  little  more  clumsy  than  some  of  the  so-called  general  laws  which 
have  been  sustained  by  the  same  court,  but,  as  Judge  O'Brien  shows  in  his  dissenting 
opinion,  it  was  no  more  specific  than  the  acts  in  the  other  New  York  cases  above  cited. 
*  1890,  §1546. 
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six  thousand  (26,000),  and  not  more  than  thirty  thousand  (30,000),  the 
City  Council  may  by  resolution,"  etc., 

giving  authority  to  issue  bonds  for  police  equipment.  Printed  on 
the  margin  in  this  official  volume  are  the  words  "Akron  and  Can- 
ton," and  these  were  the  only  cities  to  which  the  act  applied. 
Villages,  too,  were  put  in  different  classes,  but  it  would  be  a 
mistake  here  also  to  suppose  that  all  legislation  as  to  each  class 
was  uniform.  The  very  next  act  after  the  one  last  mentioned  is 
as  follows: 

"  that  any  village  of  the  State  of  Ohio  which  at  the  last  federal  census  had, 
or  which  at  any  subsequent  federal  census  may  have,  a  population  of  not 
less  than  eight  hundred  and  sixty  (860),  nor  more  than  eight  hundred  and 
seventy  (870),  be  and  is  authorized  to  issue  its  bonds,"  etc. ; 

and  printed  in  the  margin  is  the  word  "  Malta,"  indicating  the 
only  village  to  which  the  act  applied.  Many  other  such  instances 
might  be  cited.^  So  for  a  long  series  of  years  Ohio  had  numerous 
similar  statutes,  which  under  decisions  of  the  Supreme  Court  were 
general  laws.  It  is  hard  to  see  what  advantage  this  cumbrous 
system  has  over  legislation  for  municipalities  by  name. 

These  are  examples  of  the  kind  of  legislation  which  has  existed 
more  or  less  in  most  states  whose  constitutions  require  general 
legislation  as  to  municipalities.  The  Ohio  statutes  are  perhaps 
extreme  cases,  but  the  principle  on  which  they  rest  is  supported  by 
decisions  in  the  courts  of  other  states. 

In  1874  the  Pennsylvania  legislature  passed  an  act  dividing 
cities  into  classes,  which,  among  other  things,  provided  that  "  cities 
containing  a  population  exceeding  3CX),ooo  shall  constitute  the 
first  class."  It  was  well  known  that  the  only  city  embraced  in  the 
first  class  was  Philadelphia,  yet  the  Supreme  Court  held  that 
legislation  which  applied  only  to  that  class  was  general.* 

The  courts  of  some  of  the  states,  seeing  that  such  classification 
and  legislation  are  in  effect  legislating  for  particular  cities,  have 
sought  to  state  some  reason  to  justify  them.  Among  other  rules 
is  one  which  may  be  called  the  "  growing  "  rule.  This  is  based 
on  the  idea  that  legislation  for  municipal  corporations  is  a  distribu- 
tion of  favors  in  which  all  are  entitled  to  participate,  and  if  all  are 

1  Other  acts  applied  to  any  municipality  which  had  at  the  last  federal  census  the 
definite  number  of  inhabitants  specified  in  such  acts  respectively.  These  acts  were 
held  invalid  when  the  "  growing  "  rule  hereafter  mentioned  was  adopted. 

«  Wheeler  v.  Philadelphia,  77  Pa.  St.  338. 
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fairly  treated,  the  law  is  to  be  regarded  as  general.  Therefore  a 
classification  according  to  population  is  valid  which  treats  alike  all 
cities  which  now  have  or  hereafter  may  have  a  certain  population. 
The  provision  which  makes  such  legislation  apply  to  all  cities 
which  hereafter  may  have  the  prescribed  population  is  supposed 
to  relieve  it  from  any  objection.  It  matters  not  that  the  cities 
may  not  actually  grow  to  have  such  a  population ;  the  mere  pos- 
sibility of  such  growth  is  sufficient. 

"  Legislation  is  intended  not  only  to  meet  the  wants  of  the  present,  but  to 
provide  for  the  future.  It  deals  not  with  the  past,  but,  in  theory  at  least, 
anticipates  the  needs  of  a  state  healthy  with  a  vigorous  development.  It  is 
intended  to  be  permanent.  At  no  distant  day  Pittsburg  will  probably 
become  a  city  of  the  first  class ;  and  Scranton,  or  others  of  the  rapidly 
growing  interior  towns,  will  take  the  place  of  the  city  of  Pittsburg  as  a  city 
of  the  second  class.  In  the  meantime  is  the  classification  as  to  cities  of 
the  first  class  bad  because  Philadelphia  is  the  only  one  of  the  class?  We 
think  not.     Classification  does  not  depend  upon  numbers."  ^ 

That  sounds  plausible.  But  if  the  learned  justice  really  thought, 
as  no  doubt  he  did,  that  "  at  no  distant  day  Pittsburg  will  probably 
become  a  city  of  the  first  class,"  he  reckoned  without  his  host,  for 
the  legislature  has  taken  good  care  that  it  shall  not.  When  the 
population  approached  such  numbers  that  it  was  at  all  likely  to 
become  a  city  of  the  first  class,  the  legislature  provided  for  a  new 
classification  by  which  cities  of  the  first  class  should  be  **  those 
containing  a  population  of  600,000  or  over  " ;  ^  and  later,  in  order 
that  it  might  not  grow  into  this  class,  made  still  another  classifica- 
tion providing  that  the  first  class  should  consist  of  cities  "  contain- 
ing a  population  of  1,000,000  or  over."^  How  long,  at  this  rate, 
will  it  take  Pittsburg  to  become  a  city  of  the  first  class? 

When  a  court  says  that  the  classification  of  cities  according  to 
population  is  permissible,  because  other  cities  may  grow  into  the 
higher  classes,  it  is,  in  fact,  speaking  of  a  classification  of  cities  which 
do  not  exist  and  may  never  exist,  that  is,  of  other  cities  which 
have  the  required  population.  It  is  a  classification  of  mere  possi- 
bilities. As  to  cities  actually  in  existence,  the  classification  is  the 
same  as  if  they  were  called  by  name,  and  it  is  kept  such  that,  as  to 

1  Paxson,  J.,  in  Wheeler  v.  Philadelphia,  77  Pa.  St.  338,  349.  Sec  also  State  r. 
Hawkins,  44  Oh.  St.  98 ;  State  v.  Anderson,  44  Oh.  St.  247  ;  Johnson  v.  Milwaukee, 
88  Wis.  383;  Alexander  v.  City  of  Duluth,  77  Minn.  445;  Walker  v.  City  of  Ciiv 
cinnati,  21  Oh.  St.  14. 

«  Act  of  May  8,  18B9  (P.  L.  133).  »  Act  of  June  25,  1895  (P.  L.  275). 
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all  others,  it  always  remains  a  classification  of  mere  possibilities. 
In  other  words,  the  reason  given  by  the  court  is  a  transparent 
Action.  As  well  might  a  promise  be  held  out  to  a  dwarf  that  he  shall 
receive  some  good  thing  when  he  grows  to  be  a  giant  as  to  hold 
out  to  small  cities  a  promise  that  a  statute  which  applies  only  to 
cities  having  a  million  or  more  inhabitants,  will  confer  certain 
powers  on  them  when  they  grow  to  the  same  size. 

Classification  by  population,  moreover,  is  necessarily  arbitrary. 
A  difference  of  one  in  the  number  of  inhabitants  cannot  make 
different  legislation  necessary  or  appropriate.  To  say  that  a  line 
must  be  drawn  somewhere,  is  to  beg  the  entire  question. 

After  such  decisions  by  the  Supreme  Court  of  Ohio  for  more 
than  a  score  of  years,  and  after  municipalities  had  for  this  long 
time  carried  on  their  affairs  under  such  legislation,  levying  taxes 
and  assessments,  creating  liens  and  affecting  titles,  and  borrowing 
money,  that  court  suddenly,  in  the  year  1902,  made  a  series  of 
decisions  holding  all  such  legislation  special  and  invalid.  An  act 
passed  April  14,  1900,  which  provided  **  that  any  city  of  the  third 
grade  of  the  first  class  may  .  .  .  construct  ...  a  bridge  or  bridges 
across  any  navigable  river  or  rivers  passing  into  or  through  such 
city,"^  etc.,  and  one  which  provided  for  "the  appointment,  regu- 
lation, and  government  of  the  police  force  in  cities  of  the  third 
grade  of  the  first  class,"  *  were  held  unconstitutional.  A  similar 
decision  was  rendered  for  the  same  reason  in  respect  of  an  act 
which  was  intended  to  relate  only  to  the  city  of  Cleveland.'  This 
was  in  June,  1902.     The  court,  however,  perceiving  that  a  judg- 

1  Piatt  V,  Craig,  66  Oh.  St.  75. 

«  Ohio  ex  rel  v.  Jones,  66  Oh.  St.  453.  The  court  says,  p.  483 :  **  The  act  is  said  to 
be  genera]  and  not  special,  because  it  provides  for  "  the  appointment,  regulation,  and 
government  of  a  police  force  in  cities  of  the  third  grade  of  the  first  class.  That  it 
affects  no  municipality  in  the  state  except  Toledo  is  admitted.  But  the  fact  b  said  to 
be  immaterial,  because  of  the  classification  of  cities  by  the  General  Assembly,  and  the 
doctrine  formerly  applied  by  the  courts  to  such  classification. 

"  That  there  has  long  been  classification  of  the  municipalities  of  the  state  is  true.  It 
is  also  true  that  while  most  of  the  acts  conferring  corporate  powers  upon  separate 
municipalities  by  a  classified  description,  instead  of  by  name,  have  been  passed  with- 
out contest  as  to  their  validity,  such  classification  was  reluctantly  held  by  this  court  to 
be  permissible." 

1*he  court  then  stated  that  originally  the  laws  making  classification  contemplated 
that  on  an  increase  of  population  municipalities  should  pass  from  one  class  to  another, 
and  that  the  classification  should  be  permanent;  but  that  under  subsequent  legis- 
lation municipalities  did  not  by  mere  growth  pass  into  another  class ;  and  it  therefore 
concluded  that  under  such  classification  the  act  was  special. 

»  State  ex  reL  Attorney  General  v,  Beacom,.66  Oh.  St.  491. 
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ment  of  ouster  against  the  city  of  Cleveland  on  the  ground  that 
all  the  legislation  under  which  it  had  existed  for  years  and  was 
then  exercising  its  corporate  powers  was  unconstitutional,  might 
work  great  public  harm,  made  an  order  suspending  execution 
until  October,  1902.  A  similar  quo  warranto  might  have  been 
successfully  prosecuted  against  every  city  in  the  state.  To  meet 
the  emergency,  a  special  session  of  the  legislature  was  called  in 
August,  1902,  at  which  substantially  all  the  laws  with  respect  to 
municipal  corporations  were  repealed  and  a  new  and  elaborate 
municipal  corporations  act  of  23 1  sections  was  adopted.^  The  con- 
struction of  this  new  statute  is  apparently  not  very  clear,  for  the 
Court  of  Common  Pleas  construed  it  one  way  and  was  affirmed 
by  the  Circuit  Court,  but  the  Supreme  Court  pointed  out  what 
it  held  to  be  errors  of  these  two  lower  courts  and  reversed  both 
their  judgments/^ 

Another  doctrine  has  arisen,  which  might  be  called  the  "  ger- 
mane doctrine."  Some  courts  in  attempting  to  find  a  principle  on 
which  to  ground  their  review  of  legislative  classification  have  an- 
nounced the  rule  that  this  classification  must  be  germane  to  the 
purpose  of  the  legislation. 

"  The  true  principle  requires  something  more  than  a  mere  distinction  by 
such  characteristics  as  will  serve  to  classify,  for  the  characteristics  which 
thus  serve  as  a  basis  of  classification  must  be  of  such  nature  as  to  mark  the 
objects  so  designated  as  peculiarly  requiring  exclusive  legislation.  There 
must  be  a  substantial  distinction  having  a  reference  to  the  subject  matter  of 
the  proposed  legislation  between  the  objects  or  places  embraced  in  such 
legislation  or  the  objects  or  places  excluded."* 

Observe  that  the  courts  state  that  this  is  a  rule  which  the  legis- 
lature ought  to  follow,  and  they  will  themselves  look  into  the 
question  of  the  necessity  and  propriety  of  a  statute  in  order  to 
determine  whether  or  not  it  conforms  to  the  rule.  There  are  at 
least  two  objections  to  this :  First,  it  is  not  a  proper  function  of 
a  court  to  determine  what  legislation  is  necessary  or  proper ;  that 
is  emphatically  the  function  of  the  legislature ;  second,  it  is  im- 
possible as  a  matter  of  practice  for  the  legislature  to  conform  to 
any  such  rule.  Even  if  it  were  possible  for  its  members  to  under- 
stand the  test  as  stated  by  the  courts,  it  would  still  remain  for  the 

1  laws  of  Ohio,  Special  Session  1902,  p.  20. 

*  Zumstein  v.  Mullen,  67  Oh.  St.  382. 

*  State  V,  Hammer,  42  N.  J.  Law  436, 44a 
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courts  ultimately  to  determine  whether  the  legislation  was  neces- 
sary or  proper  for  the  class  of  municipalities  for  which  it  was 
attempted.  It  is  thus  uncertain  whether  a  given  statute  is  consti- 
tutional until  its  necessity  or  propriety  has  been  judicially  reviewed. 
The  legislature,  on  its  information,  and  the  courts,  on  theirs,  might 
very  well  come  to  different  conclusions. 

As  an  example  of  the  application  of  the  germane  rule  may  be 
mentioned  a  New  Jersey  case  ^  in  which  the  Court  of  Errors  and 
Appeals  decided  that  the  School  Act  of  March  23,  1900,  was 
special  legislation,  although  the  Supreme  Court  had  held  that  it 
was  general.  The  act  provided  one  method  of  government  for 
schools  in  municipalities  divided  into  wards  and  another  for 
schools  in  those  not  so  divided.^ 

The  effect  of  this  rule  as  administered  by  the  courts,  is  that  the 
classification  of  municipal  corporations  and  to  some  extent  the 
subject  matter  of  the  legislation  must  be  such  as  the  courts  think 
proper.  They  have  apparently  supposed  that  by  this  formula  they 
are  laying  down  a  principle  of  law  as  to  the  construction  of  the 
statutes,  but  an  examination  of  the  decisions  must  convince  the 
reader  that  if  they  are  not  really  deciding  as  to  the  propriety  of 
the  legislation,  the  boundary  line  between  the  two  is  neither  well 
defined  nor  capable  of  definition.  The  actual  administration  of 
this  rule  makes  chaos  in  the  statute  law  of  a  state,  as  is  shown 
by  numerous  other  cases  in  New  Jersey  and  by  the  condition  of 
the  statute  law  there. 

If  the  courts  are  at  liberty  to  look  into  the  question  of  the 
necessity  or  propriety  of  a  statute  to  see  whether  its  classification 
is  germane  to  its  purpose,  then  there  may  possibly  be  some 
ground  for  their  going  further  and  examining  whether  as  a 
matter  of  fact,  as  well  as  of  form,  the  legislation  is  as  general  as 
the  necessity  or  propriety.  The  Supreme  Court  of  Minnesota 
went  to  this  extent  in  holding  a  law  entitled  **  An  Act  to  provide 
additional  means  for  completing  and  furnishing  the  court  house 
and  city  hall  building  now  in  process  of  erection  in  the  city  of 

*  Lewis  V,  Jersey  City,  66  N.  J.  Law  582. 

'^  The  court  in  its  opinion  said,  p.  586:  "The  classification  must  rest  on  some 
characteristic  or  peculiarity  plainly  distinguishing  the  places  included  from  those 
excluded  and  making  the  legislation  fit  and  appropriate  to  those  included  and  inap- 
propriate to  those  which  are  omitted.  It  must  embrace  all,  and  exclude  none  whose 
conditions  and  wants  render  such  legislation  equally  appropriate  to  them  as  a  class." 
P.  588:  ''The  division  of  municipalities  into  wards  has  no  relation  whatever  to  the 
management  und  control  of  public  schools  and  the  support  of  education." 
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Minneapolis,  and  to  authorize  the  issue  and  sale  of  bonds  there- 
for," was  general.^  On  the  first  argument,  the  attorneys  as  well 
as  the  court  apparently  assumed  that  the  act  was  special,  the  dis- 
cussion being  as  to  whether  or  not  it  was  an  act  "  regulating  the 
affairs  of  any  county  or  city."  The  court  held  that  it  was,  and 
hence  was  void.  On  re-argument,  the  position  was  taken  by 
counsel  that  the  act  was  general,  and  the  court  so  held.  Their 
reasoning  is  interesting,  to  say  the  least.^  They  went  beyond  the 
mere  form  and  looked  into  the  substance  of  the  legislation  to  see 
whether  it  was  general  in  fact,  — that  is,  whether  it  applied  to  all 
cases  of  the  kind  which  existed  in  the  state ;  and  as  they  found 
that  the  combination  of  unfinished  county  court  house  and  unfin- 
ished city  hall  existed  only  in  Minneapolis,  they  held  that  it  was 
general.  If  such  reasoning  be  valid,  it  is  a  little  difficult  to  see 
how  there  can  possibly  be  any  such  thing  as  special  legislation. 
**  Special "  means  belonging  to  or  relating  to  a  species ;  and  if  legis- 
lation which  applies  to  a  particular  city  by  name  and  applies  to 
that  city  because  it  is  different  from  every  other  city,  is  not  special, 
then  special  legislation  would  seem  to  be  a  myth. 

The  legislatures  of  some  of  the  states,  impressed  with  the  fact 
that  the  people  of  a  particular  city  may  need  legislation  specially 
applicable  to  such  city,  have  arrived  at  the  following  solution  of 
the  matter:  Whenever  any  city  desires  legislation  peculiarly 
adapted  to  itself,  it  applies  to  the  legislature  and  has  an  act 
passed,  which  in  terms  includes  all  cities  in  the  state,  but  contains 

1  Laws  of  Minn.,  1893,  c.  243;  State  ex  rel.  Commissioners  V.  Cooley,  56  Minn.  540. 

'  The  court  said,  p.  552 :  "  The  last  proposition  to  which  we  will  refer  is  that  the 
character  of  an  act  as  general  or  special  depends  on  its  substance,  and  not  on  its  form. 
It  may  be  special  in  fact,  although  general  in  form ;  and  it  may  be  general  in  faci^ 
although  special  in  form.  The  mere  form  is  not  material.  To  illustrate,  suppose 
mountains  were  one  of  the  subjects  on  which  special  legislation  was  prohibned, 
and  that  there  was  only  one  mountain  in  the  state ;  a  law  referring  to  that  mountain 
by  name  would  be  special  in  form,  but  general  in  fact,  according  to  all  the  rules." 
P.  554 :  "  Inasmuch  as  courts  will  in  such  cases  take  judicial  notice  of  all  facts  bear- 
ing on  the  constitutionality  of  the  law,  we  know  that  this  is  the  only  case  of  the 
kind  —  the  only  member  of  the  class  —  which  now  exists,  or  ever  can  exist ;  for,  under 
the  constitutional  amendment  of  1892,  no  other  special  law  like  that  of  1887  can  be 
enacted.  Hence  the  classification  is  complete.  Again,  the  legislation  [providing  funds 
to  complete  the  building]  is  confined  to  matters  connected  with  and  peculiar  to  the 
distinctive  features  of  the  case;  or,  in  the  language  of  the  rule,  the  characteristics 
JDrming  the  basis  of  the  classification  are  germane  to  the  purpose  of  the  law. 
Finally,  as  we  have  ahready  seen,  the  facts  that  the  law  is  special  in  form,  and  that  it 
applies  to  only  a  single  object,  or,  in  the  language  of  another  rule,  that  the  class 
consists  of  only  one  member,  are  not  important  Our  conclusion  is  that  the  act,  al* 
though  special  in  form,  is  general  in  fact,  within  the  meaning  of  the  constitution." 


Digitized  by 


Google 


598  HARVARD  LAW  RE  VIEW. 

a  clause  that  it  shall  apply  to  such  cities  only  as  by  vote  of  the  people 
shall  adopt  the  same.  Under  this  legislation  there  are  in  New 
Jersey  several  complete  incorporation  acts,  each  of  which  states 
that  it  is  applicable  to  all  cities  in  the  state,  and  also  that  it  is  not 
applicable  to  any  city  except  those  which  adopt  it  Pickwick  him- 
self could  not  do  better.  No  other  city  adopts  the  act,  or  cares 
anything  about  it,  but  each  one  may  have  its  own  similar  act  passed. 
The  courts  have  solemnly  declared  that  such  legislation  is  general.^ 

Another  method  of  obtaining  legislation  to  meet  the  needs  of 
a  particular  city  is  as  follows:  An  act  is  drafted  containing  com- 
plete provisions  with  respect  to  some  subject,  and  in  terms  is  made 
to  apply  to  all  cities,  but  somewhere  there  is  a  clause  which  pro- 
vides that  it  shall  not  be  construed  to  repeal  any  other  act  on  the 
same  subject.^  The  result  is  that  there  are  a  multitude  of  general 
acts  on  the  same  subject,  each  applying  to  all  cities.  Any  city 
can  take  its  choice,  and  if  it  does  not  find  one  to  suit,  can  have 
another  passed. 

The  New  Jersey  courts  have,  among  other  numerous  decisions, 
announced  the  principle  that  any  law  which  applies  to  all  cities 
in  the  state  is  general ;  so  likewise  any  which  applies  to  all  town- 
ships, to  all  counties,  or  to  all  boroughs.  The  reason  given  is  that 
any  law  which  applies  to  all  the  members  of  a  "  common  law " 
class  of  ipunicipalities  is  general.'  "  The  common  law  classifica- 
tion of  municipalities  "  has  a  plausible  sound,  but  there  is  no  such 
thing.     Municipalities  are  things  of  statute  or  charter  creation,  or, 

1  In  re  Cleveland,  22  Vr.  (N.  J.)  319^  23  ibid,  x88.  Chief  Justice  Beasley,  giving 
the  opinion  of  the  Supreme  Court,  said,  with  respect  to  the  limitation  of  time 
within  which  the  act  must  be  adopted :  '^  It  is  true  that  this  provision  may  eventuate 
in  the  production  of  different  local  results,  but  such  outcome  is  not  the  necessary 
effect  of  the  law,  and  there  is  no  indication  that  such  an  end  was  in  view.  This  law 
is  capable  of  coming  into  operation  within  the  prescribed  time  in  every  city  of  this 
state.  It  is,  therefore,  within  the  meaning  of  the  Constitution,  a  general  and  not  a 
local  act,  for,  as  has  been  just  said,  it  must  be  regarded  either  as  general  or  special 
at  the  time  of  its  enactment,  and  it  is  not  to  be  ranked  in  the  former  class  by  reason 
of  the  fact  of  its  subsequent  general  adoption  nor  in  the  latter  class  because  of  its 
partial  rejection." 

The  Court  of  Errors  and  Api>eals  declined  to  pass  upon  the  validity  of  the  proviso 
which  limited  the  time  for  the  election  to  some  time  prior  to  October  i,  1890,  as,  in  its 
opinion,  it  did  not  need  to  pass  upon  that  proviso  in  order  to  sustain  the  validity  of 
the  act  and  what  was  done  under  it  with  reference  to  Jersey  City  in  the  case  then 
before  the  court. 

^  When  this  clause  of  non^-epeal  is  omitted,  as  it  frequently  is,  the  task  of  constru- 
ing and  reconciling  the  vast  mass  of  general  laws  on  the  same  subject  becomes  well- 
nigh  impossible. 

*  Hermann  v,  Guttenberg,  63  N.  J.  Law  616. 
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in  rare  instances,  possibly,  in  England  existed  by  prescription,  pre- 
supposing a  grant  of  a  charter.  They  are  not  common  law  crea- 
tions. If  they  were,  they  ought  to  be  alike  in  the  different  states 
having  the  common  law.  In  New  Jersey  there  are  towns,  town- 
ships, and  boroughs,  but  in  the  New  England  states,  in  which  there 
can  be  no  denial  that  the  common  law  exists,  the  municipalities 
known  as  boroughs  or  townships  or  villages  with  village  govern- 
ments are  things  almost,  if  not  quite,  unknown.  It  is  not  obvious, 
therefore,  with  what  propriety  the  New  Jersey  courts  speak  of 
the  "common  law"  classification  of  municipalities.  They  may 
mean  such  municipalities  as  are  '*  common  "  in  New  Jersey.  But 
municipalities  in  the  State  of  New  Jersey,  counties  perhaps  ex- 
cepted, are  subject  to  be  created,  altered,  or  destroyed  by  the 
legislature,  and  the  same  is  true  in  other  states.  Suppose  there  is 
a  statute  that  applies  to  all  cities  and  it  is  desired  to  have  such 
statute  apply  to  one  borough  but  not  to  all  boroughs.  Under  this 
"  common  law "  rule  legislation  applying  to  all  cities  and  to  only 
one  borough  would  not  be  permissible,  but  the  legislature  changes 
the  name  from  borough  to  city,  and,  presto,  the  legislation  applies 
to  the  borough  under  the  name  of  city.  Clearly  the  constitution 
in  providing  that  there  should  be  only  general  laws  did  not  intend 
to  make  the  application  of  this  clause  depend  upon  a  mere  matter 
of  names,  which  the  legislature  might  change  as  often  as  it  would.^ 
It  may  be  said  that  the  legislature  might  not  resort  to  any  such 
change,  but  we  are  now  speaking  of  a  clause  which  is  to  be  bind- 
ing upon  the  legislature,  and  not  of  a  matter  in  their  discretion.* 

Such  a  question  might  arise  in  any  state  where  the  constitu- 
tion  in  prohibiting  special  laws  uses  the  generic  term  "  municipal 
corporations,"  or  any  other  similar  one.  For  instance,  the  courts 
might  be  called  upon  to  decide  whether  or  not  a  law  applying  to 
all  *'  cities,"  or  to  "  all  villages,"  but  not  to  other  municipal  cor- 
porations, would  be  general. 

We  have  seen  some  of  the  rules  which  the  New  Jersey  courts 
have  stated  with  reference  to  permissible  classifications ;  also  some 
of  the  legislation  which  under  these  rules  has  been  held  valid.  A 
multitude  of  statutes  also  have  been  held  invalid,  and  a  multitude 
of  other  questionable  statutes  have  not  been  passed  upon.     The 

1  Probably  the  authors  of  this  clause  in  the  constitutions  gave  little  thought  to  the 
mischievous  results  which  it  would  produce. 

'  See  the  earlier  case,  Borough  of  Hightstown  v,  Glenn,  47  N.  J.  Law  105,  where  a 
different  rule  was  stated. 
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total  result  of  this  experiment  has  been  an  enormous  mass  of  legis- 
lation. The  Revised  Statutes  of  New  Jersey  for  1895  comprise 
three  immense  volumes,  and  since  that  date  the  session  laws  con- 
tain a  great  number  of  so-called  general  laws.  To  say  that  the 
statutes  constituting  the  municipal  law  of  New  Jersey  are  in  great 
confusion  is  to  state  the  matter  much  too  mildly.^  When  one  re- 
members that  a  great  modern  city  raises  and  expends  each  year 
many  millions  of  dollars,  and  is  frequently  incurring  large  obliga- 
tions for  public  improvements,  making  contracts,  issuing  bonds, 
levying  taxes,  creating  liens,  and  affecting  land  titles,  it  is  obvious 
that  certainty  is  a  fundamental  requisite. 

The  Legislature  of  New  Jersey*  recently  undertook  to  provide 
for  a  comprehensive  system  of  public  schools,  having  some  regard 
to  existing  conditions  in  the  various  municipalities  of  the  state. 
Their  act  came  before  the  Supreme  Court,'  and  three  judges  held 
it  valid.  On  writ  of  error  a  majority  of  the  members  of  the  Court 
of  Errors  and  Appeals  held  it  special  and  invalid.  This  decision 
would  have  stopped  the  public  schools  in  the  entire  state.  A  spe- 
cial session  of  the  legislature  was  called  in  October,  1903,  to  pro- 
vide some  new  law,  and  the  legislature  then  made  another  attempt 
to  pass  a  general  one.  If  the  higher  courts  of  a  state  find  it  diffi- 
cult to  know  what  is  a  general  statute,  how  much  less  ought  the 

1  The  writer  had  occasion  recently  to  examine  some  of  the  laws  affecting  the  city 
of  Hoboken,  New  Jersey,  and  among  others  he  examined  a  compilation  entitled 
"  Charter  of  the  City  of  Hoboken,  together  with  the  General  Laws  affecting  the  City," 
making  850  printed  pages.  As  a  practical  illustration  of  the  bewilderment  of  the 
profession  in  dealing  with  the  constitutional  clause  permitting  only  general  legislation, 
the  preface  to  this  compilation  is  very  interesting,  —  the  more  so  as  it  was  obviously 
written  with  no  idea  that  it  would  ever  be  quoted  in  an  article  like  the  present.  It  is 
as  follows : 

'*  The  constitutional  inhibition  which  renders  special  legislation  inapplicable  to  cities  is  the 
compiler's  principal,  yet  ample,  apology  for  the  dimensions  of  this  work  and  the  delay  incident  to 
its  production.  The  legislation  specially  applicable  to  the  City  of  Hoboken  under  the  guise  of 
general  laws  is  in  the  main  problematical.  Whether  the  laws  relating  to  cities  contained  in  this 
compilation  will  in  each  instance  prove  applicable  to  Hoboken,  or  stand  the  test  of  the  constitu- 
tional mandate,  can  be  determined  with  certainty  only  after  presentation  to  the  judicial  power. 
The  compiler's  aim  has  been  (and  it  is  hoped  that  in  this  respect  he  has  met  with  some  measure 
of  success),  out  of  the  vast  mass  of  uncertain  and  incongruous  material  before  him,  to  cull  and 
compile  in  a  manner  at  once  orderly,  clear,  and  comprehensive  to  the  citizen  and  official,  such  laws 
as  in  the  opinion  of  the  reviser  may  probably  affect  the  dty. 

*'  Jambs  F.  Minturn, 
"  Dated  October  ist,  1890.  "  Counsel  to  the  City  of  Hoboken." 

That  was  in  1890.  •  Since  that  date  confusion  has  become  *^  worse  confounded.'' 

*  "  An  Act  to  establish  a  system  of  public  instruction,**  approved  March  26,  1902. 

•  Riccio  V,  Mayor,  etc.,  of  Hoboken,  54  Atl.  Rep.  801. 
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average  lawyer  to  know ;  and  how  much  less  still  ought  the  aver- 
age legislator  to  be  expected  to  be  wise  enough  to  enact  general 
statutes. 

Legislation  for  municipalities  ought  not  to  be  a  set  of  general 
rules  drafted  for  some  Platonic  Republic  or  Utopia,  but  ought  to 
be  such  as  will  meet  the  actual  needs  of  a  real  community.  Not 
all  cities  in  a  state  are  alike,  nor  are  any  two  cities  alike  merely 
because  they  have  nearly  the  same  population.  One  may  be  a 
manufacturing  city,  another  may  contain  a  large  university,  and  still 
others  may  be  mining  cities,  seaports,  summer  resorts,  or  seats 
of  government.  Moreover,  a  city  may  be  a  combination  of  some 
or  all  of  these  different  kinds ;  and  those  which  are  about  equal 
in  population  and  in  other  respects  may  vary  as  to  the  education, 
wealth,  and  character  of  their  inhabitants.  No  sane  man  would 
say  that  all  such  cities  needed  the  same  legislation. 

Furthermore,  certain  peculiar  conditions  may  arise  necessitating 
special  legislation  which  would  be  inapplicable  to  cities  at  large. 
Take,  for  example,  the  city  of  Galveston,  which  in  1900  was 
devastated  by  a  tropical  storm.  Peculiar  problems  arose  with 
reference  to  the  health  of  its  inhabitants,  its  ability  for  a  time  to 
meet  the  payment  of  interest  on  its  bonds,  and  its  protection,  re- 
building, and  welfare  in  the  future.  It  is  the  height  of  absurdity 
to  suppose  that  any  such  emergency  could  be  properly  met  by 
general  legislation.  Fortunately  the  Constitution  of  Texas  per- 
mits the  enactment  of  special  laws  for  cities  having  over  10,000 
inhabitants,  and  immediately  after  this  disaster,  Galveston  ob- 
tained a  new  charter  with  special  provisions  to  meet  the  emer- 
gency. This  is  one  instance.  The  recent  fire  in  Baltimore  and 
the  great  fires  in  Chicago  and  Boston  might  well  have  created 
the  necessity  for  legislation  wholly  inappropriate  to  any  other  city. 
Again,  take  the  instance,  familiar  to  the  citizens  of  New  York,  of 
the  necessity  for  underground  railroads.  How  absurd  it  would  be 
to  enact  such  legislation  for  all  the  cities  in  the  state !  Instances 
like  these  might  be  multiplied.^  There  is  no  good  reason  why  the 
necessary  legislation  should  not  be  in  the  form  of  a  special  law. 
Even  if  the  constitution  has  a  clause  prohibiting  such  laws,  the 

^  This  need  of  municipalities  for  special  legislation  has  been  recognized  by  the  courts 
in  states  having  such  clauses  in  their  constitutions,  as  well  as  by  others.  In  Wheeler  v, 
Philadelphia,  77  Pa.  St.  335,  350,  Mr.  Justice  Paxson,  giving  the  opinion  of  the  court, 
said :  '*  If  the  classification  of  cities  is  in  violation  of  the  Constitution,  it  follows,  of 
necessity,  that  Philadelphia,  as  a  city  of  the  first  dass,  must  be  denied  the  legislation 
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history  of  the  past  shows  that  some  way  will  be  found  to  make 
so-called  general  legislation  fit  the  case,  but  nobody  for  an  instant 
supposes  that  such  legislation  is  really  general  in  any  proper 
sense. 

There  is  a  desire  among  a  certain  class  of  idealists  to  reduce  law 
to  a  set  of  general  rules  applicable  to  all  conditions  for  all  time,  and 
to  dispense  with  special  legislation  for  particular  needs.  It  is  such 
a  delusion  as  this  which  has  led  people  to  think  that  there  could 
be  one  set  of  general  laws  for  all  cities  or  great  numbers  of  cities. 
In  actual  practice  such  a  programme  has  always  failed  and  always 
will  fail.  Each  municipality  has  its  own  physical  location,  its  own 
people,  industries,  needs,  and  desires;  and  to  suppose  that  any 
one  is  capable  of  writing  a  general  law  which  will  provide  for  all 
those  special  needs  is  absurd.  It  is  sufficient  to  recall  how  legisla- 
tion originates.  Some  municipality  finds  it  necessary  or  proper  to 
have  certain  laws  passed  to  meet  some  actually  existing  situation. 
No  other  municipality  has  the  same  need  or  cares  to  have  the  same 
law  enacted,  but  each  in  turn  has  its  own  needs.  In  this  country, 
where  the  people  love  liberty,  and  liberty  for  each  community  to 
develop  along  its  own  lines,  why  should  the  constitution  say,  "  You 
cannot  have  this  law  unless  it  is  enacted  for  every  other  community 
in  the  state,"  although  no  other  needs  or  desires  it?  The  legisla- 
tion which  a  community  desires  is  generally  obtained.  So  that  this 
vision  of  the  idealists,  which  is  a  mere  vision  and  must  always 
remain  so,  has  accomplished  little  more  than  to  bring  upon  legis- 
latures, and  to  some  extent  upon  courts,  the  odium  of  practically 
disregarding  the  constitution.  The  effect  upon  public  morality 
cannot  be  anything  but  harmful. 

It  may  be  asked  what  remedy  is  proposed  for  the^e  evils.  In 
the  opinion  of  the  writer,  the  answer  is  plain,  namely,  a  return  to 
the  good  old-fashioned  system  of  special  legislation  for  munici- 
palities ;  not  that  all  legislation  ought  to  be  special,  but  that  the 
legislature  should  be  free  to  enact  such  legislation  if  in  its  judg- 
ment the  circumstances  make  it  necessary  or  appropriate.  For 
this  purpose  the  restrictive  clauses  in  the  state  constitutions  should 
be  repealed.    When  a  city  asks  for  legislation  peculiar  to  its  needs, 

necessary  to  its  present  prosperity  and  future  development,  or  that  the  small  inland 
cities  must  be  burdened  with  legislation  wholly  unsuited  to  their  needs.  For  if  the 
Constitution  means  what  the  complainants  aver  that  it  does,  Philadelphia  can  have  no 
legislation  that  is  not  common  to  all  other  cities  of  the  state.  And  for  this  there  is 
absolutely  no  remedy  but  a  change  in  the  organic  law  itself." 
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why  require  the  legislature  to  go  through  the  circumlocution  of 
using  general  words?  Why  not  mention  the  city  by  name,  and 
state  exactly  and  specifically  what  the  legislation  is?  Why  not 
label  it  so  that  people  will  know  what  it  is  intended  to  accomplish? 
The  sham  of  so-called  general  legislation  does  not  deceive  the  legis- 
lators, the  people,  or  the  courts.  Moreover,  it  is  open  to  the  objec- 
tion that  it  is  an  apparent  attempt  to  conceal  the  true  nature  of  the 
legislation,  and  it  may  be  that  under  the  guise  of  general  laws  many 
things  have  been  inserted  in  our  statutes  that  could  not  have  found 
a  place  there  if  they  had  been  plainly  labeled. 

The  open  and  honest  way  when  a  municipality  desires  a  special 
act  is  to  apply  for  it  and  have  the  legislation  enacted  by  name.  If 
desirable,  the  constitution  might  provide  that  whenever  a  special 
act  in  reference  to  a  municipality  is  requested,  notice  thereof  should 
be  published  in  some  newspaper  in  the  place  to  which  it  is  to 
apply.  This  would  give  an  opportunity  for  public  sentiment  to  ex- 
press itself,  and  in  the  long  run  the  legislature  could  not  enact  any 
special  laws  which  were  not  acceptable  to  that  sentiment 

One  of  the  most  serious  objections  to  having  a  constitution  pro- 
hibit special  legislation  is  the  uncertainty  and  difficulty  which  is 
thereby  introduced  into  the  administration  of  municipal  laws. 
Under  the  old  system  of  special  charters  and  special  laws  it  was 
fairly  easy  for  a  practising  lawyer  to  examine  the  charter  of  a 
city,  its  amendments,  and  its  special  laws  within  a  reasonable  length 
of  time,  and  to  form  a  fairly  definite  conclusion.  Now  under  such 
a  prohibition,  he  must  examine,  first,  the  special  charter  and  its 
amendments  (for  generally  the  clauses  in  the  constitutions  did  not 
repeal  special  charters  and  did  not  require  the  legislature  to  repeal 
them),  and  second,  all  the  voluminous  general  laws  of  the  state 
with  reference  to  municipalities ;  and  he  must  make  up  his  mind  if 
he  can,  first  as  to  what  general  laws  are  by  their  terms  applicable ; 
then  as  to  whether  the  special  charter  provisions,  if  any,  govern,  or 
whether  the  general  law  provisions,  if  any,  govern ;  and  finally  as 
to  which  one  of  numerous  general  laws  applies.  But  this  is  not  all. 
On  top  of  these  difficulties  comes  the  question  whether  the  so-called 
general  legislation  is  really  **  general."  To  determine  this,  he  must 
make  careful  examination  of  the  statute  and  of  the  numerous  de- 
cisions of  the  courts,  which  have  adopted  various  principles  of 
interpretation,  and  which  are  themselves  by  no  means  easy  to 
interpret.  It  frequently  happens  as  a  result  of  such  an  exhaustive 
and  exhausting  examination  that  he  must  advise  his  clients  that  it 
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is  not  safe  to  act  until  the  particular  statute  which  is  the  subject 
of  investigation  has  been  reviewed  by  the  courts.  What  is  the 
compensation  for  all  this  uncertainty?  Absolutely  nothing.  Even 
if  the  so-called  general  laws  were  in  form  general,  it  would  be  a 
mere  worship  of  formalism. 

Harry  Hubbard. 
New  York  City. 
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Priority  of  Subsequent  Creditors  over  a  Mortgage.  —  When  a 
quasi-public  corporation  has  been  put  into  the  hands  of  a  receiver,  two 
general  classes  of  unsecured  clainns  may  be  preferred  to  those  secured  by  a 
mortgage  of  corporate  assets:  viz.,  liabilities  incurred  by  the  receiver  or  his 
agents ;  and  certain  antecedent  obligations  of  the  corporation,  which  fall 
into  three  groups:  (i)  claims  arising  out  of  the  operation  of  liie  business, 
such  as  wages,  rents  of  leased  property  and  price  of  rolling  stock  ;  *  (2) 
claims  contracted  in  preserving  the  property ;  ^  and  (3)  under  extraordinary 
circumstances  claims  for  money  used  in  improving  the  property.'  The 
reason  for  preferring  debts  due  from  the  receiver  is  evident.  He  is  an 
officer  of  the  court ;  his  liabilities  are  the  liabilities  of  the  court ;  and  the 
court  protects  itself  by  expressly  requiring  that  all  obligations  created  by 
him  in  the  duties  of  his  office  shall  be  paid  first.*  But  the  ground  for  giv- 
ing priority  to  claims  arising  before  the  receiver  is  appointed  is  not  so 
apparent.  Since  such  preferences  have  been  confined  to  cases  of  receiver- 
ship of  quasi-public  corporations,  it  has  been  suggested  that  judicial  discre- 
tion to  impose  conditions  in  appointing  a  receiver,'  or  the  interest  of  the 
public  in  having  the  business  continued,  furnishes  the  justification.*     It  must 


>  Taylor  v,  Pliila.,  etc.,  R.  R.  Co.,  7  Fed.  Rep.  377. 
^  Lee  V.  Penn  Traction  Co.,  105  Fed.  Rep.  40c. 
*  Claims  for  personal  injuries  are  not  preferred. 


Farmers',  etc.,  Co.  v,   Detroit, 


etc,  Co.,  71  Fed.  Rep.  20. 

*  See  opinion  of  Lord  Turner  in  Morrison  v.  Morrison,  7  De  G.  M.  &  G.  214,  226. 
So  claims  arising  from  the  receiver's  negligence  are  preferred.  Cowdrey  v,  Galveston, 
etc.,  R.  R.  Co.,  93  U.  S.  352. 

*  Farmers',  etc ,  Co.  v.  Kansas  Citv,  etc.,  Co.,  53  Fed.  Rep.  182. 

*  Union,  etc.,  Co.  v,  Illinois,  etc,  Co.,  117  U.  S.  434. 
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be  clear,  however,  that  judicial  discretion  should  be  exercised,  not  at  the 
caprice  of  the  chancellor,  but  on  equitable  principles  ;  and  that  the  interest 
of  the  public  can  be  no  excuse  for  impairing  the  obligation  of  the  mort- 
gagee's contract  or  for  depriving  him  of  his  security  without  due  process  of 
law.  The  rule  finds  its  strongest  support  in  the  analogy  from  admiralty 
where  claims  for  seamen's  wages,  salvage,  and  repairs  are  given  priority  over 
the  mortgage  lien.^  In  all  three  groups  of  cases  where  preferences  are  per- 
mitted, as  in  these  admiralty  cases,  the  debts  are  based  upon  considerations 
which  have  resulted  in  direct  benefit  to  the  mortgagee;  and  it  is  believed 
that  the  true  principle  underlying  the  decisions  is  the  equitable  doctrine  of 
unjust  enrichment.  Where  the  subsequent  creditor  preserves  or  increases 
I  he  value  of  the  security,  the  law  implies  a  promise  by  the  mortgagee  to 
allow  such  creditor  priority. 

It  must  be  admitted,  however,  that  some  cases  will  not  square  with  this 
theory.  For  example,  the  United  States  Supreme  Court  recendy  refused  to 
give  preference  to  a  claim  arising  from  the  preservation  of  the  road,  and 
distinguished  such  claims  from  those  incurred  in  its  operation.  Gregg  v. 
Metropolitan  Trust  C<c?.,  U.  S.  Sup.  Ct.,  March  6,  1905.  Furthermore,  there 
is  a  wide  conflict  of  authority  as  to  the  time  before  the  appointment  of  a 
receiver  within  which  claims  must  have  accrued  in  order  to  receive  prefer- 
ence. Some  cases  leave  the  matter  to  the  discretion  of  the  court,"  while 
others  fix  the  limit  variously  at  a  reasonable  time,*  six  months,*®  or  the 
period  of  the  statute  of  limitations.**  If  the  ground  on  which  the  preference 
is  given  is  the  unjust  enrichment  of  the  mortgagee,  the  right  to  the  prefer- 
ence should  vanish  only  when  the  benefits  are  no  longer  appreciable  at  the 
time  the  receiver  is  appointed.**  The  situation  is  analogous  to  tliat  where 
money  is  deposited  in  a  consciously  insolvent  bank.  The  depositor  is 
preferred  so  long  as  the  deposit  can  be  traced  in  the  increased  assets  of  the 
bank.  And  finally,  if  this  theory  of  quasi-contract  were  logically  applied 
there  would  be  no  reason  for  limiting  the  rule  allowing  preferences  to  cases 
where  a  receiver  is  appointed  and  the  corporation  is  a  quasi-public  one.*' 


Perfecting  an  Inchoate  Right  as  a  Preference.  —  Bankruptcy  Acts 
usually  provide  that  transfers  of  property  made  within  a  prescribed  period 
before  the  filing  of  the  petition  in  bankruptcy  shall  be  deemed  preferences 
if  they  result  in  giving  to  one  creditor  a  greater  portion  of  his  debt  than  to 
other  creditors  of  the  same  class.  Under  what  circumstances  a  creditor  can 
perfect  within  such  period  an  inchoate  right  previously  acquired  has  been 
the  source  of  much  conflict  under  early  bankruptcy  legislation.  It  was  com- 
paratively simple  to  require  that  the  property  should  not  be  obtained  by  an 

7  The  Feronia,  L.  R.  2  A.  &  E.  65. 

8  Central,  etc.,  Co.  v.  East  Tennessee,  etc.,  R.  R.,  80  Fed.  Rep.  624. 

9  Wood  V.  N.  Y.,  etc.,  R.  Co.,  70  Fed.  Rep.  741. 

w  Rutherford  v,  Penn.,  etc.,  R.  R.  Co.,  178  Pa.  St.  38.  See  Fosdick  v,  Schall,  99 
U.  S.  235. 

11  Brandenstcin  v.  Way,  17  Wash.  293. 

12  See  Hale  v.  Frost,  99  U.  S.  389. 

18  Merchants'  ]5ank  v.  Moore,  106  Ala.  646  (limited  to  quasi-public  corporations). 
See  Bound  v.  South  Carolina  Ry.  Co.,  47  Fed.  Rep.  30  (applied  only  when  mortgagees 
ask  for  a  receiver). 


Digitized  by 


Google 


NOTES.  607 

act  done  immediately  before  the  insolvency  proceedings  commenced,  but  it 
was  difficult  to  discover  from  the  cases  exactly  how  much  "  perfecting  "  the 
courts  would  allow  within  the  prohibited  period.  Thus  a  creditor  who,  just 
before  the  bankruptcy  of  his  debtor,  had  exchanged  an  invalid  bill  of  sale 
for  a  good  legal  mortgage  was  regarded  as  having  secured  a  preference,* 
whereas  a  mortgagee  who  by  taking  possession  within  the  proscribed  period 
made  valid  an  inoperative  mortgage  on  future  acquired  property  was  held 
not  to  have  been  unduly  preferred.*  The  difficulty  of  reconciling  such 
cases  doubtless  influenced  many  courts  to  take  advantage  of  the  recent 
Bankruptcy  Act  to  throw  off  the  burden  of  hair-splitting  distinctions.  This 
is  shown  by  a  late  decision  of  the  Massachusetts  Supreme  Court,*  holding 
that  the  once  leading  cases  of  Chase  v,  Denny  *  and  Sawyer  z/.  Turpin  * 
are  no  longer  controlling  under  the  present  Act,  and  that  where  a  mortgagee 
must  take  possession  in  order  to  perfect  his  lien  and  fails  to  do  so  until 
within  four  months  of  the  filing  of  the  petitions  he  must  be  taken  to  have 
received  a  preference.  In  other  courts  also  the  clear  and  workable  rule 
has  been  gradually  taking  form  that  a  transfer  should  be  regarded  as  having 
taken  place  at  the  time  when  it  first  became  effective  against  creditors.* 
That  this  is  a  fair  construction  of  the  Act  seems  clear  from  the  amendment 
to  section  60  a,  which  provides  that  "  where  the  preference  consists  in  a 
transfer,  such  period  of  four  months  shall  not  expire  until  four  months  after 
the  date  of  recording  or  registering  of  the  transfer,  if  by  law  such  record mg 
or  registering  is  required." ' 

In  view  of  these  facts  it  is  to  be  regretted  that  a  recent  decision  by  the 
Supreme  Court  of  the  United  States  has  thrown  the  law  upon  this  subject 
back  into  its  former  confusion.  By  the  law  in  Vermont  the  mortgagee  of 
chattels  to  be  acquired  by  the  mortgagor  in  the  future  course  of  his  business 
can  obtain  a  lien  valid  against  creditors  only  by  taking  possession  of  the 
property.*  The  defendant  being  for  nine  years  the  holder  of  such  a  mort- 
gage had  taken  possession  only  within  four  months  of  the  filing  of  the  peti- 
tion against  the  mortgagor.  The  court  held  that  the  mortgagee's  right, 
although  perfected  within  the  proscribed  period,  related  back  to  the  time 
when  the  mortgage  was  given  and  did  not  constitute  a  voidable  preference. 
Thompson  v.  Fairbanks^  196  U.  S.  516.  Since  the  purpose  of  forbidding 
preferences  is  evidently  to  prevent  one  creditor  from  obtaining  a  greater  per- 
centage of  his  debt  than  any  other  creditor  of  the  same  class,  the  institution 
of  bankruptcy  proceedings  should  be  a  boon  to  an  unsecured  creditor,  but 
under  the  present  decision  they  may  operate  as  a  positive  detriment.  When, 
as  actually  happened  in  the  present  case,  he  attaches  the  property  before 
the  mortgagee  takes  possession,  he  acquires,  if  no  proceedings  follow,  a  lien 
prior  to  that  of  the  mortgagee.  But  it  proceedings  are  instituted  their  effect 
must  be  not  only  to  dissolve  his  lien,*  but  also  to  deprive  him  of  his  percent- 
age on  the  property  by  perfecting  the  subsequent  claim  of  the  mortgager 

1  B.irnes  v.  Copeland,  147  Mass.  388. 

2  Chase  v.  Denny,  130  Mass.  566. 

*  Tatman  v.  Humphrey,  184  Mass.  361.  (This  decision  was  reversed  in  Humphrey 
V.  Tatman,  decided  by  U.  S.  Sup.  Ct.,  April  17,  1905.) 

«  Supra. 

*  91  U.S.  114. 

«  /ft  re  Klingaman,  4  Am.  B.  Kep.  254;  Matthews  v,  Hardt,  9  Am.  B.  Hep.  373; 
/n  re  Ball,  123  Fed.  Rep.  164.     Contra,  Sabin  v.  Camp,  98  Fed.  Rep.  974. 
'  Crooks  V,  People's  Bank,  3  Am.  B.  Rep.  238. 

*  Peabodv  v.  Landon,  61  Vt.  318. 

»  Sec  Bankruptcy  Act  of  1898,  §  67  c. 
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Restrictive  Covenants  after  the  Disseisin  of  the  Covenantor.  — 
When  a  disseisor  enters  on  land  bound  by  a  negative  restrictive  covenant, 
may  the  covenantee  force  him  to  observe  the  restriction  ?  Since  the  cove- 
nant is  enforceable  against  assignees  of  the  covenantor  only  in  equity,  and 
does  not  attach  inseparably  to  the  land  like  a  legal  easement  or  rent  charge, 
and  since  there  is  no  privity  between  the  covenantor  and  disseisor,  it  has 
been  argued  that  the  disseisor  cannot  be  held  to  his  disseisee's  obligation. 
This  theory  would  leave  the  covenantee  without  remedy  if  the  disseisor 
should  do  the  acts  forbidden  by  the  covenant ;  for  the  courts  would  hardly 
adopt  the  expedient  of  allowing  the  covenantee  to  compel  re-entry,  by  an 
unwilling  disseisee,  who  has  never  legally  bound  himself  to  do  any  such 
thing.  There  seems  to  be  no  adequate  reason  why  the  disseisor  should  not, 
on  the  simple  ground  of  justice  to  the  covenantee,  be  enjoined  to  respect 
the  covenant, —he  cannot  complain  if  an  estate  coming  to  him  as  the 
gratuity  of  another's  negligence  is  restricted  in  its  use.  Such  a  course  would 
be  no  anomaly.  Though  a  covenantor  has  agreed  for  himself  alone,  yet  on 
the  ground  of  necessity  in  working  out  justice  to  the  covenantees  where  un- 
just enrichment  would  otherwise  result,  a  donee  or  purchaser  with  notice 
from  the  covenantor  is  held  to  take  subject  to  the  covenant.* 

The  same  principle  appears  in  the  analogous  case  of  a  trust,  where  it  is 
the  privilege  of  the  cestui  to  protect  the  trust  estate  if  the  trustee  is 
incapacitated.^  There  are  many  examples  of  this.  The  cestui  of  a  mortgage 
held  in  trust  is  allowed  to  bring  a  bill  to  foreclose  when  the  trustee  is  out  of 
the  country,'  a  result  which  the  court  bases  on  the  ground  of  **  substantial 
necessity."  So  also,  where  a  sheriff  wrongfully  disseised  the  trustee  of  cer- 
tain lands,  and  the  trustee  resigned,  the  cestui  has  been  allowed  to  bring  a 
bill  to  restrain  an  execution  sale  of  the  land.* 

That  the  right  of  the  injured  party  to  sue  may  exist  though  the  person  who 
should  have  protected  him  has  no  action,  is  shown  by  the  case  of  the  donee 
or  purchaser  with  notice  from  a  covenantor,  where  the  covenantor  himself 
has  no  right  of  action.  As  the  statute  cannot  run  against  an  unbroken 
negative  covenant,  it  would  seem,  further,  that,  as  a  recent  English  case 
holds,  the  disseisor's  obligation  to  respect  the  covenantee's  right  should  not 
terminate  when  the  disseisee's  rights  are  barred  by  the  statute.  Re  Nesbitt 
and  Potts'  Contract,  53  W.  R.  297  (Ch.  D.). 


Suspension  of  Easements  because  of  Misuser.  —  The  law  affords  im- 
mediate redress  for  an  excessive  user  of  an  easement,  because  such  user  may 
be  ^t  once  an  injury  to  the  servient  tenement  and  the  basis  of  a  new  pre- 
scriptive right.  The  owner  of  the  servient  tenement  may  protect  him- 
self, in  the  case  of  affirmative  easements,  by  bringing  trespass  for  the 
excess/  by  physically  obstructing  the  encroachment,*  or,  where  the  legal 

1  Cf.  I)e  Mattos  v.  Gibson,  4  De  G.  &  J.  276. 
«  Heach,  Trusts  &  Trustees  §  698. 
»  Ettlinger  v,  Persian,  etc.,  Co.,  142  N.  Y.  189. 
*  Zimmerman  v.  Makepeace,  152  Ind.  199. 

^  Davenport  v.  Lamson,  21  Pick.  (Mass.)  72. 
3  French  v.  Marstin,  32  N.  H.  316- 
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remedy  is  inadequate,  by  obtaining  an  injunction.'  But  there  are  cases 
where  the  authorized  and  unauthorized  user  are  so  intertwined  that  the  ob- 
struction of  one  is  impossible  without  interference  with  the  other.  More- 
over in  such  cases  a  court  would  find  it  difficult,  if  not  impossible,  to  award 
damages  in  trespass,  or  to  determine,  for  the  purpose  of  enforcing  an  injunc- 
tion against  the  wrongful  user  only,  when  the  right  had  been  exceeded. 
The  only  remedy  is  to  stop  all  user.  Since  it  seems  hardly  advisable  to 
allow  total  obstruction  of  the  way  without  the  court's  authority,  resort  must 
be  had  to  some  form  of  injunction.  This  necessity  arose  in  a  recent  case 
in  the  New  York  Appellate  Division.  McCullough  v.  Broad  Exchange  Co., 
92  N.  Y.  Supp.  533.  The  owner  of  land  to  which  a  general  right  of  way 
was  appurtenant  had  erected  an  office  building  partly  upon  the  dominant 
tenement  and  partly  upon  premises  adjoining.  Tenants  and  employees  from 
the  entire  building  could  and  did  use  the  way.  Over  it,  also,  coal  was 
brought  for  the  boilers  situated  on  the  dominant  estate  but  heating  all  parts 
of  the  building.  The  contention  in  this  case  that  there  should  be  a  perma- 
nent injunction  was  properly  refused.  An  easement  is  a  valuable  property 
right,  and  as  such  merits  protection.  It  may  be  acquired,  as  may  other 
interests  in  realty,  by  grant  or  prescription.  It  may  be  lost,  also,  by  these 
and  certain  other  well-defined  means.*  Some  text-writers  have  intimated 
that  one  means  of  extinguishment,  where  the  rightful  and  wrongful  user 
are  inseparable,  is  forfeiture  by  abuse.^  This  conclusion  they  appear  to 
derive  mainly  from  the  early  English  cases  dealing  with  the  easement  of 
light.  Naturally  no  suit  at  law  or  in  equity  lay  for  an  increased  number  of 
windows  in  a  tenement  possessed  of  ancient  lights.  If  the  servient  owner 
could  obstruct  the  new  lights  only,  he  might  do  so.  Where  that  was  not 
possible  he  might  formerly  obstruct  all  if  necessary,  at  least  until  the  lights 
were  restored  to  their  ancient  condition.'  These  early  cases,  however,  are 
of  little  value  as  precedents,  for  the  modem  law,  far  from  extinguishing  the 
easement,  permits  no  obstruction  whatever  of  the  ancient  lights,  even  though 
encroachment  cannot  otherwise  be  prevented.''  The  only  reason  for  com- 
pelling forfeiture  as  the  result  of  excessive  user  can  be  the  protection  of  the 
servient  owner.  Where  the  rightful  user  is  separable  he  already  has  suffi- 
cient protection,  and  the  courts  have  so  held.'  In  the  principal  case, 
also,  where  the  user  was  inseparable,  the  injunction  given  forbade  only 
the  dominant  owner's  using  the  easement  or  furnishing  occasion  or  ex- 
tending invitation  to  others  to  use  it,  until  the  building  should  be  so  altered 
as  to  permit  the  proper  user  only.  This  conditional  form  of- injunction 
seems  an  entirely  adequate  remedy  here  and  in  all  such  cases,  so  that  it  is 
difficult  to  imagine  any  in  which  actual  forfeiture  of  the  easement  should  be 
required.' 

*  LouisvUIe,  etc.,  Ry.  Co.  v.  Malott,  135  Ind.  113.  See  Greene  v.  Canny,  137 
Mass.  64. 

*  See  Jones,  Easements  §  814  e/  seq, 

*  Washburn,  Easements,  4tn  cd.,  704 ;  Reeves,  Real  Property  §  195 ;  Gale,  Ease- 
ments 506. 

*  Renshaw  v.  Bean,  18  Q.  B.  112;  Hutchinson  v.  Copestake,  8  C.  B.  (n.  s.)  ioi. 
See  Garritt  v.  Sharp,  3  Ad  &  E.  325. 

T  Tapline  v.  Jones,  13  C.  B.  (n.  s.)  876;  Aynsley  v.  Glover,  L.  R.  10  Ch.  283. 

*  MendeTl  v.  Delano,  7  Met.  (Mass.)  176;  Walker  v.  Gerhard,  9  Phila.  (Pa.)  116. 
See  White's  Bank  v.  Nichols,  64  N.  Y.  65 ;  Proprietors,  etc.,  v,  Nashua,  etc.,  R.  R.  Co., 
104  Mass.  I. 

*  See  Masonic  Temple  Ass'n  v.  Harris,  79  Me.  250. 
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The  Right  to  Remove  Trade  Fixtures  Annexed  by  One  not  the 
Owner  of  the  Fee.  —  It  has  been  recently  decided  in  Massachusetts  that 
the  rails  of  a  street  railway  company  are  personalty  and  go  to  a  conditional 
vendor  rather  than  to  a  subsequent  mortgagee  of  the  company's  property.^ 
Lorain  Steel  Co,  v.  Norfolk^  etc,,  St.  Ry,  Co,<t  73  N.  E.  Rep.  646 
(Mass.).  The  case  was  distinguished  from  that  of  a  steam  railroad,  the  rails 
of  which  are  held  realty,  upon  the  ground  that  a  street  railway  company  has 
no  easement  or  other  interest  in  the  land.*-*  This  decision  illustrates  the 
general  tendency  of  the  courts  to  confuse  two  distinct  questions;  viz., 
whether  the  chattels  have  become  fixtures,  and  whether  they  are  removable. 
Whether  they  have  become  a  part  of  the  realty  depends  upon  the  objective 
intention  of  the  party  affixing,  to  be  ascertained  by  examining  the  intimacy 
of  their  connection  with  the  soil,  the  amount  of  diiamage  to  them  or  to  the 
land  which  would  be  caused  by  removal,  and  their  adaptability  to  the  use 
to  which  the  premises  are  devoted.  The  actual  intention  of  the  person 
annexing  and  his  relation  to  the  land  bear  only  upon  the  question  of 
removability.'  Where  such  party  has  no  permanent  interest  in  the  land, 
the  right  of  removal  would  seem  to  rest  uix)n  an  implied  agreement  with  the 
landowner ;  for  while  a  lessee  or  licensee  may  sever/  a  trespasser  has  no 
such  privilege.'  Moreover  this  right  of  severance,  implied  from  the  license 
to  occupy  the  land,  seems  incident  to,  and  inseparable  from,  such  right  of 
occupation;  for  it  must  be  exercised  by  the  lessee  before  the  end  of  his 
term,'  and  it  passes  to  an  assignee  or  mortgagee  of  the  leasehold.^ 

As  between  a  conditional  vendor  and  a  tenant,  articles  annexed  under  the 
agreement  of  sale  should  go  to  the  former,  not  because  the  agreement  has 
prevented  their  becoming  fixtures,  but  because  the  tenant  is  under  a  con- 
tractual obligation  to  allow  his  right  of  removal  to  be  exercised  by  the 
vendor.  The  contract  is,  in  effect,  to  give  security,  and  should  therefore 
be  specifically  enforceable  in  equity.'  But  when  the  tenant  assigns  or 
mortgages  his  right  to  occupy  the  land,  the  right  to  sever  passes  to  his 
assignee  and  the  vendor's  right  is  cut  off  at  law.  A  court  of  equity,  how- 
ever, should  enforce  it  against  a  transferee  of  the  tenant  who  has  notice  or 
has  not  parted  with  value  in  reliance  upon  the  presence  of  the  fixture  on 
the  land.  Thus  subsequent  transferees  with  notice  and  prior  encumbrancers 
siiould  be  postponed  to  the  conditional  vendor.' 


Wrongful  Sale  or  Re- Pledge  by  a  Pledgee. — Whether  a  pledgee 
who  wrongfully  sells  or  re-pledges  his  security,  in  excess  of  his  authority,  is 

>  Hart  V,  Benton-Bellcfontainc  Ry.  Co.,  7  Mo.  App.  446,  contra.  See  Readfield,  etc., 
Co.  V,  Cyr,  95  Mc.  287;  American  Union  Telegraph  Co.  v.  Middleton,  80  N.  Y.  408. 

*  Hunt  V.  Bay  State  Iron  Co.,  97  Mass.  279. 

'  In  the  majority  of  jurisdictions  chattels  annexed  by  a  tenant  for  purposes  of  trade 
are  considered  parts  of  the  realty,  though  removable  by  the  tenant.  Cf.  Gibson  v. 
Hammersmith  Rv,  Co.,  32  L.  J.  Ch.  337 ;  Bliss  v.  Whitney,  9  Allen  (Mass.)  114. 

■*  Gibson  v.  Hammersmith  Ry.  Co.,  supra;  Bliss  v,  Whitney,  supra.  See  Barnes 
V.  Barnes,  6  Vt.  388, 394. 

*  Van  Size  v.  Long  Island  R.  R.  Co.,  3  Hun  (N.  Y.)  613. 

*  Cf.  Watriss  v.  First  National  Bank  of  Cambridge,  124  Mass.  571. 
^  Ex  parte  Astbury,  L.  R.  4  Ch.  630. 

*  See  Hermanns.  Hodges,  L.  R.  16  Eq.  18. 

*  Cy.  Davenport  v,  Shants,  43  Vt.  546;  Brennan  v,  Whitaker,  15  Oh.  St.  446. 
Contra,  Ford  v.  Cobb,  20  N.  Y.  344;  Clary  v.  Owen,  15  Gray  (Mass.)  522. 
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liable  to  his  pledgor  in  trover  without  a  tender  of  the  debt,  is  a  question  on 
which  the  authorities  are  in  conflict.  The  first  adjudication  of  the  point  in 
England  held  him  liable,  but  limited  the  plaintiff^s  recovery  to  the  amount 
of  his  actual  loss.*  The  case  was,  however,  virtually  overruled  by  two  later 
decisions,'  and  the  law  is  now  settled  in  England  that  the  pledgor's  right  to 
possession  of  the  pledge  is  always  conditioned  on  tender  of  the  debt  A 
recent  Canadian  case  has  approved  the  English  view.  Ames  v.  Sutherland, 
5  Ont.  W.  Rep.  328.  In  this  country  the  courts  are  still  in  conflict.^ 
The  English  rule  is  difficult  to  defend.  It  is  well  settled  that  a  mere  lien- 
holder,  as  a  bailee  for  hire,  is  immediately  liable  in  trover  for  wrongfully 
parting  with  the  bailed  property.*  By  parting  with  it  he  loses  his  lien,  and 
the  bailor  thus  acquires  an  immediate  right  of  possession.  The  only  reason 
assigned  for  a  different  holding  in  the  case  of  a  pledgee  is  that  his  rights 
are  larger  than  those  of  a  lien-holder :  on  compliance  with  certain  condi- 
tions he  has  a  right  to  sell  or  repledge  ;  therefore,  it  is  argued,  an  improper 
sale  or  re-pledge  does  not  altogether  divest  him  of  his  right  of  possession  as 
against  the  pledgor.  The  question  of  the  amplitude  of  his  powers  seems, 
however,  quite  beside  the  mark ;  whatever  they  may  be,  if  he  exceeds 
them,  he  should  be  held  as  strictly  to  account  as  a  bailee  for  hire. 

If,  however,  he  is  liable  in  trover,  must  he  pay  full  damages?  The 
English  case  which  holds  that  he  need  not,  apparently  places  his  right  to 
reduce  the  damages  on  principles  of  recoupment ;  *  and  some  American 
cases  have  expressly  put  it  on  this  ground.'  This  view,  however,  seems 
questionable.  The  common  law  right  to  reduce  damages  in  recoupment 
exists  only  where  the  defendant  has  suffered  loss  by  the  plaintiffs  breach  of 
an  obligation  arising  from  the  same  contract,^  and  the  right  would  thus  seem 
hardly  broad  enough  to  include  the  case  under  discussion.^  Moreover, 
even  if  recoupment  is  allowed,  it  will  obviously  not  afford  the  pledgee  an 
adequate  remedy  where  the  pledge  at  the  time  of  the  conversion  is  worth 
less  than  the  debt,*  —  as,  for  instance,  where  stock  has  been  bought  on  mar- 
gin and  the  margin  has  been  wiped  out.  In  such  a  case  the  defendant, 
for  complete  protection,  would  have  to  rely  on  the  statutory  remedies  of  set- 
off or  counterclaim,  which,  however,  in  many  jurisdictions  in  this  country 
would  probably  be  found  liberal  enough  for  the  purpose.*  But  even  if 
neither  recoupment  nor  a  statutory  remedy  is  available,  the  result  could 
hardly  be  considered  unjust,  since  it  is  by  his  own  breach  of  contract  that 
the  pledgee  has  been  deprived  of  his  security. 


FoRFErruRE  OF  Instalments  by  CoNDmoNAL  Vendee  mvoh  Default.  — 
There  is  considerable  conflict  of  opinion  upon  the  question  of  the  con- 
ditional vendee's  right  to  instalments  ab-eady  paid,  when  he  makes  default 

*  Johnson  v.  Stear,  15  C.  B.  (n.  s.)  329. 

*  Donald  v.  Suckling,  L.  R.  i  Q.  B.  585;  HaUiday  v.  Holgate,  L.  R.  3  Exch.  299. 

*  In  accord  with  the  English  rule,  Talty  v.  Freedman*s  Savings  Bank,  93  U.  S.  321. 
Cofitra,  Neiler  &  Warren  v.  Kelley,  69  Pa.  St.  403 ;  Feige  v.  Bert,  118  Mich.  243. 

*  Pollock,  Torts,  6th  ed.,  J50. 

^  Neiler  &  Warren  v.  Kelley,  supra, 

*  Waterman,  Set-off,  Recoupment  and  Counterclaim  §  422. 
7  See  Smith  v.  Hall.  67  N.  V.  48. 

«  See  Batterman  v.  Paine,  3  Hill  (N.  Y.)  171. 

*  See  Richardson  v,  Ashby,  132  Mo.  238. 


Digitized  by 


Google 


6l2  HARVARD  LAW  REVIEW. 

and  the  seller  retakes  the  chattel.  Text-writers  favor  forfeiture  ;  *  but  elim- 
inating those  cases  where  forfeiture  on  default  was  expressly  provided  for, 
and  those  in  which  the  court  allows  the  vendor  to  retake  the  chattel  but 
expressly  refuses  to  discuss  the  right  of  the  vendee  to  recover  his  previous 
payments  in  another  action,  it  appears  that  the  authority  in  support  of  this 
view  is  slight.  A  dictum^  forming  an  alternate  ground  for  a  decision  by  the 
supreme  court  of  Illinois,  directly  denies  the  vendee's  right  to  the  instal- 
ments,^ but  a  much  later  case,  in  a  lower  court  of  the  same  state,  takes  a 
different  view.'  Massachusetts  and  Vermont  allow  the  full  value  of  the 
chattel  to  be  recovered  from  the  vendee  when  he  converts  it,  and  refuse 
to  let  him  plead  the  prior  payments  in  mitigation  of  damages.^  Maine 
grants  the  same  stem  remedy  against  the  sub-vendee.'  These,  however, 
are  cases  of  conversion,  not  of  default,  and  may  possibly  be  distinguished, 
though  indicating  the  court's  temper.  On  the  other  hand,  the  weight  of 
authority  seems  to  favor  the  view  recently  taken  by  the  supreme  court  of 
Utah,  which  has  just  sustained  a  refusal  to  instruct  that  the  paid  instalments 
were  forfeited.  Shafer  v.  Russell^  79  Pac.  Rep.  559.  In  Georgia,*  there  is  a 
square  holding,  followed  by  dicta  to  the  same  effect,''  that  an  action  cannot 
be  brought  against  the  defaulting  vendee  for  the  chattel,  without  tender  of 
the  instalments  previously  paid.  The  Michigan  supreme  court  has  gone 
so  far  as  to  announce  its  opinion  that  even  an  express  agreement  to  forfeit 
will  not  be  enforced.'  North  Carolina  and  Mississippi  hold  that  where  the 
vendor  retakes  and  sells  the  chattel  he  must  apply  the  paid  instalments  on 
the  debt  and  turn  over  the  surplus  from  the  resale  to  the  original  vendee.* 
New  York  now  reaches  the  same  result  by  statute,  as  to  a  large  class  of 
chattels. 

In  short,  the  tendency  seems  to  be  against  forfeiture  and  toward  the 
application  of  mortgage  principles.  The  courts  consistently  refuse  to  con- 
strue such  contracts  as  leases,  though  so  worded.^^  They  refuse  to  allow 
the  buyer  to  exempt  himself  from  liability  for  the  purchase  price  by  re- 
turning the  chattel  and  tendering  damages  for  his  breach,"  —  a  position 
difficult  to  explain  save  on  the  ground  that  the  retention  of  title  is  in  effect 
a  mortgage.  By  the  same  analogy,  though  title  has  not  passed,  when  the 
chattel  is  destroyed  the  loss  is  fixed  on  the  vendee  and  he  is  made  to  pay 
his  instalments  after  tlie  quid  pro  quo  has  disappeared."  Here  again  the 
reserved  title  in  the  vendor  is  treated  merely  as  security  whose  fluctuation 
in  value  cannot  affect  the  obligation.  If  this  transaction  is  not  in  effect  a 
mortgage,  the  great  mass  of  decisions  based  on  this  analogy  is  wrong ;  if  it 
is  in  effect  a  mortgage,  then  the  analogy  should  apply  in  favor  of  the  buyer 
as  well  as  the  seller,  and  it  is  against  the  equitable  spirit  of  modem  law  to 
apply  the  doctrine  of  strict  foreclosure. 

I  Benjamin,  Sales,  6th  Am.  ed.,  284;  6  Am.  &  Eng.  Enc.  458,  n.  6. 

*  Latham  v.  Sumner.  89  lU.  233. 

»  Singer,  etc.,  Co.  v.  Ellington,  103  III.  App.  517. 

*  Angier  v.  Taunton,  etc.,  Co.,  i  Gray  (Mass.)  621 ;  Morgan  v,  Robinson,  55  Vt  367. 

*  Hawkins  v.  Hersey,  86  Me.  394. 

*  Hays  V,  Jordan,  85  Ga.  741. 
^  Snook  V.  Raglan,  89  Ga.  251. 

8  Johnston  v.  Whittemore,  27  Mich.  463,  470. 

9  Puffer  V.  Lucas,  112  N.  C.  377  ;  Dederick  v,  Wolfe.  68  Miss.  50a 
^^  Contracting,  etc.,  Co.  v.  Continental  Trust  Co.,  108  Fed.  Rep.  i. 

II  Smith  V.  Aldrich.  180  Mass.  367. 

"  Tufts  V,  Wynne  &  Thompson,  45  Mo.  App.  42. 
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Competency  of  One  Spouse  to  Testify  against  the  Other.  —  The 
rule  that  a  wife  may  not  testify  against  a  husband  or  a  husband  against  a 
wife  in  any  action  to  which  the  other  is  a  party  or  in  the  outcome  of  which 
he  is  interested  is  too  well  settled  to  be  disputed.^  How  far,  however,  in 
actions  between  third  parties,  one  spouse  may  testify  to  matters  that  tend  to 
criminate  the  other  is  still  a  vexed  question.  Yet  the  reason  for  the  exclu- 
sion of  the  testimony  is  the  same  in  both  cases  —  a  reason  of  supposed  pub- 
lic policy,  the  danger,  namely,  of  creating  marital  dissension.  Admitting 
that  the  reason  is  sound,  the  question  arises  as  to  the  scope  of  its  applica- 
tion. Interest,  the  reason  for  that  other  rule  which  forbids  one  spouse  to 
testify  for  the  other,  obviously  goes  to  the  competency  of  the  evidence.  But 
does  the  necessity  for  preserving  marital  peace  point  beyond  a  rule  of  priv- 
ilege ?  It  seems  plain  enough  that  no  public  policy  imposes  any  such  quix- 
otic obligation  on  the  courts  as  that  of  restoring  a  domestic  harmony  which 
the  willingness  of  the  witness  to  testify  reveals  as  probably  irretrievably 
shattered.  Nevertheless,  from  Lord  Coke's  time  down,  the  courts  have 
treated  testimony  against  a  spouse  as  inadmissible;^  and,  where  excep- 
tions are  sanctioned,  it  seems  generally  to  be  taken  for  granted  (often  dicta 
expressly  state  it  *)  that  the  witness  could  not  have  been  compelled. 

But  does  public  policy  require  even  that  an  unwilling  witness  should  always 
be  privileged?  It  certainly  seems  open  to  serious  question  whether,  in  the 
majority  of  cases,  even  compelled  testimony  would  produce  the  dire  results 
contemplated  The  courts,  nevertheless,  almost  universally  content  them- 
selves with  purely  perfunctory  reasoning;  and,  however  grave  the  issue, 
rarely  stop  to  consider  the  other  side  of  the  question,  —  the  possible  conse- 
quences of  a  suppression  of  the  truth.  The  mercy  of  the  rule  has  been 
pushed  to  merciless  extremes.  Thus,  in  a  South  Carolina  case,  a  conviction 
for  murder  was  ruthlessly  affirmed,  although,  on  the  trial,  the  wife  of  one  who 
had  been  jointly  indicted  with  the  defendant  but  was  not  to  be  tried,  was 
not  permitted  to  testify  that  her  husband  alone  was  the  murderer.*  Perhaps 
the  best  solution  would  be  to  leave  the  question  to  the  discretion  of  the  trial 
court 

Most  frequently,  perhaps,  the  question  arises  in  criminal  trials  for  adultery. 
It  is,  of  course,  well  settled  that  where  both  offenders  are  tried  together,  the 
wife  or  husband  of  either  is  incompetent^  Where,  however,  the  paramour 
alone  is  on  trial,  there  is  a  sharp  conflict.*  The  cases  have  been  collected 
and  discussed  in  a  recent  article.  Wife  Testifying  against  Husband's 
Paramour  in  Adultery  Cases,  by  Edward  W.  Faith,  60  Cent.  L.  J.  164. 
In  these  cases,  as  elsewhere,  the  courts  discuss  the  question  as  one  of 
competency  alone,  though  it  must  be  evident  that  whatever  force  the  con- 


1  See  I  Greenleaf,  Ev.,  i6th  ed.,  §  354  //  seq, 

*  See  3  Wigmore,  Ev.  §  2227. 

«  See  King  v.  All  Saints,  6  M.  &  S.  §  194;  Woods  v,  Sute,  76  Ala.  35;  in  Brock 
V.  State,  44  Tex.  Cr.  App.  335.  and  in  Barber  v.  People,  203  111.  543,  the  court  went  so 
far  as  to  hold  that  the  privilege  could  not  be  waived  even  by  the  husband  against  whom 
the  testimony  was  offered. 

*  State  V.  Bradley,  9  Rich.  (S.  C.)  168.  It  does  not  even  appear  that  the  witness 
was  unwilling.  In  Ware  v.  State,  35  N.  J.  Law  553,  the  conviction  was  reversed  for  a 
similar  ruling  at  the  trial. 

*  Excluding  the  testimony:  State  v.  Welch,  26  Me.  30;  State  v.  Gardner,  i  Root 
(Conn.)  485;  Com.  v.  Sparks,  89  Mass.  534;  State  v,  Wilson  and  Wagner,  %i  N.  J. 
Law  77.  Admitting  the  testimony :  State  v.  Marvin,  35  N.  H.  22  ;  State  v.  Bndgman, 
49  Vt.  202  (sembU^  that  the  witness  would  not  have  bieen  allowed  to  testify  to  the  act 
iteelf) ;  State  v.  West,  118  Wis.  469;  Campbell  v.  State,  133  Ala.  158. 
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ventional  argument  of  public  policy  has  in  other  situations,  in  the  case  of  a 
witness  willing  to  testify  to  the  infidelity  of  a  spouse  it  becomes  almost  gro- 
tesque.* But  if  the  witness  is  unwilling,  there  would  seem  to  be  in  this 
instance  a  valid  reason  for  excusing  him.  No  rights  of  third  parties  are 
involved,  and  the  right  of  the  state  to  secure  a  conviction  should  be  subor- 
dinated to  the  desire  of  the  witness,  for  his  own  sake  or  the  sake  of  his 
children,  to  condone  the  offense.  Though  the  point  appears  never  to  have 
arisen,  it  is  highly  improbable  that  the  testimony  wouki  ever  be  compelled.^ 


Conveyance  of  Land  upon  an  Oral  Trust.  —  When  land  is  con- 
veyed upon  an  oral  trust,  the  grantee,  who  refuses  to  perform  his  promise 
under  the  protection  of  the  Statute  of  Frauds,  is  by  the  English  courts  made 
a  constructive  trustee  for  the  grantor.^  In  the  United  States,  however,  he 
may  repudiate  his  unenforceable  obligation  and  keep  the  land  upon  pay- 
ment to  the  grantor  of  its  fair  market  value.*  But  if  the  conveyance  was 
induced  by  fraud  a  constructive  trust  arises.  And  on  account  of  the  harsh- 
ness of  the  general  American  doctrine,  a  ready  disposition  to  find  fraud  from 
the  circumstances  of  the  case  or  the  relation  of  the  parties  is  manifested. 
Thus,  even  though  the  conveyance  was  not  actively  induced,  a  present 
intention  not  to  execute  the  trust  constitutes  sufficient  fraud  to  vitiate  the 
transaction,  and  the  subsequent  repudiation  is  evidence  of  a  fraudulent 
purpose  at  the  outset.*  Similarly,  where  a  confidential  relation  exists  be- 
tween the  parties,  the  transaction  is  presumed  to  be  fraudulent*  Just  what 
constitutes  confidential  relations  is  somewhat  in  dispute.  There  is,  for 
example,  a  square  conflict  whether  a  conveyance  to  a  wife  upon  an  oral 
trust  is  ground  for  equitable  intervention.*  The  tendency  of  the  courts, 
however,  is  illustrated  by  a  recent  Nebraska  decision.  The  plaintiff,  who 
owned  a  half-interest  in  land,  conveyed  his  share  to  his  co-owner  upon  an 
oral  agreement  by  the  latter  to  reconvey.  He  was  allowed  to  recover  his 
interest  on  account  of  the  fiduciary  relation  between  the  parties.  Koefoed 
V.  Thompson,  102  N.  W.  Rep.  268. 

The  basis  of  the  American  rule  seems  to  be  the  conception  that  to  raise 
a  constructive  trust,  as  the  English  courts  do,  would  be  to  go  directly  in  the 
teeth  of  the  Statute  of  Frauds.  Of  course,  where  the  transaction  is  tainted 
with  actual  fraud,  the  statute  does  not  apply  and  restitution  is  the  ordinary 
equitable  remedy.  To  imply  fraud,  however,  fi-om  the  relation  of  the 
parties  is  simply  to  use  a  fiction  to  avoid  the  application  of  an  unpalatable 
doctrine.  The  injustice  of  allowing  the  grantee  unduly  to  enrich  himself,  is 
recognized  by  charging  him  with  the  vdue  of  the  land.  This  is  a  direct 
admission  that  he  has  received  something  which  he  is  not  entitled  to  keep, 
and  it  is,  therefore,  difficult  to  see  why  restitution  is  not  the  proper  remedy.* 

«  Sec  State  v,  Briggs,  9  R.  I.  361. 

7  The  question  comd  not,  of  course,  arise  in  states  where  the  indictment  can  be 
brought  only  on  the  complaint  of  the  husband  or  wife. 

1  Davies  v,  Ottley,35  Beav.  20S;  In  re  Duke  of  Marlborough,  [1894]  2  Ch.  133. 
«  Burt  V.  Wilson,  28  Cal.  632. 
»  Cf.  Brown  v,  Doane,  86  Ga.  32. 

•  Wood  V.  Rabc,  96  N.  Y.  414. 

•  See  Brison  v.  Brison,  75  Cal.  C25.     Contra,  Brock  v.  Brock,  90  Ala.  86. 

•  Sec  Dickerson  v.  Mayo,  60  Nliss.  388. 
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In  the  analogous  cases,  where  a  deed  absolute  on  its  face  is  in  fact  given 
by  way  of  mortgage,  the  American  courts  enforce  the  parol  agreement.^ 
The  Wisconsin  court,  in  a  leading  decision,  frankly  admits  that  these  cases 
are  indistinguishable,  but  regards  them  as  an  encroachment  upon  the 
Statute  of  Frauds,  and  refuses  to  extend  the  exception.®  To  consider  the 
creation  of  a  constructive  trust  in  cases  of  this  class  as  a  judicial  contravention 
of  an  express  statute  seems  to  be  a  misconception.  The  oral  trust  is  given 
no  more  weight  under  these  circumstances  than  in  the  case  of  fraud.  The 
grantee  may  repudiate  his  express  promise  with  impunity,  but  in  so  doing 
he  should  not  be  allowed  to  enrich  himself  unjustly  at  the  grantor's  expense. 
Equity  therefore  fastens  upon  him  a  new  obligation  to  return  what  it  is  un- 
conscionable for  him  to  keep.  This  new  obligation  is  a  constructive  trust, 
expressly  excepted  from  the  operation  of  the  Statute  of  Frauds.  It  is  raised 
upon  the  same  principle  that  creates  a  resulting  trust  where  property  is 
given  upon  an  express  trust  which  proves  to  be  void.  When  the  oral  trust 
is  for  the  benefit  of  a  third  party,  a  constructive  trust  for  the  grantor  can 
hardly  be  said  to  contravene  the  Statute ;  when  the  oral  trust  is  for  the 
benefit  of  the  grantor  himself,  the  mere  fact  that  relief  by  restitution  achieves 
a  result  identical  with  that  of  enforcing  the  oral  trust  should  be  immaterial.* 
The  right  ought  not  to  be  confused  with  the  remedy. 


Transfer  of  Accommodation  Paper  after  Maturity.  —  Although  it 
is  well  settled  that  the  transferee  of  a  bill  or  note  after  maturity  takes  it 
subject  to  all  equitable  defenses  existing  against  his  transferrer  at  the  date 
of  transfer,  there  is  a  sharp  conflict  as  to  the  rights  of  the  holder  of  accom- 
modation paper  which  has  not  been  negotiated  until  after  maturity.  By  the 
prevailing  American  doctrine  he  is  denied  relief  against  the  accommodating 
party ;  ^  but  the  English  courts  allow  him  to  recover.^  The  English  law  is 
followed  in  Maine  and  Illinois,  and  has  been  recently  approved  in  Connec- 
ticut.' Mersick  v.  Alderman^  60  Atl.  Rep.  109.  The  reason  sometimes 
given  in  support  of  the  American  decisions,  namely,  lack  of  consideration,* 
is  obviously  unsound,  for  it  would  be  equally  applicable  to  cases  where  the 
transfer  is  made  before  maturity  to  one  who  had  notice  of  the  nature  of  the 
instrument,  and  would  virtually  contravene  the  very  purpose  of  accommoda- 
tion papers.  The  extent  of  the  liability  of  the  person  who  has  signed  for 
accommodation  should  depend  upon  the  reasonable  understanding  of  the 
parties  to  the  transaction.     This  is  recognized  by  the  English  courts,  for  the 

^  Campbell  v.  Dearborn,  109  Mass.  130.  The  Kentucky  court  is  consistent  and  has 
not  followed  these  decisions.     Manford  v.  Green's  Adm*r,  44  S.  W.  Rep.  419. 

*  Rasdaltz/.  Rasdall,  9  Wis.  379,  391. 

*  See  Ryan  v.  Dox,  34  N.  Y.  306,  319. 

1  Kellog  V,  Barton,  12  Allen  (Mass.)  527  ;  Chester  v.  Dorr,  41  N.  Y.  279;  Peale  v. 
Addicks,  174  Pa.  St.  C49;  Cottrell  v,  Watkins,  89  Va.  801. 

*  Charles  v.  Marsaen,  i  Taunt.  224;  Carruthers  v.  West,  11  Q.  B.  143. 

*  Dunn  V,  Weston,  71  Me.  270;  Miller  v.  Lamed,  10^  111.  562,  570.  Of  the  Ameri- 
can cases  cited  by  the  court  only  the  above  are  square  ctecisions.  Harrington  v.  Dorr, 
33  Rob.  (N.  Y.)  27  c,  cited  by  the  court,  was  reversed  on  appeal.  Chester  v.  Dorr, 
supra,  Davis  v.  Miller,  14  Gratt.  (Va.)  i,  was  overruled  by  Cottrell  v.  Watkins, 
supra, 

*  See  Peale  v,  Addicks,  supra. 
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accommodation  maker  may  protect  himself  by  taking  an  express  agreement 
from  the  payee  that  the  instrument  shall  not  be  transferred  after  maturity.* 

The  basis  of  the  conflict,  therefore,  is  a  difference  as  to  the  implication 
to  be  drawn  from  the  fact  of  signing  the  accommodation.  The  English 
courts  find  a  contract  of  continuing  guaranty  of  the  payment  of  the  note, 
irrespective  of  its  terms  as  to  time  of  payment  The  American  courts  pre- 
sume that  the  accommodating  party  intends  to  lend  his  credit  only  until  the 
maturity  of  the  paper.  This  latter  view  seems  to  accord  with  the  mercan- 
tile understanding.  The  transaction  contemplates  payment  of  the  instru- 
ment at  maturity  by  the  accommodated  party,  and  a  transfer  thereafter  is 
certainly  at  variance  with  this  idea.*  This  is  clearly  revealed  in  the  case  of 
an  accommodation  endorser,  who  by  the  very  fact  of  his  endorsement  is 
held  to  contract  not  to  be  bound  unless  the  instrument  is  duly  presented  at 
maturity  and  due  notice  of  dishonor  is  given.  Here  there  can  be  no  liabil- 
ity upon  negotiation  after  maturity,  since  performance  of  these  conditions 
precedent  is  impossible.  In  all  cases,  the  agreement,  express  or  implied, 
not  to  negotiate  after  maturity,  raises  an  equity  of  which  a  purchaser  after 
tlie  instrument  is  due  is  deemed  to  have  notice. 

A  distinction  should,  however,  be  made  where  the  transfer  is  taken  before 
maturity  for  collateral  security,  and  further  advances  are  made  after  matur- 
ity. The  mercantile  notion  that  a  transferee  after  maturity  is  bound  to 
make  inquiries  as  to  equitable  defenses  should  not  be  extended  to  such  a 
case,  any  more  than  the  doctrine  requiring  a  mortgagee  to  search  the  rec- 
ords extends  to  the  case  where  he  makes  further  advances  after  subsequent 
mortgagees  have  intervened.^  When  once  a  valid  title  has  been  acquired, 
whether  after  inquiry  or  without  the  necessity  for  inquiry,  it  should  be  pro- 
tected. Thus,  where  a  note  was  obtained  by  fraud  and  transferred  as  col- 
lateral before  maturity,  the  transferee  was  protected  as  to  subsequent  loans 
after  maturity."  Ahhough  the  principal  case,  in  which  the  holder  of  a  note 
given  as  collateral  security  was  protected  as  to  advances  made  both  before 
and  after  maturity,  is  placed  squarely  upon  the  English  doctrine,  it  may 
well  be  supported  upon  this  latter  ground. 

*  Parr  v.  Jewell,  i6  C.  B.  684 ;  see  Charles  v.  Marsden,  supra. 

*  Chester  v.  Dorr,  supra. 

^  Sec  Ames,  Cas.  Trusts,  2d  ed.,  339,  n.  i. 

*  Bancroft  v.  McKnight,  11  Rich.  (S.  C.)  663;  Spcring's  Appeal,  10  Barr  (Pa.)  235. 
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RECENT  CASES. 

Accord  and  Satisfaction  —  Validity  —  Retention  of  Sum  Sent  as  Full 
Payment  of  an  Unliquidated  Claim.  —  The  validity  of  a  contract  to  pay  an 
increased  price  for  milk  being  in  question,  the  seller  notified  the  buver  that  he  would 
hold  him  to  the  contract,  and  that  any  payments  made  would  only  be  credited  on 
account.  The  buyer  continued  to  receive  the  goods  and  sent  in  payment  checks  for 
smaller  sums  accompanied  by  statements  at  the  foot  of  which  were  the  words  "  to 
check  in  full.**  The  seller  accepted  these  checks  and  sued  for  the  balance  of  his  claim. 
Held^  that  the  facts  do  not  show  an  accord  and  satisfaction.  Laroe  v.  Sugar  Loaf  Dairy 
Co.,  180  N.  Y.  367. 

In  New  York  and  in  most  states  the  retention,  although  under  protest,  of  a  sum 
sent  as  full  satisfaction  of  an  unliquidated  claim  operates  as  an  accord  and  satisfaction. 
Fuller  V.  Kemp,  138  N.  Y.  231.  That  rule,  resting  as  it  must  upon  an  implied  accept- 
ance of  the  offer  of  compromise,  has  been  adversely  criticised  in  some  quarters.  17 
Harv.  L.  Rev.  272;  ibid.  469.  The  appropriation  of  a  remittance,  when  accom- 
panied by  an  express  rejection  of  any  conditions  annexed,  seems  a  conversion  rather 
than  an  acceptance  of  the  conditions.  The  principal  case  breaks  away  from  the  harsh 
New  York  rule  to  the  extent  of  holding  that  such  retention  cannot  oe  interpreted  as 
an  acceptance  of  the  condition  when,  prior  to  its  making,  the  buyer  is  informed  that 
the  seller  intends  to  insist  upon  a  dennite  claim,  and  that  nothing  is  to  constitute  a 
waiver  of  his  rights.  See  Eames^  etc.^  Co.  v.  Prosser^  157  N.  Y.  289.  The  distinction 
from  Fuller  v.  Kemp  is  slight,  but  the  case  shows  a  tendency  in  a  desirable  direction. 
How  far  the  seller  must  commit  himself  in  order  that  an  assent  may  not  be  implied 
against  him  is  likely  to  prove  a  troublesome  question. 

Agency — Nature  and  Incidents  —  When  Knowledge  of  Agent  Is  Im- 
putable to  Principal.  —  An  agent,  colluding  with  a  vendor  in  fraudulent  represen- 
tations to  his  principal,  induced  the  latter  to  purchase  certain  land.  For  his  assistance 
the  vendor  secretly  paid  him  a  commission  which  the  principal  recovered  at  law.  Sub- 
sequently the  principal  sued  the  vendor  for  fraud  and  deceit  with  reference  to  the 
sale.  Held^  that  the  prior  action  against  the  agent  does  not  so  ratify  the  contract  in 
all  particulars  as  to  bar  the  action  against  the  vendor  for  deceit.  Bamsdall  v.  0*Dayy 
134  Fed.  Rep.  828  (C.  C.  A.,  Third  Circ). 

Where  an  agent  has  acted  in  fraud  of  his  principal  the  latter  is  not  ordinarily 
chargeable  with  such  knowledge  as  the  agent  possessed,  and  may  sue  a  third  party  for 
fraudulent  representations  although  the  agent  was  aware  of  their  falsity.  See  Benedict 
v.Amoux,  154  N.  Y.  715,  728.  It  was  contended  by  the  defendant  in  the  present 
case  that  a  mfferent  result  should  be  reached,  because,  bv  suing  for  the  wrongfully 
obtained  bonus»  the  principal  ratified  the  transaction  and  restored  the  agent  to  his 
position  as  agent  for  all  purposes  of  the  purchase.  Such  a  result  seems  undesirable 
and  unnecessary.  Even  if  no  fraudulent  representations  had  been  made  to  the  princi- 
pal he  might  recover  any  bonus  secretly  received  by  his  agent  from  other  parties  to 
the  contract.  Warren  v.  Burt^  58  Fed.  Rep.  loi.  That  recovery  cannot  by  retroac- 
tion restore  the  trustworthy  character  of  the  agent,  nor  can  it  condone  the  perpetration 
of  a  separate  and  distinct  wrong.  Hence  he  and  the  other  defrauding  party  as  well 
should  still  be  liable  for  the  further  damage  resulting  from  fraudulent  representations. 
See  Keator  v.  St.  John,  42  Fed.  Rep.  585  ;  Glaspie  v.  Keator,  56  Fed.  Rep.  203. 

Bankruptcy  — Preferences  — Perfecting  Inchoate  Right  to  Security. — 
The  defendant,  who  had  fur  nine  years  held  a  chattel  mortgage  on  goods  to  be  acquired 
by  the  bankrupt  in  the  future  course  of  his  business,  took  possession  only  within  four 
months  of  the  commencement  of  bankruptcy  proceedings.  B^  the  law  of  the  state 
such  a  mortgage  was  not  valid  against  creditors  until  possession  was  taken.  Htld, 
that  the  defendant's  title  relates  back  to  the  time  when  the  mortgage  was  given,  and 
that  he  has  received  no  preference.  Thompson  v.  Fairbanks^  196  U.  S.  516.  See 
Notes,  p.  606. 

Bills  and  Notes  —  Defenses  —  Lack  of  Due  Presentment.  —  The  defendant 
was  sued  as  an  indorser  of  a  demand  note.  Sec.  i;ji  of  the  Negotiable  Instruments 
Law  in  New  York  re(]uired  that  a  note  payable  on  demand  be  presented  for  payment 
within  a  reasonable  time.    Held^  that  failure  to  present  within  a  reasonable  time  is  a 
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defense  analogous  to  the  statute  of  limitations  and  must  be  pleaded  affirmatively. 
German- American  Bank  v.  Mills^  99  N.  Y.  App.  Div.  312. 

It  is  well  settled  that  the  liability  of  an  indorser  is  conditional.  In  order  to  charge 
him  on  his  indorsement,  there  must  have  been  due  presentment  of  the  instrument  to 
the  maker  and  due  notice  of  dishonor  to  the  indorser;  and  it  is  part  of  the  plaintiff's 
case  to  show  the  fulfilment  of  these  conditions.  Cf.  Callahan  v.  Bank  of  Kentucky  ^  82 
Ky.  231.  The  question  then  arises  as  to  what  is  due  i)resentment  of  an  instrument 
payable  on  demand.  Sec.  131  of  the  New  York  Negotiable  Instruments  Law  merely 
answers  that  question.  It  requires  presentment  withm  a  reasonable  time,  but  by  such 
reauirement  would  not  appear  to  have  made  it  any  less  a  condition  precedent  to  an 
indorser's  liability.  On  principle,  therefore,  the  decision  seems  questionable,  and  no 
authority  has  been  found  to  support  it  Indeed,  a  late  Massachusetts  case  in  applving 
the  same  section  assumed  the  correctness  of  the  contrary  position.  Mtrritt  y.  Jackson j 
181  Mass.  69;  cf.  Martin  v.  Winslow,  2  Mas.  (U.  S.)  241. 

Bills  and  Notes  —  Defenses  —  Transfer  of  Accommodation  Note  after 
Maturity.  —  An  accommodation  note  was  transferred  by  the  payee  before  it  matured, 
as  collateral  security,  and  additional  advances  were  made  after  maturity.  Held^  that 
the  holder  is  protected  as  to  all  advances.  Mcrsick  v.  Alderman^  60  Atl.  Rep.  109 
(Conn.).    See  Notes,  p.  615. 

Choses  in  Action  —  What  May  Be  Assigned  — Assignment  of  Proceeds 
of  Future  Sales.  —  To  secure  advances  of  merchandise  from  a  certain  company, 
the  defendant  eave  it  a  written  order  directing  a  person  to  whom  he  sold  milk  to  pay 
the  proceeds  of  future  sales  to  the  company.  There  was  no  contract  requiring  further 
delivery  or  acceptance  of  milk.  I/eld^  that  the  order  does  not  operate  as  an  assign- 
ment either  at  law  or  in  equity.     O^Nicl  v.  Helmke^  102  N.  W.  Rep.  ^73  (Wis.). 

In  most  jurisdictions  a  mortgage  of  goods  to  be  afterwards  acquired  is  enforceable 
in  eauity.  Holroyd  v.  Marshall^  10  H.  L.  Cas.  191.  There  would  seem  to  be  no  reason 
for  distinguishing  between  choses  in  possession  and  choses  in  action.  Accordingly,  it 
has  been  held,  contrary  to  the  decision  in  the  present  case,  that  the  proceeds  of  pos- 
sible future  sales  are  assignable  in  equity.  East  Lewisburg^  etc.,  Co.  v.  Marshy  91  Pa. 
St.  96;  Field  V.  Mayor  of  New  York^  6  N.  Y.  170.  The  cases  which  hold  that  there 
can  be  no  valid  assignment  of  wages  to  be  earned  under  a  possible  future  engagement 
must  be  recognized  as  resting  upon  grounds  peculiar  to  themselves.  Cf  Herbert  v. 
Broitson,  125  Mass.  475.  This  exceptional  doctrine  has  been  established  to  prevent 
workmen  from  mortgaging  their  future  wages  for  long  and  indefinite  periods,  which 
would  often  lead  to  improvidence  and  poverty.  But  even  in  these  cases,  if  there  is  an 
existing  employment,  though  the  contract  of  service  is  terminable  at  any  time  by 
either  party,  the  assignment  is  supported.    Lannan  v.  Smith,  7  Gray  (Mass.)  150. 

Constitutional  Law  —  Class  Legislation  —  Discriminating  Regulation 
of  Street  Railway  Rates.  —  A  statute  required  street  railway  companies  to  carry 
pupils  between  their  homes  and  the  public  schools  at  rates  not  exceeding  half  the 
regular  fare  between  the  same  points.  Held,  that  the  statute  does  not  infringe  the 
Fourteenth  Amendment.  Commonwealth  v.  Interstate,  etc.,  Ry.  Co:,  73  N.  E.  Rep. 
530  (Mass.). 

A  statute  prescribing  the  maximum  charge  of  a  public  service  company  will  be 
held  constitutional,  in  the  absence  of  evidence  clearly  showing  that  sucn  regula- 
tion will  prevent  the  company  from  earning  a  reasonable  profit  on  the  item  of  busi- 
ness affected.  Chicago,  etc.,  Co.  v.  City  of  Chicago,  199  111.  484,  547 ;  i^  ibid.  579, 
642.  A  more  novel  point  in  the  present  decision  is  the  validity  of  the  discrimination 
between  pupils  of  public  schools  and  other  persons.  Legislation  conferring  special 
privileges  on  a  class  of  persons  is  constitutional  if  public  welfare  creates  a  reasonable 
need  for  a  different  treatment  of  the  individuals  selected,  and  all  persons  within  the 
class  are  affected  alike  under  like  circumstances.  American  Sugar  Refining  Co.  v. 
Louisiana,  179  U.  S.  89 ;  Ma^un  v.  Illiuois,  etc..  Bank,  170  U.  S.  283.  Statutes  exempting 
private  educational  institutions  from  taxation  have  been  upheld.  City  of  Indianapolis 
V.  Sturdevant,  24  Ind.  391.  Laws  prescribing  that  text-books  be  supplied  free  to  pupils, 
or  even  that  clothing  be  furnished  to  poor  students,  have  also  been  frequently  enacted, 
and  their  constitutionality  seems  never  to  have  been  questioned.  The  duty  of  a  state 
to  provide  a  system  of  public  education  therefore  seems  a  sufficient  justification  for 
the  discrimination  made  by  the  Massachusetts  legislature. 

Constitutional  Law— Personal  Rights  —  St.\tutbs  Regulating  Hours 
OF  Labor.  —  A  New  York  statute  rendered  it  a  misdemeanor  to  require  or  permit  an 
employee  in  a  bakery  or  confectionery  establishment  to  work  more  than  sixty  hours 
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per  week,  or  more  than  ten  hours  per  da^,  unless  for  the  pur|)ose  of  making  a  shorter 
work-day  of  the  last  day  of  the  week.  Held^  that  the  statute  is  unconstitutional  as  an 
improper  exercise  of  the  police  power.  Harlan,  White,  Day,  and  Holmes,  JJ.,  dis- 
sented.   Lochner  v.  State  of  New  York,  U.  S.  Sup.  Ct,  April  17,  1905. 

This  reversal  of  the  opinion  of  the  New  York  Court  of  Appeals  is  significant  as  a 
check  to  the  prevalent  legislative  tendency  to  enact  labor  laws.  If  such  a  statute  is 
reasonably  calculated  to  promote  the  public  health  and  safety,  courts,  however  dubious 
of  the  wisdom  of  its  enactment,  must  sustain  it  as  a  reasonable  exercise  of  the  police 
power.  Jcuobson  v.  Massachusetts^  25  Sup.  Ct.  Rep.  358,  363.  The  real  test  is, 
whether  the  legislature  has  arbitrarily  curtailed  the  individuars  liberty,  or  has  merely 
restricted  his  freedom  to  conserve  the  public  interest.  The  majority  determines 
that,  as  a  matter  of  common  understanding,  the  baker's  trade  is  not  an  unnealthful  one, 
and  therefore  the  restraint  imposed  is  unreasonable.  See  17  Harv.  L.  Rev.  418. 
The  minority  strongly  combats  this  result,  and  Justice  Harlan's  dissent  forcefully 
points  out  tnat  the  majority  view  brings  under  the  court's  supervision  what  has 
hitherto  been  regarded  as  the  exclusive  domain  of  the  state  legislatures.  It  may  be 
suggested  that  the  probable  consequent  reluctance  to  pass  labor  measures  is  likely  to 
Increase  trade  union  activity  to  enable  workmen  to  obtain  benefits  unaided  by 
paternal  legislation. 

Constructive  Trusts  —  Effect  of  Statute  of  Frauds  —  Absolute  Con- 
veyance AND  Oral  Promise  to  Reconvev.  —  /^^^,  that  an  owner  of  a  half-interest 
in  land  who  conveys  his  share  to  his  co-owner  upon  an  oral  agreement  by  the  latter  to 
reconvey  is  entitled  to  a  reconveyance  because  of  the  fiduciary  relation  of  the  parties. 
Koefoeds.  Thompson^  102  N.  W.  Rep.  268  (Neb.).     See  Notes,  p.  614. 

Contracts  —  Remedies  for  Breach — Judgment  on  Instalments  already 
Defaulted  a  Bar  to  Recovery  for  Remainder.  —  The  plaintiff  contracted  to 
purchase  of  the  defendant  a  quantit^^  of  coods  deliverable  in  instalments  at  a  price  pay- 
able on  each  delivery.  After  partial  delivery  the  plaintiff  obtained  a  judgment  for 
breach  in  failing  to  make  the  deliveries  then  due,  and  upon  maturity  of  all  the  instal- 
ments sued  for  breach  of  the  remainder  of  the  contract.  Held^  that  he  cannot  recover, 
since  the  cause  of  action  relied  upon  in  the  former  suit  was  a  breach  of  the  entire  con. 
tract  and  the  judgment  therein  is  conclusive.  Two  justices  dissented.  Pakas  v.  Hol- 
lingshead^  99  N.  Y.  App.  Div.  472. 

The  distmction  is  not  always  kept  in  view  that  while  but  one  judgment  is  possible 
upon  a  single  cause  of  action,  a  number  of  causes  of  action  may  issue  from  one  contract. 
Ineoretically  it  would  seem  that  there  are  as  many  causes  of  action  upon  an  instalment 
contract  as  there  are  failures  to  deliver;  that  if  the  breach  is  material  the  injured  party 
may  elect  to  rescind  the  contract,  or  to  consider  it  still  existing  and  pursue  his  remedies 
upon  it ;  and  that  the  remedies  of  buyer  and  seller  should  be  the  same.  Cf,  Richmond 
v.  DuJmque^  etc,^  R.  Co,y  40  la.  264.  Two  rules  of  procedure,  however,  qualify  the 
plaintiff's  rights.  He  must  unite  actions  for  all  breaches  subsisting  at  the  time  01  suit. 
Reformed,  etc..  Church  of  Westfield  v.  Brown,  54  Barb.  (N.  Y.)  191.  If  the  breach 
amounts  to  total  repudiation,  one  judgment  bars  his  remedies,  for  upon  instalments 
not  due  damages  are  confined  to  profits,  and  those  are  recoverable  immediately.  See 
Clark  V.  Marsigiia,  i  Den.  (N.  Y.)  317.  Whether  or  not  there  is  repudiation  must  he 
determined  from  the  evidence;  but  in  the  present  case  it  may,  perhaps,  fairly  be 
questioned  whether  the  mere  failure  to  deliver  the  earlier  instalments  should  be  thus 
construed. 

Corporations  —  Foreign  Corporations  —  What  Constitutes  Doing  Busi- 
ness.—  A  Pennsylvania  insurance  corporation  regularly  solicited  business  in  New 
York,  insured  property  there  by  contracts  made  in  Pennsylvania  through  the  mails, 
and  sent  its  agents  to  New  York  to  adjust  losses.  Held,  that  for  the  purpose  of 
jurisdiction  over  the  corporation  it  is  doing  business  in  New  York.  Penn^lvania, 
etc,.  Insurance  Co.  v.  Meyer,  U.  S.  Sup.  Ct.,  April  3, 1005. 

The  question  what  constitutes  doing  business  by  a  /oreign  corporation  is  usually  pre- 
sented under  a  state  statute  inmosing  conditions  thereon,  —  the  payment  of  a  tax,  for  ex- 
ample, or  the  filing  of  a  certificate  of  its  financial  condition.  The  natural  meaning  of 
the  term  is  often  variously  warped  and  narrowed  in  accordance  with  the  supposed 
intent  of  the  legislature  to  avoid  interference  with  some  policy  of  the  state  or  with 
interstate  commerce.  Commonwealth  v.  Standard  Oil  Co,,  loi  Pa.  St.  119^  148; 
Coit  dr»  Co.  v.  Sutton,  102  Mich.  324.  In  that  line  of  cases  the  temper  of  the  courts  is 
decidedly  against  the  decision  in  the  principal  case.  People  v.  Gilbert,  44  Hun  (N.  Y.) 
522  ;  New  Orleans  v.  Virginia,  etc..  Insurance  Co.,  33  La.  Ann.  10.  But  here  the  ques- 
tion is  whether  the  corporation  has  not  done  business  in  the  state  so  that  it  may  fsdrly 
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be  subjected  to  jurisdiction  on  proper  service.  The  court  is  restrained  by  no  ad- 
verse policy;  it  is  rather  encouraged  to  furnish  domestic  relief  to  domestic  plaintiffs, 
and  may  well  decide  on  the  natural,  thoueh  difficult,  basis  of  fact.  This  distinction 
is  not  expressed  in  the  cases,  but,  it  is  submitted,  will  avoid  some  of  the  confusion 
on  the  subject     Cf.  Colorado  Iron-Works  v.  Sierra  Grande  Mining  Co.,  15  Col.  499. 

Corporations  — Promoters  — Lease  to  Corporation  to  Be  Formed. —  A 
lease  was  executed  to  an  association  not  at  the  time  in  existence.  After  incorpora- 
tion the  association  accepted  the  lease,  entered  into  possession  of  the  premises,  and 
for  several  years  paid  rent  in  accordance  with  the  terms  of  the  lease.  This  action 
for  subsequently  accruing  rent  was  brought  against  its  directors,  under  a  statute  im- 
posing liability  upon  them  for  debts  of  the  association  payable  within  one  year  from 
the  date  when  they  were  contracted.  Neid^  that  there  can  be  no  recovery  asainst 
the  defendants,  since  the  liability  of  the  association  for  rent  due  was  incurred,  not 
by  use  and  occupation,  but  under  the  covenant  in  the  lease.  Thistle  v.  Jones,  45  N.  Y. 
Misc.  215. 

By  the  decided  tendency  of  American  authority  corporations  may  assume  the  obli- 
gations of  contracts  made  in  their  behalf  by  promoters.  The  technical  difficulties  in 
the  way  of  reaching  this  result  have  given  rise  to  considerable  diversity  of  reasoning 
on  the  part  of  the  courts,  the  usual  ground  of  decision  being  either  ratification  or 
adoption,  while  in  a  few  cases  a  novation  has  been  implied.  See  12  Harv.  L.  Rev. 
506;  14  ibid.  536.  Where  the  obligation  is  in  form  a  lease  under  seal,  however,  it 
would  seem  that  at  best  only  a  tenancy  from  year  to  year  could  be  established  on  any 
of  these  grounds.  This  added  difficulty  is  obviated  in  the  principal  case  by  the  court^ 
presuming  from  the  facts  an  assignment  of  the  lease  to  the  corporation,  since  an 
assignee  of  a  lease  is  liable  on  the  covenants  therein.  Such  a  presumption  is  per- 
mitted by  the  law  of  New  York,  and  the  court's  line  of  reasoning  in  taking  advantage 
of  it  is  entirely  in  accord  with  the  spirit  of  the  American  cases.  Cf,  Bedford  v. 
Terhune,  30  N.  Y.  453. 

Corporations  —  Statutory  Liability  of  Stockholders — Enforcement 
IN  Foreign  Jurisdictions.  —  An  Ohio  statute  provided  for  the  enforcement  of  indi- 
vidual liability  of  stockholders  in  corporations  by  an  action  against  all  the  stockholders 
for  the  benefit  of  all  the  creditors  of  the  corporation,  and  indicated  a  maximum  amount 
of  costs  recoverable  against  a  stockholder  in  such  an  adjudication.  Ileld^  that  the 
remedy  thus  provided  cannot  be  pursued  outside  of  Ohio.  Middletown  National  Bank 
V.  Toledo,  etc.^  Ry.  Co,,  25  Sup.  Ct.  Rep.  462. 

It  is  now  well  settled  that  a  stockholder  is  under  no  liability  to  creditors  of  the 
corporation  beyond  the  amount  of  his  subscription  unless  such  liability  is  imposed 
bv  statute.  Gray  v.  C(^»,  9  Cush.  (Mass.)  192.  If  liability  is  imposed  by  a  statute 
01  the  state  in  which  a  corporation  is  chartered  it  will  ordinarily  be  enforced  by 
the  courts  of  another  state  against  stockholders  within  their  jurisdiction.  Flash  v. 
Conn,  109  U.  S.  371.  The  principal  case  shows,  however,  an  important  qualification 
to  this  general  rule.  If  the  liability  created  by  the  statute  can  be  enforced  only  by 
some  particular  form  of  procedure  it  cannot  be  enforced  in  a  foreign  state  unless  the 
same  kind  of  proceedings  may  be  taken  there.  May  v.  Black,  77  Wis.  loi.  This  doc- 
trine seems  obviously  sound.  Although  stockholders  assume  the  obligations  imposed 
by  the  laws  under  which  they  are  incorporated,  they  cannot  be  said  to  assume  any 
others,  and  a  view  opposed  to  that  illustrated  by  the  principal  case  would  subject 
stockholders  residing  outside  of  the  state  of  incorporation  to  a  burden  greater  than 
that  borne  by  domestic  stockholders.    See  Batik  v.  Francklyn,  120  U.  S.  747. 

Corporations— Statutory  Liability  of  Stockholders  —  Nature  of  Lia- 
bility OF  Stockholder  in  National  Bank. —  A  statute  of  Washington  limited 
the  rieht  to  bring  an  action  upon  a  contract,  express  or  implied,  to  three  years.  Held, 
that  the  liability  of  a  stockholder  in  a  national  bank  to  creditors  is  not  embraced 
within  the  statute.  White,  Brown,  and  McKenna,  JJ.,  dissented.  McClaine  v.  Rankin, 
25  Sup.  Ct.  Rep.  410. 

The  statutory  liability  of  ordinary  stockholders  is  generally  regarded  as  contractual. 
See  18  Harv.  L.  Rev.  456.  Accordingly  an  assignee  of  a  claim  against  a  corporation 
gets  his  assignor's  right  against  stockholders.  Blakeman  v.  Benton,  9  Mo.  App.  107. 
Again,  this  right  may  be  enforced  outside  of  the  state  creating  it,  and  will  survive  against 
the  representative  of  a  deceased  stockholder.  Flash  v.  Conn,  109  U.  S.  371  ;  Rich- 
mond \»  Irons,  121  U.  S.  27.  So,  too,  a  statute  repealing  a  provision  for  individual 
liability  is  unconstitutional.  Hawthorne  v.  Calef,  2  Wall.  (U.  S.)  10.  Finally,  the  right 
is  barred  by  the  statute  limiting  the  remedy  on  contracts.  Carrol  v.  Green,  92  U.  S.  509. 
The  court  seeks  to  distinguish  the  latter  case  from  the  present  one,  on  the  ground  that 
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there  the  stockholder's  liability  to  creditors  was  direct,  while  here  it  does  not  arise 
until  an  assessment  by  the  comptroller.  This  ignores  the  difference  between  obligation 
and  liability.  The  obligation  is  part  of  the  stockholder's  contract  of  subscription  and 
is  therefore  contractual ;  but  his  liability  is  subject  to  the  condition  precedent  of  an 
assessment  by  the  comptroller.  Moreover  this  assessment  would  seem  to  provide  a 
mode  of  enforcing  the  obligation  rather  than  to  affect  its  creation.  The  decision  is 
contrary  to  dicta  in  previous  cases.     See  MatUsott  v.  Dmtf  176  U.  S.  521,  526. 

Corporations  —  Stockholders  :  Rights  Incident  to  Membership  —  Dis- 
tribution OF  Dividends  between  Life  Tenant  and  Remainderman.  —  A  cor- 
poration having  assets  valued  far  above  its  nominal  capital,  sold  part  of  the  property 
and  declared  a  cash  dividend  from  the  proceeds.  Both  the  life  tenant  and  the  re- 
mainderman of  certain  stock  demanded  the  dividend,  the  former  claiming  it  as 
declared  from  profits,  the  latter,  as  arising  from  surplus  which  by  permanent  invest- 
ment had  become  capital.  Neld,  that  the  life  tenant  is  entitled  to  the  dividend. 
Smith  V.  Dana,  60  At).  Rep.  117  (Conn.). 

Under  the  Massachusetts  rule,  by  which  cash  dividends  go  to  the  life  tenant  as 
income,  and  stock  dividends  to  the  remainderman  as  capital,  this  case  seems  correct. 
Minot  V.  Paitu^  99  Mass.  loi.  However,  if  a  dividend  is  clearly  declared  from  the 
proceeds  of  the  sale  of  part  of  the  capital  stock,  it  goes  to  the  remainderman.  Heard 
V.  Eldredge^  109  Mass.  258.  That  exception  does  not  seem  to  apply  here,  for  as  the 
property  value  still  exceeds  the  nominal  capital  of  the  corporation,  the  capital  stock 
remains  intact.  Furthermore,  surplus  invested  in  permanent  improvements  would 
seem  to  become  capital  only  in  the  broad  sense  of  funds  engaged  in  the  business, 
which,  unless  new  stock  had  been  issued,  directors  could  again  withdraw  and  distrib- 
ute as  profits.  MoRAWETZ,  Private  Corporations,  2d  ed.,  §§  452,  45^.  But  see 
Hemenway  v.  Hemenway,  181  Mass.  406.  Under  the  Pennsylvania  rule  that  surplus 
earned  before  the  death  of  the  testator  goes  to  the  remainderman,  and  that  earned 
thereafter,  to  the  life  tenant,  irrespective  of  the  form  of  the  dividend,  the  remainder- 
man would  be  entitled  here.  For  a  discussion  of  the  merits  of  these  different  rules, 
see  16  Harv.  L  Rev.  54. 

Criminal  Law  —  Negligence  —  Responsibility  for  Failure  to  Use  Prayer. 
The  defendant,  honestly  believing  prayer  to  be  the  only  efficacious  remedy  for  dis- 
ease, neglected  to  furnish  either  medical  attendance  or  prayer  for  an  ailing  minor  to 
whom  he  stood  in  loco  parentis.  No  statute  within  the  jurisdiction  required  a  parent 
to  furnish  medical  attendance  to  a  sick  child.  Heidy  that  the  defendant  cannot  be 
convicted  of  homicide.     State  v.  Sand/ord,  50  Atl.  Rep.  J97  (Me.). 

The  common  law  generally  refuses  to  hold  a  parent  for  failure  to  provide  medical 
attendance  in  which  he  conscientiously  disbelieves,  the  reason  being  the  absence  of 
mens  rea,  Regina  v.  IVagstaffe,  lo  Cox  C.  C.  530.  For  him  certain  remedies  are  as 
if  non-existent  When  the  parent  wantonly  fails  to  furnish  what  he  conscientiouslv 
can,  the  question  must  yet  arise  whether  that  omission  has  any  causal  connection  wiin 
the  fatality.  Certain  methods  of  treating  the  sick  are  almost  uniformly  recognized  as 
scientific  and  effectual.  If  they  be  carelessly  withheld  a  jury  may  hear  testimony  as  to 
their  efficacy  under  the  circumstances.  But  upon  the  efficiency  of  unaided  prayer  society 
is  not  so  nearly  agreed.  The  jury  has  then  no  premise  upon  which  to  base  their  in- 
vestigation, the  result  of  which  will  therefore  depend  upon  the  accidental  beliefs  of 
the  twelve  individuals.  In  such  a  case,  the  court  well  says,  the  prisoner  cannot 
properly  be  tried.  Statutes  have  elsewhere  sought  to  avoid  this  disappointing  result 
by  imposing  upon  parents  a  definite  legal  duty. 

Deeds  — Quitclaim  Deeds  — Operation  under  Recording  Acts.  —  A  re- 
cording act  provided  that  every  conveyance  should  be  void  as  against  a  subsequent 
purchaser  in  good  faith  whose  conveyance  was  first  recorded,  ffeidy  that  the  grantee 
m  a  subsequent  quitclaim  deed  is  not  protected  as  a  purchaser  in  good  faith  against  a 
prior  unrecorded  warranty  deed.    Fowler  v.  Will,  102  N.  W.  Rep.  598  (S.  Dak.). 

At  common  law,  since  a  quitclaim  deed  purports  to  convey  only  such  right  as  the 
grantor  has,  the  erantee  is  put  upon  inquiry  and  takes  the  estate  'subject  to  existing 
claims,  legal  and  equitable.  Cf,  Oliver  v.  Piatt^  3  How.  (U.  S.)  333,  410.  By  a 
number  of  courts  this  doctrine  has  been  used  to  interpret  the  recormng  acts.  Steele 
V.  Sioux  Valley  Bank,  79  la.  339.  But  those  courts  illogically  fail  to  affect  with  notice 
one  who  takes  by  deed  of  warranty  from  the  grantee  of  a  quitclaim  deed.  Winkler 
V.  Miller y  54  la.  476.  The  recording  laws,  however,  provide  a  statutory  estoppel  for 
the  protection  of  innocent  purchasers.  And,  since  it  is  neither  necessarily  nor  usually 
true  that  a  quitclaim  deed  comes  to  its  grantee  tainted  with  distrust,  it  seems  that  he 
should  be  equally  protected  if  he  has  purchased  in  good  faith,  for  value,  and  without 
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notice  of  prior  conveyances.  Such  has  become  the  prevailing  view.  Boynton  y.  ffaggtu% 
I20  Fed.  Rep.  819.  If  this  form  of  deed  affects  at  all  the  rights  of  the  purchaser,  it 
should  be  only  to  direct  the  attention  of  the  jury  to  the  question  of  notice  or  good 
faith  in  purchasing.     Cf.  Afansfieldv.  Dyer,  131  Mass.  20a 

Easements  —  Extinguishment  — Suspension  because  of  Misuser.— A  way 
appurtenant  to  certain  premises  was  being  used  for  the  benefit  of  adjoining  land  in 
such  manner  that  it  was  impossible  to  separate  the  lawful  from  the  unlawful  user. 
Neld,  that  the  easement  it  not  extinguished,  but  that  the  defendant  and  its  agents  will 
be  enjoined  from  using  the  easement  and  from  extending  invitation  or  furnishing  occa- 
sion to  tenants  or  others  to  use  it,  until  the  wrongful  user  is  made  impossible.  McCui- 
lough  V.  Broad  Exchange  Co,,  92  N.  Y.  Supp.  533.    See  Notes,  p.  608. 

Estoppel  —  Estoppel  in  Pais  — Standing  by  while  Improvements  Ark 
Made  on  Land.  —  The  defendant  obtained  a  deed  of  certain  land  from  a  stranger 
to  the  title.  The  true  owner,  who  learned  of  this  transaction  within  ten  davs,  st^>d 
by  in  silence  for  three  years  while  the  defendant  made  improvements  on  the  land,  and 
then  brought  action  to  quiet  title.  Held,  that  the  olaintiff  is  estopped  to  deny  the 
defendant's  title.    Baillar^e  v.  Clark,  79  Pac.  Rep.  268  (Cal.). 

It  is  generally  accepted  law  that  where  an  owner  of  chattels  or  land  stands  by  and 
allows  another  to  i>ay  value  to  a  stranger  under  the  belief  that  he  is  acquiring  title  the 
owner  will  be  estopped  to  assert  his  right  Pukard  v.  Sears  and  Barrett^  6  Ad.  &  El. 
469;  Chapman  v.  Chapman  and  Gansammer,  59  Pa.  St.  214.  The  justice  of  this  rule  is 
obvious,  for  if  the  price  paid  for  the  land  is  adequate,  the  buyer's  gain  by  the  estoppel 
will  be  equal  to  his  loss  by  the  owner's  neglect.  A  more  questionable  rule  is  applied 
in  the  principal  case.  There  the  damage  caused  bv  the  owner's  carelessness  was  the 
value  of  the  improvements  only,  for  he  aid  not  stand  by  during  the  pseudo  sale ;  but  the 
gain  to  the  buyer  by  the  estoppel  was  the  value  of  the  land  as  well  as  of  the  improve- 
ments. As  these  particular  improvements  were  in  the  form  of  a  railroad  bed,  the 
plaintiff  could  not  have  been  allowed  to  recover  on  condition  that  he  pay  for  them; 
but  the  same  result  has  been  reached  in  the  case  of  an  ordinary  house.  Green  v.  Smith, 
57  Vt.  268.     Such  a  result  seems  unduly  severe. 

Fixtures  — Rails  of  Street  Railway  as  Fixtures.— /(VA/,  that  rails  affixed 
to  the  soil  of  a  public  street  by  an  electric  railway  company  are  personalty.  Lorain 
Steel  Co,  V.  Norfolk,  etc.  By.  Co.,  73  N.  E.  Rep.  646  (Mass.).    See  Notes,  p.  6ia 

Illegal  Contracts  —  Public  Policy  — Contract  to  Convey  All  Aftsr- 
AcQUiRED  Property.  —  As  part  of  the  consideration  for  admission  into  the  plaintiff 
institution,  the  defendant  agreed  to  convey  to  it  all  property  that  he  might  afterwards 
acquire.  The  plaintiff  reserved  the  ri^ht  to  require  the  defendant's  removal,  if  he  dis- 
obeyed the  rules  of  the  institution  or  if  he  became  insane.  Held,  that  the  contract  is 
unenforceable  as  against  public  policy.  Baltimore,  etc,.  Homes  v.  Pierce,  60  AtL  Rep. 
277  (Md.). 

The  assignment  of  a  contingent  interest  or  mere  expectancy  will  be  given  effect  in 
eauity,  not  as  a  Rrant  but  as  a  contract,  if  fairly  made  and  not  against  public  policy. 
McDonald  v.  AuDonald,  5  Jones  Eq.  (N.  C.)  211;  Stover  v.  EycUshimer,  46  Bare. 
(N.  Y.)  84.  The  only  eround,  then,  for  refusing  damages  at  law  in  the  principal  case, 
there  being  good  consideration  and  no  fraud,  is  that  of  public  policy.  This  entails  a 
balancing  of  opposing  considerations,  the  relative  importance  of  which  may  well  be  the 
subject  of  difference  of  opinion.  On  the  whole,  however,  it  would  seem  that  the 
possibility  of  hardship  to  this  defendant  was  of  minor  importance  as  against  the  desir- 
ability of  maintaining  freedom  of  contract ;  and  that,  as  the  plaintiff  was  a  charitable 
institution  for  aged  people,  the  possibility  of  the  defendant's  oecoming  a  public  charge 
through  removal,  after  having  conveyed  property  subsequently  acquired,  was  counter- 
balanced by  the  probability  of  his  becoming  a  public  charee  unless  admitted.  Notwith- 
standing the  view  taken  by  the  court,  therefore,  it  may  fairly  be  contended  that  the 
public  welfare  would  be  subserved  rather  than  injured  by  the  enforcement  of  such 
contracts. 

Legacies — Lapsed  Bequests— Application  of  Statute  Preventing  Lapse. 
A  statute  provided  that  "whenever  any  estate  shall  be  bequeathed  to  a  child  of  the 
testator,  and  such  child  shall  die  during  the  lifetime  of  the  testator,  leaving  a  child 
who  shall  survive  such  testator,  such  legacy  shall  not  lapse,  but  the  property  so  de- 
vised shall  vest  in  the  surviving  child  of  the  legatee."  A  testator  directed  his  executor 
to  pay  "  five  hundred  dollars  to  each  of  my  children.*'  Held,  that  the  issue  of  a  son 
known  by  the  testator  to  have  died  before  the  execution  of  the  will  are  entitled  to 
five  hundred  dollars.    Pimel  v.  Betfemann,  99  N.  Y.  App.  Div.  559. 
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Under  this  statute  it  has  been  held  that  the  issue  of  a  son  specially  named  in  the 
will,  who  was  dead  when  the  will  was  made,  would  take.  Barnes  v  r/uson^  60  Barb. 
(N.  Y.)  598.  And  under  a  similar  statute  the  same  result  was  reached  on  those  facts, 
even  though  the  testator  knew  that  the  child  was  dead  when  the  will  was  executed. 
Barkworth  v.  Youngs  4  Drewry  i.  The  reason  for  these  decisions  is  that  the  testator 
probably  intended  to  benefit  the  estate  of  persons  specifically  named.    Mower  v.  Orr^ 

7  Hare  473.  The  rights  of  the  issue  under  the  statute  are,  however,  substitutionary, 
and  where,  as  in  the  principal  case,  the  father  was  not  specially  named  ii  is  difficult  to 
see  how  there  was  any  ^ft  intended  for  him  in  respect  to  which  his  issue  may  be  sub- 
stituted. The  decision  is  opposed  to  the  only  similar  case  found,  and  seems  antago- 
nistic in  principle  to  the  rule  of  construction  adopted  in  those  cases  where,  indepen- 
dently of  statute,  the  testator  attempts  to  give  the  issue  their  deceased  parents'  share  by 
way  of  sul^titution.     Howland  v.  Slade^  155  Mass.  415 ;  In  re  Holchkiss*s  Trusts^  L.  R. 

8  Eq.  643. 

Limitation  of  Actions  —  Ignorance  or  Fraud  —  Fraudulent  Conceal- 
ment OF  Cause  of  Action.  —  The  Wisconsin  statute  of  limitations  excepted  from  its 
scope  certain  actions  based  on  fraud  until  the  discovery  by  the  aggrieved  party  of  the 
facts  constituting  the  fraud.  To  a  plea  of  this  statute  the  plaintiff  replied  that  the  de- 
fendant had  fraudulently  conccalecl  the  cause  of  action.  Held^  that  since  the  action 
does  not  come  within  the  excepted  class,  it  is  barred.  Pietsck  v.  Milbrath^  102  N.  W. 
Rep  342  (Wis.). 

In  construing  statutes  of  limitations  containing  no  exemption  clauses,  some  courts 
have  been  inclined  to  deny  the  defense  to  one  who  has  concealed  the  existence  of  the 
plainti6E*s  cause  of  action  for  the  statutory  period.  Cf.  Firsty  eic.^  Corporation  v.  Fields 
3  Mass.  2or.  Several  of  these  decisions,  however,  may  perhaps  be  explained  on  the 
ground  that  in  their  jurisdictions  there  were  no  equity  courts  to  relieve  the  plaintiff 
against  its  effect.  And  the  better  opinion  certainly  holds  that  no  exception  can  be 
read  into  such  a  statute.  Board,  etc.y  of  Somerset  v.  Veghte^  44  N.  J.  Law,  509.  When, 
as  in  the  present  case,  the  legislature  has  provided  that  causes  of  action  based  upon 
fraud,  which  have  been  concealed,  shall  not  be  deemed  to  have  accrued  until  discov- 
ered, it  would  seem  clear  that  according  to  a  well  recognized  canon  of  statutory  con- 
struction causes  of  action  not  based  on  fraud  should  not  be  entitled  to  the  same 
exemption.  See  Amy  v.  City  of  Watertown^  22  Fed.  Rep.  418,  420.  The  present  case, 
therefore,  seems  preferable  to  a  contrary  decision  reached  under  a  similar  statute  in 
Iowa.     Cf  District^  etc^  of  Boomer  v.  French^  40  la.  601. 

Mortgages  —  Priority  — Right  of  Priority  over  the  Corporate  Mort- 
gage. —  The  petitioner  sold  railway  ties  to  a  quasi-public  corporation  one  month  prior 
to  the  appointment  of  a  receiver.  Held^  that  the  petitioner's  claim  is  not  preferred  over 
a  prior  mortgage.  Gregg  v.  Metropolitan  Trust  Co.,  25  Sup.  Ct.  Rep.  415.  See  Notes, 
p.  605. 

Notice  —  Constructive  Notice  —  Purchaser  from  Disseisor  Has  Notice 
OF  Deed  to  Disseisee.  —  A  disseisor  held  land  for  the  statutory  period  and  sold  to 
one  without  actual  or  record  notice  of  the  deed  to  the  disseisee.  Held,  that  the  buyer 
has  constructive  notice  of  recitals  in  that  deed.  Be  Nesbitt  and  Potti  Contract^  53 
W.  R.  297  (Eng.,  Ch.  D.). 

Where  a  purchaser  cannot  make  out  title  except  by  a  deed  which  leads  to  another 
fact,  he  is  presumed  to  have  knowledge  of  that  fact.  Potman  v.  Harland^  17  Ch.  D. 
3S3»  355  J  ^''^  Doren  v.  Robinson^  16  N.  J.  Eq.  256,  261.  Title  by  adverse  possession 
IS  a  new  title  not  derived  from  the  disseisee.  Tichltome  v.  Weir^  (yj  L.  T.  R.  735. 
Nevertheless  the  estate  acquired  is  limited  in  extent  by  the  estate  to  which  it  was  ad- 
verse. If,  for  example,  that  was  a  life  estate,  the  disseisor's  estate  can  be  only  pur  autre 
«//>,  for  as  it  was  never  adverse  to  the  remainder  it  could  not  extinguish  it.  Moore  v. 
Luce^  29  Pa.  St.  260.  It  follows  that  in  no  case  can  the  buyer  from  the  disseisor  estab- 
lish absolute  title  without  referring  to  the  deed  to  the  aisseisee  to  find  his  interest. 
Therefore,  although  no  application  of  the  general  rule  has  been  found  except  to  deeds 
through  which  title  is  actually  derived,  yet  as  the  basis  of  it  is  not  derivation  but  rea- 
sonable proof  of  title,  it  seems  logically  to  apply  to  the  case  in  hand,  subject  to  quali- 
fication where  access  to  the  deed  is  practically  impossible.  See  Batman  v.  Harland^ 
17  Ch.  D.  353,  356. 

Perpetuities— Rule  against  a  Possibility  on  a  Possibility.  —  A  testatrix 
devised  realty  to  trustees  and  their  heirs  in  trust  to  pay  the  income  to  her  children  and 
the  survivor  for  life,  and  then  to  their  children  for  lives.  To  the  survivor  of  the  latter 
she  devised  the  propert}'  in  tail.    Held^  that  the  rule  against  perpetuities  appbes  to 
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legal  contingent  remainders  and  so  makes  the  gift  in  tail  void.    In  re  Askforth's  TVusts, 
21  T.  L.  R.  329  (Eng.,  Ch.  D.). 

This  decision,  though  by  a  single  judge,  may  well  settle  the  English  law  on  the 
point.  For  a  discussion  of  the  question,  approving  the  conclusion  of  this  case,  see 
16  Harv.  L.  Rev.  294. 

Physicians  and  Surgeons  —  Necessity  of  Patient's  Consent  to  Operation. 
A  surgeon,  by  telling  his  patient  that  a  very  slight  operation  was  necessary,  induced 
her  to  take  ether,  and  removed  her  uterus.  Ifeld,  that  the  patient  may  recover 
exemplary  damages.  PraU  v.  Davis,  37  Chic  Leg.  N.  213  (III,  App.  Ct.,  First  Dist., 
1905). 

It  is  usually  said  that  a  surgeon  must  obtain  the  patient's  consent  before  performing 
an  operation ;  and  it  seems  clear  that  such  an  act,  being  a  battery,  requires  justification. 
It  is  sometimes  contended,  however,  that  a  surgeon  may  be  justified  by  various  cir- 
cumstances other  than  the  acauiescence  of  the  patient ;  and  an  English  case  has 
been  found  which,  although  decided  upon  the  ground  of  implied  consent,  can  hardly 
be  supported  on  that  basis.  C/.  Beatty  v.  Cullingworih,  10  Harv.  L.  Rev.  376.  This 
court  is  clearly  disinclined  to  permit  surgeons  to  remove  an  organ  from  the  1x>dy  with- 
out the  patient's  actual  concurrence ;  and  in  view  of  the  serious  interference  with  the 
person  which  such  an  act  involves,  this  rule  should  be  applied  wherever  consent  could 
possibly  have  been  obtained.  However,  if  in  order  to  save  life  an  operation  must  be 
performed  before  consent  can  be  obtained,  practical  necessity  would  seem  to  justify 
the  surgeon  in  acting ;  and  the  jury  should  be  allowed  to  cfedde  whether  he  could 
fairly  assume  that  the  plaintiff  would  have  consented. 

Pledges — Wrongful  Re-Pledgb — Trover  by  Pledgor  without  Tender. 
SembUt  that  a  pledgee  who  wrongfully  sells  or  re-pledges  is  not  liable  to  his  pledgor 
in  trover  without  a  tender  of  the  debt.  Ames  v.  Sutherland,  5  Ont.  W.  Rep.  328. 
See  Notes,  p.  610. 

Presumptions  —  Nature  and  Scope  —  Relation  of  Presumptions  to  Evi- 
dence. —  A  guardian  was  made  a  beneficiary  under  the  will  of  his  ward.  Held,  that 
the  consequent  presumption  of  undue  influence  not  only  places  upon  the  guardian  the 
burden  of  proof,  but  should  be  weighed  as  evidence  by  the  jury.  In  re  Cowdry^s  Will, 
60  Atl.  Rep.  141  (Vt.). 

The  court  considers  the  views  of  Professor  Thayer  upon  the  subject  of  presumptions, 
but  prefers  to  follow  what  seems  to  be  the  trend  of  authority  in  Vermont.  A  case  in 
Connecticut,  where  the  court  reached  a  different  conclusion,  was  noted  in  18  Harv. 
L.  Rev.  546. 

Rescission  —  Rescission  for  Mistake  — Unilateral  Mistake. — The  plain- 
tiff by  mistake  put  in  a  lower  bid  for  a  contract  than  he  had  intended  making.  The 
defendant  accepted  the  bid,  without  notice  of  the  mistake.  Held,  that  equity  will  re- 
scind the  contract.  Board,  etc,,  of  Indianapolis  v.  Bender,  72  N.  £.  Rep.  154  (Ind., 
App.  Ct.). 

Equity  will  give  rescission  for  a  unilateral  mistake  against  a  donee.  Andrews  v. 
Andrews,  12  Ind.  348.  In  an  analogous  case,  rescission  has  been  granted  of  a  convey- 
ance in  which  by  a  unilateral  mistake  the  grantee  is  getting  what  he  did  not  expect, 
and  what  the  grantor  clearly  did  not  mean  to  convey.  Brown  v.  Lamphear,  35  Vt. 
252.  Such  relief  may  also  be  had  where  the  defendant  in  accepting  an  offer  or  con- 
veyance knowingly  took  advantage  of  the  plaintiff's  error.  Garrard  v.  Frankel,  30 
Beav.  445.  But  with  these  exceptions,  the  great  weight  of  authority  is  that  equity  will 
not  give  rescission  for  a  mere  unilateral  mistake.  Moffett,  etc.,  Co,  v.  City  of  Rochester, 
pi  Fed.  Rep.  28;  contra,  Harris  v.  Pefperell,  L.  R.  5  E<j.  i  {semble).  Much  may  be  said 
m  favor  of  the  exercise  of  the  jurisdiction  to  rectify  mistakes  in  a  case  where  nothing 
has  been  done  under  a  hard  Bargain  which  the  plaintiff  did  not  intend  to  make:  but 
the  difficulty  of  deciding  what  is  a  sufficiently  damaging  mistake,  and  the  fact  that  a 
door  would  be  opened  to  the  admission  of  all  manner  of  excuses  for  improvident  con- 
tracts, as  a  matter  of  policy,  perhaps  justify  a  denial  of  relief. 

Restraint  of  Trade  — State  Anti-Trust  Legislation— Construction.  —  A 
statute  provided  that  a  contract  between  two  or  more  corporations  restraining  com- 
petition in  business  or  placing  the  management  of  the  affairs  of  the  corporations  in  the 
power  of  any  persons  other  than  their  proper  agents  should  be  unlawful.  Several 
railroad  companies  formed  a  car  service  association  for  the  purpose  of  insuring  impar- 
tial assessment  of  demurrage.  To  this  end  certain  rules  were  adopted  and  a  manager 
was  appointed  to  attend  to  their  proper  enforcement.    Held,  that  upon  a  proper  con- 
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struction  of  the  statute  it  is  not  violated  by  this  combination,  which  is  not  inimical  to 
public  welfare.     Vazoc,  etc.,  R.  B.  Co.  v.  ScarUs,  37  So.  Rep.  939  (Miss.). 

The  court  decided  that  this  combination  did  not  place  the  business  of  the  corpora- 
tions in  the  control  of  the  management  of  the  association,  and  construed  the  statute 
as  being  inapplicable  to  combinations  which  would  not,  in  their  results,  be  at  variance 
with  public  policy.  The  decision  well  illustrates  the  tendency  of  the  courts  to  give  a 
liberal  construction  to  what  is  called  anti-trust  legislation.  See  Whitwell  v.  Continental 
Tobacco  Co.,  125  Fed.  Rep.  454.  While  these  enactments  are  properly  applied  to  com- 
binations injurious  to  the  welfare  of  the  public,  yet,  in  cases  where  their  tendency  is 
not  harmful,  the  language,  if  possible,  is  regarded  as  limited  by  the  power  which  each 
individual  has  to  manage  his  own  property.  Cf.  Northern  Securities  Co.  v.  United  StcUes, 
193  U.  S.  197,  per  Brewer,  J. 

Restrictive  Agreements— Liability  of  Person  Holding  under  Disseisor. 
The  defendant  contracted  to  buy  land  from  the  plaintiff,  assignee  of  a  disseisor  whose 
adverse  possession  had  begun  twenty-three  years  before.  The  disseisee  had  been 
bound  by  a  negative  restrictive  covenant.  ffelJt  that  the  defendant  may  refuse  to 
take  the  land,  since  the  right  of  the  covenantee  would  be  enforceable  against  him. 
Re  Nesbitt  and  Potts*  Contract,  53  W.  R.  297  (Eng.,  Ch.  D.).    See  Notes,  p.  608. 

Right  of  Privacy— Infringement — Unauthorized  Use  of  Portrait  for 
Advertising  Purposes.  —  The  plaintiff  sued  the  defendants  for  damages  resulting 
from  the  unauthorized  use  of  his  portrait  in  an  advertisement.  The  defendants 
demurred.  Held^  that  such  publication  is  actionable  as  a  violation  of  the  right  of 
privacy.    Pavesich  v.  New  England,  etc.,  Co.,  50  S.  E.  Rep.  68  (Ga.). 

Although  the  existence  of  a  right  of  privacy  has  been  much  discussed  of  late  years, 
this  is  the  first  decision  of  a  court  of  last  resort  putting  recovery  squarely  upon  that 
basis.  It  is  believed  that  an  article  in  this  Review,  cited  in  the  principal  case,  first 
clearly  declared  that  such  a  right  existed.  Cf.  4  Harv.  L.  Rev.  193.  Before  that 
time  no  decisions  relied  upon  its  existence,  but  the  courts  based  similar  cases  on 
breach  of  trust  or  violation  of  a  property  right.  Yovatt  v.  Winyard,  I  J.  &  W.  394 ; 
Pollard  V.  Photographic  Co.,  40  Ch.  D.  345.  Since  then  several  cases  in  discussing  the 
right  of  privacy  have  differed  regarding  its  existence.  One  case  which  purports  to 
deny  it  really  decides  only  that  the  right  is  at  most  personal,  ending  at  death.  Atkin- 
son V.  Doherty,  121  Mich.  372.  Prior  to  the  principal  case  the  only  square  decision 
by  a  court  of  last  resort  held  that  no  such  nght  existed.  Roberson  v.  Rochester,  etc., 
Co.,  171  N.  Y.  538;  see  15  Harv.  L.  Rev.  227.  This  court  was  divided,  its  decision 
was  received  with  regret,  and  the  legislature  soon  passed  a  law  to  meet  the  eviL  It 
seems  probable,  therefore,  that  the  principal  case  will  have  a  following. 

Sales  — Conditional  Sales  — Forfeiture  of  Instalments.  —  The  trial  court 
refused  to  rule  that  when  the  buyer  in  a  conditional  sale  makes  default  as  to  one 
instalment  all  prior  instalments  are  forfeited.  Held,  that  the  refusal  is  not  error. 
Shafer  v.  Rttssell,  79  Pac.  Rep.  559  (Utah).     See  Notes,  p.  611. 

Specific  Performance  —  General  Nature  and  Scope  of  Equitable  Re- 
lief—Adequacy OF  Legal  Remedy  in  Contracts  for  Sale  of  Land.  — The 
defendant,  for  valuable  consideration,  gave  the  plaintiff  an  option  to  buy  a  piece  of 
land  for  the  sum  of  nine  thousand  dollars.  The  plaintiff's  bill  for  specific  performance 
alleged  that  he  had  contracted  to  sell  the  land  to  a  third  person  for  fourteen  thousand 
dollars.  The  defendant  demurred,  //eld,  that  inasmuch  as  the  plaintiff,  on  his  own 
showing,  has  an  adequate  remedy  at  law,  he  must  seek  his  remedy  there,  //cuelton  v. 
Miller,  33  Wash.  Law  Rep.  217. 

Contracts  to  sell  land  which  the  seller  has  agreed  to  buy  or  on  which  he  holds  an 
option  are  of  every-day  occurrence.  Yet  no  case  has  been  found  where  the  original 
seller  has  been  allowed  to  set  up  his  purchaser's  contract  for  resale  as  a  defense  to  a 
suit  for  specific  performance.  Originally,  of  course,  the  jurisdiction  of  equity  in  con- 
tracts concerning  real  estate  was  based  on  the  difficulty  of  a  fair  appraisal  of  the  value 
of  the  land  to  the  purchaser,  but  the  relief  has  long  since  been  allowed  as  a  matter 
of  course.  See  Story,  Eq.  Jur.,  12th  ed.,  §§  717, 751.  Contra,  in  suits  by  the  vendor. 
Porter  v.  Ltind  Co.,  84  Me.  195 ;  Kauffman*s  Appeal,  55  Pa.  St.  38J.  Sustaining  a 
demurrer,  therefore,  in  the  principal  case,  where  a  plea  ought  to  have  been  of  no  avail, 
seems  unfortunate.  The  plaintiff  did  not  even  ask  for  an  alternative  remedy  — 
specific  performance  or  the  value  of  his  bargain.  Cf.  Dowling  v.  Betjemann,  2  John.  & 
H.  544,  Moreover,  the  court  entirely  overlooked  the  fact  that,  by  refusing  the  plain- 
tiff relief,  they  were  not  only  exposing  him  to  an  action  by  his  purchaser,  but  also 
depriving  the  latter  of  his  right  to  specific  performance  of  his  contract.  Cf.  Shriver  v. 
Seiss,  49  Md.  384. 
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Statute  of  Frauds  —  Sufficient  Memorandum  —  Undelivered  Deed  as 
Memorandum.  —  The  defendant  agreed  to  grant  the  plaintiff  a  lease,  only  part  of  the 
terms  of  which  was  contained  in  the  memorandum  delivered  to  the  plaintiff.  The  re- 
maining terms  were  supplied  by  the  lease  later  executed  by  the  defendant,  but  retained 
in  its  possession.  Held^  that  the  prior  writing  and  the  lease  together  constitute  a  suffi- 
cient memorandum  to  satisfy  the  Statute  of  Frauds.  Four  justices  dissented.  Charl- 
ton V.  Columbia  Real  Estate  Co,,  6o  Atl.  Rep.  192  (N.  J.,  Ct.  App.). 

In  England  it  has  been  held  that  the  memorandum  of  a  sale  need  not  be  delivered 
in  order  to  satisfy  the  Statute  of  Frauds.  Johnson  v.  Dodgson,  2  M.  &  W.  653.  A 
Maryland  case  reaches  the  same  result.  Drury  v.  Youngs  58  Md.  546.  The  great 
weight  of  American  authority,  however,  holds  the  requirement  unsatisfied  if  possession 
of  the  memorandum  be  retained  by  the  party  to  be  charged.  Hence  a  deed  containing 
the  particulars  of  a  sale  of  land  is  not  a  sufficient  memorandum  unless  delivered  by  the 
grantor.  Parker  v.  Parker^  i  Gray  (Mass.)  409;  but  see  ParHll  v.  McA'inley,  9  Gratt. 
(Va.)  I.  On  the  other  hand,  the  American  courts  generally  hold,  with  the  principal 
case,  that  an  undelivered  deed  is  available  to  supplement  an  incomplete  delivered 
memorandum.  IVoodv,  Davis,  82  111.  311.  On  this  last  ground  the  New  Jersey  court 
distinguishes  an  earlier  decision  in  which  an  undelivered  deed  was  held  insufficient  by 
itself.  Brown  v.  Brown,  ^3  N.  J.  Eq.  6jo.  Inasmuch  as  the  memorandum  ordinarily 
operates  by  way  of  admission,  on  principle  the  question  of  delivery  would  seem  to  be 
irrelevant.  The  American  rule  requiring  delivery  is  apparently  due  to  a  failure  to 
distinguish  between  the  writing  as  evidence  to  satisfy  the  statute  and  as  a  written 
contract. 

Suretyship  — Variation  of  Risk  —  Effect  of  Plaintiff's  Breach  of  Con- 
tract TO  Insure.  —  The  defendant  was  a  surety  for  a  building  contractor,  whose 
contract  provided  that  the  plaintiff,  the  owner,  should  insure  for  his  own  and  the  con- 
tractor's benefit.  Heldy  that  the  defendant  is  not  discharged,  by  the  plaintiff's  failure 
to  insure,  since,  as  no  fire  occurred,  he  was  not  injured  thereby,  l/ohn  v.  Shideler,  72 
N.  E.  Rep.  575  (Ind.,  Sup.  Ct.). 

Variation  of  the  surety's  risk  occurs  either  where  the  obligee  has  done  something 
which,  owing  to  the  relationship  of  the  parties,  he  should  not  have  done,  or  where 
there  has  been  a  material  alteration  of  the  contract  of  suretyship.  Cf.  16  Harv.  L. 
Rev.  511.  In  the  first  case,  as  where  additional  securities,  nut  stipulated  for  in  the 
contract  of  suretyship,  are  released,  the  defense,  being  an  equitable  one,  discharges  the 
surety  only  in  proportion  to  his  possible  injury.  Green  v.  Blunt,  59  la.  79.  In  the  second 
case,  the  aefense,  being  legal,  is  a  complete  discharge,  regardless  of  harm  to  the  surety. 
Miller  v.  Stewart,  9  Wheat.  (U.  S.)  703.  In  a  case  similar  in  other  respects  to  the 
present  one,  a  fire,  occasioning  some  loss,  occurred,  and  it  was  held  that  the  surety 
was  completely  discharged.  Watts  v.  Shuttleworth^  7  H.  &  N.  ^53.  The  decision 
there  regarded  the  surety's  undertaking  as  changed  by  the  owner  s  failure  to  insure. 
Under  this  view,*which  seems  the  correct  one,  the  absence  of  actual  injury  to  the  surety, 
considered  decisive  in  the  principal  case,  is  immaterial.  Cf,  Bethune  v.  Doxier,  10  Ga. 
235- 

Trusts  — Creation  and  Validity  —  Revocation.  — The  plaintiff's  intestate 
made  a  deposit  of  her  own  money  in  a  savings  bank  "  in  trust  for  Margaret  Brown," 
and  prior  thereto  declared  her  intention  that  the  account  should  be  for  the  benefit  of 
the  person  designated.  Held,  that  an  irrevocable  trust  is  thereby  created.  0*Brien  v. 
Williamsburg  Savings  Bank,  loi  N.  V.  App.  Div.  108. 

This  appears  to  be  an  effort,  on  the  part  of  the  Appellate  Division,  to  escape  from 
the  doctrine  laid  down  by  the  Court  of  Appeals  in  In  re  Totten,  179  N.  Y.  112,  which 
was  adversely  criticised  in  18  Harv.  L.  Rev.  70. 

Waters  and  Watercourses  —  Surface  Waters  — Right  to  Drain  Surface 
Water  from  Adjoining  Land.  —  The  parties  owned  adjoining  lands  covered  by  a 
body  of  water  twenty-five  hundred  acres  in  area,  fed  solely  by  rain  and  snow,  and 
varying  in  depth  from  three  to  six  feet.  The  defendant,  in  order  to  reclaim  his  land, 
constructed  thereon  a  ditch  which  drained  the  water  from  the  plaintiff's  land  and 
ruined  his  valuable  fishery.  Held,  that  the  plaintiff  cannot  recover.  Applegate  v. 
Franklin,  84  S.  W.  Rep.  347  (Mo..  St   Ix)uis  Ct.  App.). 

The  fact  that  surface  water  collects  temporarily  in  considerable  quantities  in  a 
natural  depression,  does  not  alter  its  character.  Boynton  v.  Oilman,  53  Vt.  17.  But  if 
the  pond  formed  be  permanent,  it  ceases  to  be  surface  water,  and  may  not  be  drained 
without  the  consent  of  all  whose  land  it  covers.  Schaefer  v.  Marthaelcr,  34  Minn. 
487.  Assuming  that  the  court  correctly  found  the  pond  in  (Question  to  be  surface  water, 
the  case  raises  a  new  problem :  whether  for  purposes  of  improvement  one  may  arti- 
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fidally  drain  his  land  and  thereb]^  deprive  an  adjoining  proprietor  of  surface  water.  An 
upper  owner  may  not,  by  artificial  drainage,  discharge  a  body  of  surface  water  upon 
lands  below.  Rkoads  v.  Davidheiser^  133  Pa.  St.  226.  But  he  has  an  absolute  right  to 
surface  water  before  it  reaches  the  lower  owner.  Broadbent  v.  Ramsbotham^  1 1  Exch. 
Rep.  602.  Even  in  jurisdictions  which  limit  the  owner's  right  in  percolating  waters 
to  reasonable  user,  artificial  drainage  thereof  for  purposes  of  improvement  is  lawful, 
though  it  deprive  a  neighbor  of  his  supplv.  Ellis  v.  Duncan^  21  Barb.  (N.  Y.)  230. 
These  last  two  analogies  tend  to  support  the  present  decision,  whether  we  regard  the 
defendant's  right  to  surface  water  as  absolute  or  as  restricted  to  reasonable  user. 

Wills  — Execution  — Signature  of  Testator  at  End  of  Will.  —  In  a  will 
Irawn  upon  a  printed  form  consisting  of  one  page,  a  sentence  which  was  incomplete 
at  the  end  of  the  space  provided  for  bequests  was  finished  by  the  testator  upon  the 
back  of  the  form,  without  words  or  characters  of  reference  to  connect  the  two  parts. 
The  will  was  signed  and  attested  at  the  bottom  of  the  first  page.  Held,  that  the  words 
on  the  back  should  be  read  as  an  interlineation,  and  the  whole,  as  thus  read,  admitted 
to  probate.    /;/  the  Will  of  Bull,  1005  Vict.  L.  Rep.  38. 

The  testator's  signature  to  a  will  need  not  necessarily  be  at  its  physical  termination, 
if  it  follows  the  close  of  the  connected  literary  sense.  In  the  Goods  of  Kimpton,  3  Sw. 
&  Tr.  427.  Thus,  by  appropriate  words  or  marks,  a  portion  necessary  to  complete  the 
will  may  be  introduced  mto  the  body,  although  in  location  upon  the  paper  it  follows 
the  signature.  In  the  Goods  of  Birt,  L.  R.  2  P.  &  D.  214 ;  Baket^s  Appeal,  107  Pa.  St.  381. 
In  rec^uiring  the  signature  at  the  end,  the  English  and  Victorian  acts  differ  from  the 
American  statutes  by  the  addition  of  15  and  16  Vict.,  c.  24,  which  has  been  regarded 
as  permitting  the  court  to  consider  what  the  testator  intended  to  be  the  end  of  his  will. 
See  Matter  of  Conway^  124  N.  V.  455.  Doubtless  that  amendment  did  temper  the  Eng- 
lish rule,  but  it  still  provides  that  no  part  of  the  will  shall  follow  the  signature,  and 
seems  insufficient  to  explain  this  case  without  recourse  to  the  principle  of  incorpora- 
tion bv  reference.  That,  however,  requires  such  words  or  marks  within  the  will  as  to 
identify  the  outside  writing  with  certainty.  In  the  Will  of  Ellen  Wyatt,  21  Vict.  L. 
Rep.  571.  It  seems  too  ample  an  extension  of  the  principle  to  permit  mere  continuity 
of  sense  to  furnish  that  reference. 

Witnesses  — Impeachment  — Previous  Hypnotism  of  Witness. —  //>/</,  that 
an  admission  by  a  witness  on  cross-examination  that  she  had  three  times  been  hyp- 
notized by  the  prisoner  is  admissible  as  affecting  her  credibility.  State  v.  Exum,  50 
S.  E.Rep.  283(N.C.). 

The  effect  ot  hypnotism  upon  witnesses  presents  a  new  and  interesting  problem. 
In  its  analysis  the  distinction  should  be  clearly  kept  between  the  condition  of  the  wit- 
ness when  in  a  state  of  hypnosis  and  that  when  acting  from  suggestions  placed  during 
a  previous  state  of  hypnosis.  In  the  former,  his  senses  are  necessarily  so  much  in 
abeyance  that  detection  would  be  inevitable  ;  and  as  his  mind  is  under  the  control  of 
another,  he  should  be  held  incompetent.  Cf  Worthingion  <5r*  Co,  v.  Afencer,  96  Ala. 
310.  But  if  the  witness  is  acting  from  suggestions  placed  during  a  previous  state  of 
hypnosis,  his  independence  is  taken  away  only  to  the  extent  of  such  suggestions.  To 
determine  his  competency,  therefore,  the  judge  must  find  whether  it  is  probable  that 
he  has  been  placed  under  hypnotic  control  at  a  time  and  under  circumstances  when 
suggestions  could  have  been  and  were  placed  as  to  the  facts  in  the  case.  Cf.  Bartlett  v. 
Smith,  II  M  &  W.  483.  If  this  is  probable,  as  the  witness  would  follow  out  sugges- 
tions so  placed  irrespective  of  the  actual  facts,  he  should  be  held  at  least  incompetent 
to  testify  in  behalf  of  the  party  responsible  for  his  condition. 


BOOKS   AND    PERIODICALS. 

I.  LEADING  LEGAL  ARTICLES. 

Partial  Revocation  of  a  Will  by  Obliteration.  —  In  a  recent 
article  the  question  whether  or  not  a  will  may  be  pattiaUy  revoked  by  oblitera- 
tion is  discussed,  and  the  few  cases  in  point  reviewed.  The  Partial  Revocation 
of  a  Will  by  Obliteration^  Anon.,  9  L.  Notes  (N.  Y.)  5  (April,  1905).  In  those 
jurisdictions  where  the  English  Statute  of  Frauds  has  been  followed,  it  is  provided 
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that  a  will,  *<or  any  clause  thereof/'  may  be  revoked  by  obliteration.  In  the  ap- 
plication of  this  provision  a  doubt  has  arisen  whether  an  obliteration  should  be 
considered  ineffectual  which  increases  an  estate  already  given,  or  causes  a  dif- 
ferent disposition  of  it,  on  the  ground  that  it  is,  in  effect,  an  attempt  to  dispose  of 
property  by  will  without  the  formalities  of  execution  and  attestation.  The  authori- 
ties bearing  upon  the  question  are  inconsistent  and  confusing.  According  to 
one  view,  suggested  by  two  English  decisions,  a  will  may  be  partially  revoked  by 
obliteration  when  the  effect  is  to  decrease  a  c^f t  theretofore  made,  but  not  when  it 
is  to  enlarge  such  a  gift.  Cf,  Larkins  v.  Larkins^  3  Bos.  &  Pul.  16;  Swinton 
V.  Bailey^  4  App.  Cas.  70.  Thus  upon  a  devise  to  "  A  and  his  heirs  forever  " 
an  obliteration  of  the  words  "  and  his  heirs  forever  *'  would  operate  to  give  a 
life  estate  to  A ;  but  a  blotting  out  of  the  words  **  and  B  as  tenants  in  common  '* 
in  a  devise  to  **  A  and  B  as  tenants  in  common  '*  would  not  be  effective.  A 
more  radical  position  was  taken  in  a  Maryland  case  where  the  court,  construing 
the  word  **  clause ''  to  mean  an  entire  subdivision  of  the  will,  held  that  the  o^ 
literation  must  be  of  the  whole  subdivision,  for  otherwise  there  would  be  an  unat- 
tested alteration  of  the  disposition  of  the  property.  Eschbach  v.  Collins^  61  Md. 
478.  Both  these  views  are  open  to  the  objection  that  they  would  permit  re- 
voked legacies  and  devises  to  pass  under  a  residuary  clause,  though  the  result 
thereby  reached  would  be  that  which  thev  seek  to  avoid.  A  later  American 
decision,  recognizing  this  logical  difficulty,  held  that  there  could  be  no  partial  re- 
vocation by  obliteration  where  the  effect  would  be  to  alter  a  bequest  either  to  a 
residuary  or  to  a  specific  legatee.  Appeal  of  Miles^  68  Conn.  237.  Finally, 
Massachusetts  has  adopted  the  view  that  there  may  be  partial  revocation 
regardless  of  its  effect  upon  the  disposition  of  the  estate.  Cf.  Bigelow  v.  Gillott^ 
123  Mass.  102. 

It  seems,  as  the  writer  observes,  that  there  can  be  but  two  sound  doc- 
trines. Either  partial  revocation  by  obliteration  must  be  held  not  permissible, 
or  it  must  be  allowed  no  matter  what  its  effect  upon  the  disposition  of  the  estate. 
The  former  of  these  doctrines  could  be  maintained  only  in  those  states  where 
the  statute  does  not  expressly  permit  partial  revocation ;  and  it  could  not  apply 
to  a  case  where,  owing  to  tne  absence  of  a  residuary  clause,  the  obliteration 
would  not  alter  the  effect  of  the  remaining  portions  ot  the  will  upon  the  dispo- 
sition of  the  testator's  property.  For  the  other  view  there  is  much  to  be  said. 
It  is  not  only  simple  and  easy  of  application,  but  it  seems  also  consistent  with 
a  reasonable  construction  of  the  statutes  requiring  execution  of  a  will  in  the 
presence  of  witnesses.  These  statutes  are  not  concerned  with  the  ultimate 
effect  of  the  will  upon  the  distribution  of  the  testator's  estate.  He  may  by  non- 
testamentary  acts  dispose  of  his  property  without  regard  to  the  terms  of  his 
will,  or  he  may  by  an  unattested  act  01  cancellation  revoke  it  in  toto.  The  pur- 
pose of  the  statutes  is  merely  to  make  certain  that  the  words,  as  such,  contained 
m  the  document  are  those  of  the  testator.  The  will  itself  is  of  no  effect  until 
the  testator's  death.  Until  then  it  is  nothing  but  a  mere  substance  which  may 
be  dealt  with  by  cancellation  or  obliteration  at  the  pleasure  of  the  maker. 


Power  of  the  Senate  to  Amend  a  Treaty. —  When  the  Senate 
amended  the  Hay-Pauncefote  treaty  before  ratification,  it  was  the  object  of  some 
criticism  on  the  ground  that  it  had  arrogated  to  itself  a  power  foreign  to  its  con- 
stitutional rights.  A  similar  position  is  taken  in  a  recent  vigorous  attack  on  its 
action  in  amending  the  arbitration  treaties.  The  Power  of  the  Senate  to  Amend 
a  Treaty^  by  B.  M.  Thompson,  3  Mich.  L.  Rev.  427  (April,  1905).  The  treaty- 
making  power  is  defined  in  Art.  II.  §  2,  of  the  Constitution  as  follows:  "He 
(the  President)  shall  have  the  power,  by  and  with  the  advice  and  consent  of  the 
Senate,  to  make  treaties,  provided  two-thirds  of  the  Senators  present  concur." 
Mr.  Thompson  contends  that  the  power  given  to  the  Senate  by  this  provision, 
like  that  conferred  upon  it  to  concur  in  the  appointment  of  federal  officials,  is 
one  of  veto  purely,  giving  no  right  to  amend.     This  position  has  been  charac- 
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tcrized  as  absolutely  untenable.  See  The  Treaty-Making  Powers  of  the 
Senate,  by  H.  C.  Lodge,  Scribners'  Magazine,  January,  1902.  Senator  Lodge 
cites  in  support  of  his  own  view  sixty-ei^t  treaties  which  have  been  amended 
by  the  Senate  before  ratification ;  and  he  points  out  that  such  action  has  not 
only  been  very  common,  but  has  even  been  expressly  requested  by  several  of  the 
Presidents.  The  Senate^s  ri^ht  to  amend  has  also  been  affirmed  m  an  unequivo- 
cal dictum  by  the  Supreme  Court,  as  well  as  by  several  eminent  writers  on  con- 
stitutional law.  See  Haver  y,  Vaker,  9  Wall.  (U.  S.)  32,  35  ;  i  Bryce,  Am. 
Commonwealth  104.  In  opposition  to  the  view  thus  approved  by  usage  and 
authority,  Mr.  Thompson  is  unable  to  cite  a  single  precedent  or  opinion.  Fur- 
thermore, his  reasoning  seems  to  be  open  to  question  in  several  instances.  The 
analogy  between  the  treaty-makine  power  of  the  Senate  and  its  power  over  the 
appointment  of  federal  officials  fails  at  the  outset  because  of  the  important 
dinerence  in  the  wording  of  the  clauses  in  which  the  powers  are  respectively 
defined.  See  U.  S.  Const.  Art.  IL  §  2.  In  the  clause  relating  to  the  appoint- 
ment of  officials,  the  phrase  '*  and  by  and  with  the  consent  of  the  Senate,  shall 
appoint'*  follows  immediately  after  the  word*  *' nominate.*'  Its  position  thus 
shows  plainly  that  the  Senate  was  not  intended  to  have  any  right  to  select  or 
propose  names.  The  comparison  between  the  veto  power  of  the  President  over 
legislation  of  Congress  with  the  power  of  the  Senate  over  treaties  seems,  on  the 
whole,  in  the  light  of  the  history  and  lan^age  of  the  respective  clauses,  rather 
fanciful.  See  Art.  I.  §  7.  In  the  preliminary  passages  of  his  article,  however, 
Mr.  Thompson  discusses  in  very  interesting  fashion  the  practical  effect  which 
the  ratification  of  the  treaties  unamended  would  have  had.  His  conclusion 
that  the  only  additional  right  which  would  have  been  conferred  on  the  Presi- 
dent thereby,  would  be  the  authority  to  submit  questions  to  arbitration  which  he 
might  have  settled  by  diplomatic  adjustment,  seems  warranted,  although  it 
may  be  questioned  whether  this  is  so  slight  an  increase  in  the  power  of 
the  executive  as  Mr.  Thompson  apparently  thinks. 


Agreements  op  the  United  States  other  than  Treaties.    Charles  Cheney 

Hyde,    An  inauiry  into  what  agreements  the  President  may  make  without  the 

cooperation  ox  the  Senate.    17  Green  Bag  229. 
Attitude  of  American  Courts  towards  Rbstrictivb  Labor  Laws,    ffenry  R. 

Seager,    19  Pol.  Sd.  Quar.  589. 
Basis  of  Reasonable  Time,  the.    Frank  E,  Hoggins,    Holding  that  reasonable 

time  must  be  determined  principally  from  the  point  of  view  of  the  obligee.    41 

Can.  L.  J.  305. 
Burden  of  Proof  in  Cases  of  Marine  Disaster,  The.    Frederic  Cunningham. 

Adversely  critid^ing  a  decision  in  the  Circuit  Court  of  Appeals,  which  distinguishes 

non-statutory  from  statutory  rules  of  navigation  and  puts  burden  of  proof  of 

" cause"  on  the  injured  vessel  in  case  of  breach  of  the  former.    39  Am.  L.  Rev. 

178. 
Civil  Service  Classifications  of  Jurors.   Joseph  M.  Sullivan.    Advocating  a 

hiffher  intellectual  and  moral  qualification  for  jurors.    67  Alb.  L.  J.  77. 
Competence  en  Mati^re  d* Action  Naissant  d'un  Abordage,  De  la.    F,  C. 

Autran.    An  examination  of  the  numerous  rules  for  determining  jurisdiction  over 

actions  arising  from  collisions  at  sea,  embodying  suggestions  to  the  international 

maritime  committee  which  b  seeking  uniformity.    32  J.  du  Droit  Internat.  Priv^ 

44. 
Concurrent  Power  of  the  States  to  Regulate  Inter-State  and  Foreign 

Commerce.    David  Walter  Brown.    5  Columbia  L.  Rev.  298. 
Conditions  in  Restraint  of  Marriage.    Anon.    Pointing  out  the  distinction  to  be 

taken  between  realty  and  personalty  as  to  such  conditions.    40  Law  J.  235. 
Curb-Stone  Patent  Opinions.     Lhvight  B.  Cheever.     A  popular  question-and- 

answer  discussion  of  elementary  propositions  in  patent  law.    3  Mich.  L.  Rev.  458. 
Damages  for  Breach  of  Covenants  for  Title.    Anon,    A  discussion  of  two 

English  cases,  one  of  which  gives  plaintiff  his  costs  in  arbitrating  with  an  incum* 

brancer  but  not  the  costs  of  an  appeal    49  Sol.  J.  346. 
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Doctrine  of  IM  Pendens  as  applied  in  India,  and  its  Application  to  Sales  in 
Execution  of  Decrees.  III.  Suits  for  Paurtition.  Abdul  Karim  Kkan,  2  Al- 
Uhalxui  L.  J.  57. 

Due  Process  of  Law.  /saae  Frank/in  RusselL  An  hbtorical  treatment  pointing 
out  that  the  provision  of  the  Fourteenth  Amendment  does  not  control  forms  of  pro- 
cedure and  practice.    14  Yale  L.  J.  322. 

Estoppel,  A  misapplication  of  the  Doctrine  of.  Thaddeus  D,  Kenneson,  A  re- 
view of  New  York  cases  holding  a  principal  estopped  from  denjrin^  the  authority 
of  an  agent,  where  such  authority  is  dependent  upon  an  extrinsic  fact  known 
only  to  agent  j^  Columbia  L.  Rev.  261. 

£tudes  sur  les  Effets  Internationaux  des  Jugembnts.  Et  Bartin.  Dis- 
cussing the  jurisdiction  of  the  foreign  court  as  a  condition  to  giving  effect  to  the 
foreign  judgment.    32  J.  du  Droit  Intemat.  Priv^  59  (Nos.  I.-II.). 

Expansion  of   Constitutional  Powers  by  Interpretation.    Paul  Fuller,    5 


Columbia  L.  Rev.  193. 
DERAL  Control  of  Coi 
of  l^slation  providing  such  control  is  unconstitutional.    14  Yale  L.  J.  301. 


Federal  Control  of  Corporations.     Thomas  Thacher,    Arguine  that  the  purpose 


Arguing  1 
1.    14  YaOe 


Federal  Control  of  Insurance.    Edwin  Afaxey.    39  Am.  L.  Rev.  182. 
Federal  Enforcement  of  the  Criminal  Law.    J,  B.  Mackewtie.    Expressing  the 

opinion  that  the  Dominion  Government  has  no  jurisdiction  in  criminal  offenses. 

41  Can.  L.  J.  276. 
Gambung  and  Betting  in  Foreign  Law.    Anon,    Discussing  the  legal  standing  of 

gambling-houses,  race-track  betting,  and  lotteries  on  the  continent.     118  Law  T. 

Injunction  against  Cutting  Timber  —  Method  of  Procedure.  Robert  C. 
Jackson.     10  Va.  L.  Reg.  964. 

Insanity  and  the  Law  of  Negligence.  Wm,  B,  Hombloxver.  Maintaining  that 
an  insane  person  should  not  be  liable  for  negligence  whether  of  nonfeasance  or 
of  misfeasance.    5  Columbia  L.  Rev.  278. 

Interference  with  Business  and  Commercial  Relations  by  Third  Parties. 
Wm.  H,  Warren,  A  discussion  along  familiar  lines  of  the  legal  questions  in- 
volved in  the  boycott  and  similar  practices.    60  Cent.  L.  J.  305. 

Judge  Quarles  on  the  Federal  Control  of  Corporations.  Anon,  Advo- 
cating such  control  as  a  remedjr  for  the  present  confusion  of  state  laws  and  loss 
of  remedies  to  creditors.    22  Chic.  L.  J.  (3. 

Judicial  Legislation  in  New  York.  Wilbur  Larremore,  Pointing  out  the  tendency 
of  the  Court  of  Appeals  to  repudiate  the  doctrine  of  stare  decisis,  and  advocating 
codification.     14  Yale  L.  J.  312. 

Law  of  Banking  in  South  Africa,  The.  II.  George  T,  Morice.  22  South  Af- 
rican L.  J.  46. 

Laws  of  Descent  and  Inheritance,  The  Ancient  and  Modern.  A  Com- 
parison of  the  Code  of  Hammurabi  (Babylon,  2250  B.C.)  with  the  Present  Law 
of  Illinois.    An^n,    13  Am.  Law.  102. 

Les  Principales  Clauses  d' Assurance  contre  les  Risques  de  Guerre.  £mili 
Andouin,  A  comment  on  some  questions  raised  by  the  terms  of  the  special  war 
risk  policies  agreed  upon  by  the  marine  insunmce  companies.  32  J.  du  Droit 
Intemat.  Priv^  146  (Nos.  L-IL). 

Liability  of  Water  Companies  for  Fire  Losses.  Edson  R,  Sunderland,  Dis- 
cussing various  cases  in  which  the  question  has  arisen.    3  Mich.  L.  Rev.  442. 

Liquidation  of  Companies  in  the  TRANSVAALy  The.  Anon,  22  South  African 
L.  J.  56. 

Maritime  Law  and  Jurisdiction  in  Australia.  L  F,  Z.  Stow,  First  of  a 
series  of  articles  summarizing  the  results  of  Australian  le^slation  and  of  the  pro- 
visions of  the  Australian  Constitution  in  regard  to  maritime  matters.  2  Cfom- 
monwealth  L.  Rev.  1 10. 

Mental  Disturbances  and  the  Consequences  thereof  as  Elements  or 
Damages.  Sumner  /Conner,  A  summary  of  the  law  on  the  subject  60  Cent. 
L.  J.  205. 

Municipal  Liability  for  Injuries  Resulting  from  Defective  and  Inade- 
quate Sewerage.    Glenda  Burke  SlaymaJker.    60  Cent.  L.  J.  224. 

Origin  of  Private  Corporations,  with  Early  Instances  of  Corporate 
Creation,  The.  Theodore  D,  Gottlieb.  An  historical  discussion,  giving  early 
instances  of  corporations.    28  N.  J.  L.  J.  too. 

Partial  Revocation  of  a  Will  by  Obliteration,  The.  Anon,  9  L.  Notes 
(N.  Y.)  5.    See  supra. 

Perpetuation  of  the  Open  Market,  The.  Bruce  IV^an.  Reviewing  the  de- 
cisions and  supporting  the  majority  view  that  it  is  unfair  competition  for  a  corn- 
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Unation  to  insist  that  there  shall  be  no  dealings  with  its  rivals.    17  Green  Bag 

210. 
Position  of  a  Sub-Mortgagee,  The.     Tej  Bahadur  Sapru,    Discussing  the  Indian 

law  on  the  subject.    2  Allahabad  L.  J.  73. 
Possession.    I.  and  II.    Mancus,    Discussing  the  elements  of  lawful  possession  as 

determined  by  revenue  collectors  in  India.    7  Bombay  L.  Rep.  ^3,  57. 
Power   of   the    Senate   to  Amend  a    Treaty,  The.     B,  m.    Thompson,     3 

Mich.  L.  Rev.  427.     See  supra. 
Present  Problems  of  Constitutional  Law.   /.  IV,  Burgess,    19  Pol.  Sd.  Quar. 

545- 

Public  Law  and  Private  Law.    A,  A.  Mitchell,    17  Jurid.  Rev.  30. 

RAextradition,  De  la.  P,  Le  Boucq,  Stating  the  law  and  treaties  governing  cases 
where  a  fugitive  extradited  by  one  country  is  sought  by  another.  32  J.  du  Droit 
Intemat.  Prive  21. 

Remoteness  of  Contingent  Remainders.  I.,  II.,  III.  H,  W.  E,  Showing  the 
present  state  of  English  law  in  the  various  classes  of  cases,  and  the  effect  of  the  Act 
of  1877.    49  Sol.  J.  397. 

Right  of  Removal  of  Causes  on  Behalf  of  Non-Resident  Master  Defend- 
ant. John  J,  McSwain.  Showing  when  the  resident  defendant  is  considered  a 
"  sham  defendant."    60  Cent.  L.  J.  303. 

Right  to  Enjoin  the  Publication  of  a  Private  Personal  Letter  Having 
No  Literary  Value.  Anon.  Concluding  that  the  cases  establish  a  right  to 
enjoin  publication  of  the  product  of  one's  mun,  whether  of  literary  value  or  not. 
60  Cent.  L.  J.  281. 

Second  Appeals.  Satish  Chandra  Banerji.  Discussing  the  restrictions  upon  the 
right  to  a  second  appeal,  under  the  Indian  Code.    2  Allahabad  L.  J.  93. 

Specific  Performance  of  Contracts  to  Make  Testamentary  Dispositions, 
The.  Glenda  Burke  Slaymaker.  Showing  when  and  in  whose  favor  equity  will 
interfere.    60  Cent.  L.  J.  264. 

Subscriptions  and  Contributions  to  Charitable  Enterprises.  EmUie  M. 
Bullowa.  Discussing  the  necessity  of  request  and  acceptance,  and  the  reversion 
to  the  donor  of  a  gift  not  used  for  the  purpose  specified.    67  Alb.  L.  J.  70. 

Transfer  of  Interests  in  Associations,  The.  II.  George  Wharton  Pepper,  Dis- 
cussing a  number  of  actual  and  supposed  cases.     53  Am.  L.  Reg.  240. 

Trial  by  Jury  in  Germany.    Burt  Estes  Howard.    19  Pol.  Sci.  Quar.  650. 

"Volenti  non  fit  Injuria."  N.  G.  L,  Child.  An  examination  of  the  application 
of  this  maxim  to  the  law  of  negligence.     17  Jurid.  Rev.  43. 

When  may  Promissory  Notes,  Mortgages,  Contracts,  and  Bonds,  without 
Indorsement  or  Assignment  in  Writing,  Become  the  Subjects  of  a 
Gift  Causa  Mortis  ?     Walter  J,  Lott.    60  Cent.  L.  J.  244. 


II.    BOOK   REVIEWS. 

A  Practical  Treatise  on  the  Law  op  Receivers,  as  Applicable  to  Indi- 
viduals, Partnerships,  and  Corporations,  with  Extended  Consideration  of 
Receivers  of  Railways  and  in  Proceedin|;s  in  Bankruptcy.     By  William  A. 
Alderson.     New  York:   Baker,   Voorhis  &  Company.     1905.    pp.  Ixxi, 
956.    8vo. 
This  book,  written  by  the  editor  of  the  1897  edition  of  "  Beach  on  Receivers," 
is  the  latest,  and  in  some  respects  the  most  complete,  work  upon  an  increasingly 
important  subject.     It  takes  up  step  by  step  the  proceedings  incident  to  a  re- 
ceivership, bc^innine  with  the  grounds  for  the  appointment  of  a  receiver  and 
ending  with  his  discharge,  and  treats  the  whole  from  a  practical  point  of  view. 
The  citations  cover  a  large  number  of  cases,  many  of  them  very  recent ;  and  so 
far  as  possible,  the  point  involved  in  each  is  stated  separately  in  the  text.     This 
attempt  to  incorporate  at  length  the  holdings  of  many  individual  decisions,  in- 
stead of  grouping  the  cases  under  statements  of  general  principles,  seems  to 
lead  to  the  book^s  most  serious  defects.     A  text-book  of  law,  it  it  is  to  be  of 
the  highest  value  to  the  profession,  should  contain  an  orderlv  exposition  of  the 
underlving  principles  of  the  subject  under  discussion  in  order  that  the  reader 
may  obtain  with  the  least  effort  a  grasp  of  the  law  as  a  whol**  •  and,  in  addition, 
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it  should  furnish  a  reasonably  complete  citation  of  the  authorities  which  estab- 
lish those  principles.  In  these  dajrs  of  exhaustive  digests  the  peculiar  con- 
tribution of  a  text-book  to  the  advancement  of  legal  knowledge  is  found  in  its 
exposition  of  principles  and  criticism  of  decisions  rather  than  in  its  collection 
of  cases.  Mr.  Alderson  has  made  a  very  satisfactory  collection  of  cases.  But 
instead  of  developing  his  own  statement  of  the  unaerl^ng  principles,  he  has 
endeavored  to  describe  them  by  combining  and  arranging  the  short  points  of 
the  cases  cited,  for  the  roost  part  without  explanation,  cnticism,  or  dissent  on 
his  part  as  to  the  value  of  each  decision.  The  result  is  that  a  reader  not 
ah^ady  familiar  with  the  subject  has  difficulty  at  times  in  following  the  develop- 
ment of  the  thought  or  even  the  meaning  of  the  writer.  Thus  in  §  173  one 
reads :  '*  A  receiver  appointed  in  one  state  does  not  take  title  to  property  in 
another.  In  a  statutorv  proceeding  by  the  attorney-general  for  the  dissolution 
of  a  corporation,  ...  it  was  held  that  the  receiver  became  invested  with  the 
title  to  all  the  corporation's  property,  wherever  situated,  whether  in  or  without 
the  state :  and  this  though  the  statute  did  not  so  provide."  These  two  statements 
as  they  stand  are  in  apparent  conflict,  and  the  necessary  explanation,  namely, 
that  in  the  second  case  the  receiver  was  not  an  ordinary  receiver,  but  a  statu- 
tory receiver,  a  sort  of  universal  successor  to  the  defunct  corporation,  is  not 
supplied  by  tiie  author.  Aj^in,  in  §  362,  in  treating  of  the  liability  of  a  succeed- 
ing receiver  on  contracts  of  his  predecessor,  the  author  states  :**...  contracts 
made  by  a  preceding  receiver  impose  no  legal  duty  or  obligation  upon  his  suc- 
cessor, and  damages  cannot  be  recovered  at  law  against  the  succeeaine  receiver 
for  refusing  to  perform  the  contracts  of  his  predecessor."  Five  lines  nirther  on 
he  says :  **  As  a  general  proposition  it  may  be  asserted  that  a  succeeding  re- 
ceiver is  bound  by  the  contracts  of  his  predecessor."  Possiblv  he  means  is 
bound  in  eauity  in  the  sense  that  the  court  will  order  him  to  perform  such  con- 
tracts, but  he  does  not  sa^  so  nor  imply  it  by  the  context 

Furthermore,  the  making  of  a  separate  statement  in  the  text  for  each  case 
dted  in  the  footnotes,  which  is  the  prevailing  practice  in  this  work,  necessarily 
leads  to  exasperating  repetition.  Examples  are  found  in  S§  42, 48,  and  in  §  169. 
It  is  not  unjust  to  say  tnat  the  book  contains  many  such  instances  of  unneces- 
sarv  repetition  and  of  apparently  conflicting  statements.  In  fairness  to  Mr. 
Alaerson,  however,  we  note  that  the  present  work  is  in  fact  a  revision  and  en- 
largement of  ^  Beach  on  Receivers,"  rather  than  a  new  treatise,  even  adopting 
for  the  most  part  the  exact  language  and  citations  of  Beach ;  and  the  faults  to 
which  attention  has  been  callM  are  largely  those  found  in  the  earlier  work, 
though  thev  are  aggravated  by  the  attempt  of  the  present  author  to  graft  a  mass 
of  new  authorities  upon  the  old  without  chan^ng  the  structure  of  the  whole. 

Another  prominent  fault  is  the  lack  of  original  discussion  of  the  authorities. 
Very  infrequently  does  the  author  express  any  opinion  whatever  upon  the  state 
of  the  law.  He  does,  however,  heartily  condemn  the  appointing  of  the  so-called 
"  friendly  receiver,"  in  which,  we  believe,  he  is  doin£^  good  service  to  the  admin- 
istration of  justice.  The  last  chapter  of  the  book,  which  contains  in  the  author's 
own  words  a  clear  and  convenient  summary  of  iJie  whole  field  of  receivership 
proceedings,  is  in  many  respects  the  best.  It  is  to  be  regretted  that  the  same 
clear,  ori^nal  statement  does  not  extend  throughout  the  work.  Still,  this  text- 
book, while  it  does  not  contain  the  final  statement  of  the  law  of  receivership,  is 
a  useful  and  full  collection  of  authorities,  intelligibly  arranged  and  adequately 
indexed,  and  as  such  will  doubtless  prove  of  service  to  the  profession. 

H.  LbB.  s. 


DuNLAP's  Elementary  Law.    By  M.  E.  Dunlap.    Third  Edition.    Revised 

by  T.  F.  Chaplin.    St.  Louis:  The  F.  H.  Thomas  Law  Book  Co.    1905. 

pp.  V,  600.    8vo. 

There  is  grave  doubt  in  the  minds  of  the  teaching  fraternity  of  the  legal 

profession  as  to  whether  any  completely  satisfactory  book  on  elementary  law, 

embodying  the  general  principles,  rules,  and  definitions  of  all  its  branches. 
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can  be  written.  In  Mr.  Diinlap*s  work,  however,  the  present  edition  of 
which  is  a  book  of  six  hundred  pages,  with  an  elaborate  index,  we  find  an  at- 
tempt at  this  difficult  eoal.  The  volume  includes  an  abridgment  of  Blackstone's 
Commentaries,  of  Chittv  on  Pleading,  Greenleaf  on  Evidence,  and  Story  on 
Equity  Jurisprudence.  In  addition  there  are  separate  discussions  in  a  briet  and 
concise  form  of  the  following  subjects :  Code  Pleading,  Contracts,  Commercial 
Paper,  Sales,  Agency,  Partnership,  Bailments,  Corporations,  Domestic  Rela- 
tions, Torts,  and  Administration.  Real  Proper^  is  treated  in  an  abridgment  of 
Blackstone's  second  volume,  to  which  many  notes  bearing  on  the  later  develop- 
ment of  the  law  have  been  added. 

The  work's  chief  daim  to  attention  lies  in  its  serviceability  to  students  who 
are  preparing  to  take  bar  examinations  in  the  various  states.  Graduates  of 
law  schools  generally,  and  especially  those  holding  a  degree  from  a  school  where 
the  case  system  is  in  use,  know  how  important  it  is  to  review  the  subjects  upon 
which  the  examinations  for  admission  to  the  bar  are  based;  and  they  have  learnt 
from  personal  experience  how  well-nieh  impossible  it  is  to  find  a  lx>ok  treating 
the  various  topics  of  the  law  in  a  smaS  and  yet  comprehensive  compass.  This 
new  edition  of  Dunlap's  Elementary  Law  more  nearly  satisfies  the  demand  for 
such  a  manual  than  any  that  has  come  to  our  attention.  Its  adaptation  to  the 
purpose  so  ^  as  the  number  of  subjects  treated  is  concerned,  may  be  judged 
from  an  inspection  of  the  requirements  for  the  practice  of  law  made  in  most  of 
the  states.  In  Texas,  for  example,  the  candidate  for  admission  to  the  bar  is  ex- 
pected to  manifest  familiarity  with  the  following  subjects:  first,  the  elements  of 
common  law,  and  more  particularly  volumes  one,  two,  and  three  of  Blackstone's 
Commentaries  ;  second,  real  property;  third,  contracts,  and,  under  this  division, 
the  elements  of  contracts,  sales.  Dills  and  notes,  carriers,  partnerships,  corpora- 
tions and  agency;  fourth,  torts;  fifth,  equity  jurisprudence;  sixth,  pleading, 
practice,  and  evidence;  seventh,  domestic  relations  and  administration  of  dece- 
dents' estates ;  eighth,  constitutional  and  statutory  law ;  and  ninth,  criminal  law, 
particularly  the  fourth  volume  of  Blackstone.  Inasmuch  as  the  questions 
asked  in  Texas  range  over  as  wide  a  field  as  those  propounded  in  other  jurisdic- 
tions, Mr.  Dunlap's  Abridgment  seems  to  cover  satisfactorily  the  scope  of  a  bar 
examination.  The  substantive  matter  of  the  book  is  also  of  good  quality :  the 
abridgments  of  the  standard  works  are  made  with  care;  and  tne  original 
treatises  on  other  branches  of  the  law  set  forth  clearly,  concisely,  and  correctly 
the  leading  principles  which  it  is  important  to  have  in  mind. 


Gai  Institutiones,  or  Institutes  of  Roman  Law  by  Gains.    With  a  Trans- 
lation and  Commentary  by  the  late  Edward  Poste.     Fourth  Edition,  re- 
vised and  enlarged  by  £.  A.  Whittuck.    With  an  historical  introduction 
by  A.  H.  J.  Greenidge.    Oxford:   The  Clarendon  Press.     1904.    pp.  Iv, 
668.    8vo. 
Anyone  who  uses  the  translation  and  commentary  of  the  late  Edward  Poste 
on  the  Institutes  of  Roman  Law  by  Gains  will  agree  that  the  words  of  the  Vice- 
Chancellor  of  his  University,  Omnium  quos  cognovit  doctissimus,   were  de- 
servedly applied.     The  present  edition  of  the  work,  which  is  its  fourth,  is  by 
E.  A.  Whittuck,  who  has  revised  the  translation  and  commentary  and  made 
other  changes.     ChidE  among  the  differences  between  this  and  preceding  edi- 
tions is  the  abridgment  of  those  portions  of  the  commentary  which  had  reference 
to  analytic  jurisprudence.    This  has  been  done  for  the  purpose  of  rendering  the 
commentary  less  difficult  to  students,  and  in  the  belief  that  the  general  theory 
of  the  law  might  better  be  studied  in  other  treatises.     In  consequence,  the 
Preliminary  Definitions  are  omitted,  and  in  their  place  has  been  inserted  an 
Historical  Introduction  to  Gains,  of  some  fifty  pages,  by  Dr.  Greenidge,  an 
authority  on  Roman  Constitutional  history.    In  tnis  introduction  are  considered 
the  sources  and  development  of  Roman  law,  showing  its  gradual  unification  in 
succeeding  epochs :  first,  the  period  in  which  the  customs  of  the  dans  merged 
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into  the  customs  of  the  state ;  second,  that  in  which  a  uniform  sjrstem  for  both 
patricians  and  plebeians  was  evolved ;  third,  the  unification  of  Rome  with  Italy, 
and  last,  continuing  to  the  time  of  Gaius  himself,  that  of  imperial  unification. 
The  text  used  is  that  of  Krueger  and  Studemund;  and  some  conjectural 
readings  are  added  in  the  appendix. 

The  text  of  Gaius  and  Mr.  Posters  translation  are  set  out  in  parallel  columns, 
and  the  commentary  is  interpolated  at  the  natural  divisions  of  the  subject- 
matter.  The  translation  is  done  in  clear,  terse  English,  and  the  force  of  the 
Latin  seems  not  to  have  been  lost  The  commentary,  too,  shows  at  the  same 
time  the  learning  of  the  author  and  his  proficiency  in  the  use  of  his  mother 
tongue,  for  it  is  clear,  readable,  and  interesting.  A  chronological  table  of  events 
important  in  the  development  of  Roman  law  is  prefixed  to  the  translation  and 
commentary,  and  an  excellent  index  to  both  text  and  commentary  is  supplied  at 
the  end. 


The  National  Administration  of  the  United  States  of  America. 

By  John  A.  Fairlie.    New  York:  The  Macmillan  Company.     1905.    pp. 

xi,  274.  i6mo. 
In  his  preface  to  this  volume  the  author  expresses  his  surprise  that  *'  no 
comprehensive  and  svstematic  work  on  American  national  administration  "  has 
as  yet  been  publishea,  since,  in  his  opinion,  the  problems  of  administration,  as 
distinguished  from  the  problems  arising  from  the  operation  of  the  legislative 
and  judicial  branches  of  the  government,  are  the  *'  important  problems  of  the 
present.*^  One  might  possibly  be  led  from  this  to  infer  that  the  main  purpose 
of  the  volume  was  to  contribute  something  in  the  way  of  original  discussion 
to  the  administrative  problems  which  are  to-day  vexing  students,  writers, 
and  statesmen.  Outside,  however,  of  the  first  two  chapters,  on  the  President, 
little  of  this  sort  of  thing  is  attempted.  The  book  is,  in  short,  simply  a  detailed 
exposition  of  the  functions  of  the  administrative  officers  of  the  United  States 
and  of  the  organization  of  the  administrative  departments.  The  first  chapter 
on  the  President  discusses  the  development  of  the  President's  power  of  appoint- 
ment and  removal,  and  of  his  ordinance  power,  particularly  from  the  aspects  in 
which  those  powers  merge  with  and  partake  of  tne  nature  of  the  legislative  and 
judicial  functions.  There  are  short  chapters  on  the  relation  of  Congress  to  the 
Administration,  and  on  the  constitution  of  the  Cabinet  The  remaining  two- 
thirds  of  the  volume  are  devoted  to  a  detailed  account  of  the  organization  of  the 
Departments,  prefaced  in  each  case  by  a  brief  historical  summary.  The  chap- 
ters are  admirable  in  arrangement,  and  their  information  exhaustive;  no  de- 
partmental functionary  is  too  humble  to  have  escaped  the  author's  notice. 
The  book  fills  a  distinct  need,  and  should  prove  of  much  value  for  speedy 
reference. 


The  Hindu  Wills  Act  (Act  XXI  of  1870),  with  which  is  incorporated  the 

Probate  and  Administration  Act,  with  elaborate  notes  and  commentaries. 

By  Mahendra  Chandra  Majumdar.     Calcutta:    Sanyal  &  Co.     1904.    pp. 

Ivi,  824.     8vo. 

A  codification  of  any  branch  of  the  law  invariably  creates  a  demand  for  a 

work  of  comment  and  annotation  as  an  aid  in  interpreting  and  applying  the  bare 

skeleton  of  the  statute.     To  satisfy  such  a  demand  is  the  aim  of  the  present 

work.     The  book  opens  with  a  brief  preliminary  statement  of  the  causes  and 

conditions  which  lecf  to  the  passage  in  1870  of  the  Hindu  Wills  Act,  extending 

to  the  native  races  of  India  rules  and  regulations  similar  to  those  which  govern 

testamentary  disposition  in  England.     Then  follows  a  commentary  which  takes 

up  each  section  of  the  Act  in  order,  compares  it  with  the  law  in  England,  and 

illustrates  its  practical  application  by  a  review  of  the  English  and  Indian  cases. 
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The  Act  is,  in  its  essence,  composed  of  the  law  which  is  administered  in  the 
Courts  of  England.  In  fact,  many  parts  of  the  English  Wills  Act  of  1837  are 
copied  literally.  For  example,  the  provision  as  to  revocation  by  "  burning,  tear- 
ing, or  otherwise  destroying '*  is  the  same  in  both  acts.  On  the  other  hand, 
there  are  some  striking  departures  from  the  English  law;  such  as  the  provision 
in  regard  to  ademption  which  gives  to  a  legatee  a  bequest  notwithstanding  a  sub- 
sequent provision  made  for  him  by  settlement  or  otherwise.  In  addition  to  the 
commentaries  upon  the  Wills  Act  of  1870,  the  book  contains  a  like  treatment  of 
the  Probate  and  Administration  Act  of  1881.  It  thus  comprises  a  complete 
exposition  of  the  Hindu  law  relating  to  wills,  and  should  be  of  considerable 
assistance  to  the  Indian  student  and  practitioner. 


The  American  Constitutional  System.  By  Westel  W.  WiUoughby. 
New  York:  The  Century  Co.  1904.  pp.  318.  8vo. 
This  little  book  might  well  have  been  called  "  Some  Questions  in  American 
Constitutional  Law."  It  is  chiefly  concerned  with  the  history  and  solution  of 
the  salient  constitutional  problems  which  have  vexed  our  political  thinkers. 
Some  of  these  questions  are  already  closed,  some  barely  opening,  all  of  them  are 
interesting.  Professor  Willoughby's  book  does  not  give  one  any  well-propor- 
tioned knowledge  of  the  morphology  and  functioning  of  the  American  States' 
governmental  organs ;  but  it  may  well  serve  as  a  useful  supplement  to  a  more 
descriptive  text-^ok.  In  fact,  it  is  intended  as  the  introduction  to  a  series  of 
volumes  which  are  to  deal  with  the  **  American  State ''  in  greater  detail.  The 
bulk  of  the  book  is  a  wealth  of  quotations  from  the  United  States  Supreme 
Court  reporter,  which  at  times,  when  joined  in  lengthy  succession,  become  more 
or  less  tedious.  Still,  since  these  are  sources  as  well  as  expositions,  they 
lend  the  book  the  peculiar  interest  of  authoritativeness,  and  make  it  remarkably 
definite,  considering  its  brevity  and  scope.  The  argument  proceeds  in  a  natu- 
rally lodcal  sequence  which  makes  it  easy  to  follow  and  to  understand.  The 
autnornas,  all  in  all,  succeeded  in  making  interesting  his  discussion  of  the 
older  controversies,  and  in  giving  a  clear  and  timely  treatment  to  the  problems 
of  living  interest. 


Wharton  and  Still6*s  Medical  Jurisprudence.  Vol.  I.  Mental  Un^ 
soundness.  Legal  Questions  by  Frank  H.  Bowlby.  Insanity :  Forms 
and  Medico- Legal  Relations,  by  James  Hendrie  Lloyd.  Vol.  II.  Poisons. 
By  Robert  Amory  and  Robert  L.  Emerson.  Vol.  III.  Physical  Condi- 
tions and  Treatment.  Medical  Aspects  by  Truman  Abbe ;  Legal  Aspects 
by  Frank  H.  Bowlby.  Rochester,  N.  Y. :  The  Lawyers*  Co-operative 
Publishing  Company.     1905.    pp.  civ,  1031 ;  xxx,  858;  Ixxix,  692.     8vo. 

Table  of  Cases  alphabetically  arranged  as  to  the  several  states,  in  the 
American  Decisions,  American  Reports,  American  State  Reports,  showing 
the  cases  to  which  notes  are  appended  and  the  subject  of  such  notes,  also 
what  cases  in  these  series  have  been  affirmed,  reversed,  or  dismissed  by  the 
United  Stotes  Supreme  Court  By  Wm.  S.  Torbert.  Also  List  of  Notes 
in  the  above.  By  A.  C.  Freeman.  San  Francisco :  Bancroft  &  Whitney 
Company.     1905.    pp.  754.    4to. 

Index  of  cTases  judicially  noticed  (1865-1904),  containing  every  case  cited 
in  judgments  reported  in  the  Law  Reports  from  the  commencement  of  this 
publication  in  1865  to  the  end  of  1904,  as  also  a  statement  of  the  manner 
m  which  each  case  is  dealt  with  in  its  place  of  citation.  By  A.  N.  Kant. 
London :  William  Clowes  and  Sons,  Limited.     1905.     pp.  vi,  751.    8vo. 

copyright  in  Congress,  i  789-1904.  A  Bibliop;raphy  and  Chronolo&^ical 
Record  of  all  Proceedings  in  Congress  in  Relation  to  Copyright  from  April 
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15,  1789.  to  April  28,  1904,  First  Congress,  ist  session,  to  Fifty-cfehth  Con- 
mss,  2a  session.  Prepared  by  Thorvald  Sdberg,  Register  of  Cop3rrigfat. 
Washington :  Government  Printing  Office.     1905.    pp.  468.    4to. 

Current  Law.  A  Complete  Encyclopedia  of  New  Law.  Volume  IIL 
Atxatement  and  Revival  to  Indians.  Edited  by  George  Foster  Longdorf  and 
Walter  A.  Shumaker.  St  Paul,  Minn. :  Keefe-Davidson  Company.  1905. 
pp.  XV,  1 7 10.    4to. 

A  Treatise  on  the  Conflict  of  Laws  or  Private  International  Law. 
By  Francis  Wharton.  Third  Edition  by  George  H.  Parroele.  In  two 
volumes.  Rochester,  N.  Y. :  The  Lawyers'  Co-operative  Publishing  Co. 
1905.    pp.  ccxxiv,  1-848  ;  xxvii,  849-1830.    8vo. 

The  Centenary  of  the  French  Civil  Code.  By  Sir  Courtenay  Ilbert. 
(From  the  Proceedings  of  the  British  Academy,  Vol.  I.)  London :  Pub- 
lished for  the  British  Academy  by  Henry  Froude,  Oxford  University  Press 
Warehouse,    pp.  16. 

A  Selection  of  Cases  Illustrative  of  the  English  Law  of  Tort. 
By  Courtney  Stanhope  Kenny.  Cambridge:  At  the  University  Press. 
1904.    pp.  xiv,  632.    8vo. 

Report  of  the  Commissioner  of  Education  for  the  Year  1903. 
Volume  I.  Washington :  Government  Printing  Office.  1905.  cvii,  1216. 
8vo. 
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